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THE HON’BLE Mr. MANMATHANATH MUKERJI, M.A, Bl 


ACTING CHIEF JUSTICE OF BENGAL 





- OUR NEW ACTING CHIEF JUSTICE. 

We avail of this opportunity to offer our most respectful and 
hearty felicitations to the Hon’ble Mr. Justice Manmatha Nath 
Mukerji on his being appointed the Officiating Chief Justice of 
Bengal from the 13th of July to 30th of August, 1934. 


Born on the 28th October, 1874, Mr. Justice Mukerji is the second 
son of the late Anadi Nath Mukerji who was an Executive Engineer 
on the Eastern Bengal Railway. He received his early education in 
the Albert Collegiate School and the Albert College and completed 
his career in the Presidency College, finally graduating inlaw from 
the Ripon College. After serving his articleship with the late Ram 
Charan Mitra, he got himself enrolled as a vakil of the High 
Court in 1898 and practised there as such till 1924 when he was 
elevated to the Bench by reason of his undoubted pre-eminence as 
the leading Criminal Advocate. By nature simple and unostenta- 
tious he has been a Bengalee to bis finger tips. His genial affability 
and unfailing courtesy have won the hearts of those that have come 
in contact with him. Neither exceptional succesa at the Bar nor 
unsolicited elevation to the Bench has wrought any change in his 
treatment of his people, conduct of life and mode of living. Ever 
possessed of- sound health and inexhaustible energy, he has been 
regular and punctual in everything and everywhere and although 
engagements have literally crowded upon his time and leisure he 
has cheerfully fulfilled them all in time to our wonder and admira- 
tion. Always maintaining a broad outlook of life, he feels naturally 
sorry if he has to refuse or unaccomodate anyone who solicits his 
help and assistance. The extent of his charity is quite unrestricted 
and unadvertised and there are some needy members of the Bar who 
have often found in him “a friend in deed.” In his private life he 
-has been a most dutiful son, and affectionate brother, a loving father, 
a belpful friend and guide and an unfailing patron. Having married 
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a daughter of the late Sir Gooroodas Banerjee, he bas tried to keep 
alive the ideals of that great man throughout bis career at the Bar 
and on the Bench. His term of office as a Judge has already been 
pronounced to be in keeping with the best traditions of the premier 
High Court in India and he has been universally scknowledeed to 
be thoroughly independent, . 


We have special reasons to feel delight in the happy event 
because we once had the proud privilege of béing associated with 
him in the conduct of this journal, the well béing of which has ever 
been so dear to his heart., 


May he be spared long long years in petted health a energy 
to enjoy many more such high honours and distinctions which he 
fully deserves by reason of the very many qualities of his head 
and heart. 


"Congratulations Jrom the Bar: 


. The Advocate General (Mr. A. K. Roy), on behalf. of the Bar 
offered his most cordial congratulations to the Acting Chief ye 
on his appointment. In the course of his speech he said— 


“For the last tan years that your Lordship bas been on the 
Bench of this Court,” proceeded Mr. Roy, “ your Lordship has by 
universal consent enjoyed the reputation of being a just, upright 
and independent Judge,—a Judge who has never shirked bis duty. 
You have endeared youfself to the legal profession ‘in all its 
branches by your inborn courtesy, your uniform good temper and 
your equal treatment of all who heve the honour of appearing 
before you. 


“The Bar feels quite sure that your Lordship’s term of office 
will be a successful one and you will maintain the best traditions of 
the Chief Justices of this great Court. ” 


Mr. N. K. Basu said : “On bebalf of the Bar Aaiocnilon it is 
my pleasant duty to voice the universal feeling of rejoicing of the 
members of the Association evoked by your Lordship’s appoint- 
ment to this high office, By your erudition, your patient industry 
and merit, above all by your unfailing courtesy to members of the 
profession, who have appeared before you, and by your even-handed 
justice, without any discrimination of class, caste, creed or colour, 
your Lordship has made a place in the heart and estimation of the 
public in general and of the legal profession in particular. 


_ “Jt seems to me that there is a peculiar fitness in your Lord- 
ship's appointmen} as Chief Justice of the premier Court! in India 
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at this dafe. ‘Almostito a day: 72 years ago thid great Court was 
constituted, and ever since its creation; it has always been a veritable 
palladium of ‘justice, a refuge,'a shield for people agninst‘all sorts ‘of 
injustices by other people and by the executive, ' For reasons which 
it is needless for me to explore at this moment, this great Court: has 
for some time past been in danger of slipping from that pre-eminent 
position in the heart of the people, and probably it isin the fitness of 
things that by the inscrutable laws of providence your Lordship has 
been called to act as Chief Justice at this time. Itis the fervent 
hope of the people of the province, which I am sure I am voicing, 
that if your Lordship were made permanent as Chief Justice, this 
great Court will once more go back to its place in the estimation of 
the public. 


“ May our wishes be fulfilled in that respect and may your 
Lordship be ,spared the health and energy fo administer Justice in 
this Court as it has always: been done. ” 


Sir Deba Prasad Sarbadhikary’ on behalf at the ee, 
Law Society associated himself with the sentiments expressed by, 
previous speakers. and said that he wogld refer only to the great 
quality:of independence. which had always marked his’ Lordships 
career on the Bench. Added to this, one could not forget, thatas 
the Judge had been popular, so had been the man.’ His Loydahip’s 
public services in -yarious walks of dife hag endeared himself to the 
general ‘public. ” $ 


Conveying his grateful thanks to the membera of the proiéasion, 
the Ading Chief Justice raid: “Tam deeply touched by the cordial 
welcome, you have accorded to me on the occasion of my assump- 
tion for a brief period -of office as ‘Chief Justice of ‘Bengal. I 
very much appreciate the kindly feelings which have prompted you 
and the members of the profession for whom you have spoken to 
offer mo your felicitations on this occasion. Believe me that I feel 
overwhelmed, and that your kind words. make me immensely more 
happy than the occasion itself I wish I had deserved all that you 
have said of me. .But though I shall not be vain enough to appro- 
priate it all as justly due to me, I sball not pretend to conceal from 
you the fact that to-day I feel that my labours i in this Court have 
not gone in vain. ~ 


“ The best. reward that one can hope for is the moni of 
those for whom and with whom one works, and I find to-day that I 
have that appreciation from, you in nọ small measure, 2, 
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“ I assure you that with the assistancs of my esteemed colleagues 
and your hearty co-operation I shall endeavour my best to maintain 
untarnished the fair name of this great Court and also to uphold its 
dignity and traditions during the period, short though it be, that I 
remain in charge of it, : 

“ My grateful thanks to you all.” 


REVIEWS. 


The Law of Provident Funds in India by Taradas Dutt, 
M.A, B. Le, Advocate, Calcutta High Court, published by the 
Eastern Law House, Law Publishers, 15, eia Square, Calcit: 
1934. Price Rs. 2/8, 

The law of Provident Funds is tather of recent growth and the 
members of the legal profession“hirge not as yet become fully con- 
versant with the details of legal principles embodied in the special 
enactments relating to the same with any degree of measurable 
certainty or appreciable exactitude. In this age of general economic 
distress, questions of compulsory thrifts must necessarily be looming 
large before the public mind and controversies are bound to arise as 
to what extent and in whatever manner a man may be secured in 
the enjoyment of the accumulated fruits of his lifedong labours. 
So the legal profession will now naturally require suitable booka 
dealing with the nature and legal incidents of Compulsory Deposits 
and the book under review will to some extent meet this growing 
demand. Mr. Dutt has specialised in this branch of the law, anda 
production from his pen on the subject miy be accepted as reliable 
and dependable. He has fairly succeede1 in presenting before his 
readers the outstanding features of the law of Provident Funds with 
considerable dexterity and lucidity, The natural disadvantages of 
the subscribers to private Provident Funds as pointed out by the 
learned author are worthy of special attention as they will be help- 
ful when rules in mitigation of them will have to be framed here- 
after. The book contains the complete text of the Provident Funds 
Act of r925 with all subsequent amendments shown in their proper 
places and full explanatory notes on the different sectlons of the 
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Act in the light of judicial decisions in which many of the provi- 
sions of the Act have been considered and construed. It also 
gives in extengo the full text of the Indian Income Tax (Provident 
Funds Relief) Act, XII of 1929, which was intended to give the 
same relief in respect of Income-tax to contributions to private 
Provident Funds as was given in respect of life insurance premia, 
In addition to the above, the book also contains a number of 
Government Notifications, to which the muffasil lawyers may not 
have easy access, as well as certain Rules regulating and governing 
certain Provident Funds. These rules will serve as good models 
to all intending framers of Provident Funds Rules. On the whole 
the book isa fairly successful production and is expected to meet 
with general approval. i 





` Case-Law on Expert Evidence in India by Ram Prasad 
Srivastava, B SC., LẸ: By Advocate, Allahabad and Charles E. 
Hardless, B. A, Document Expert, Allahabad, 1934. 


This small volume purports to give a complete collection of the 
reported Indian cases on a variety of legal points that very often 
arise in connection with expert evidence. Having regard to the 
enormity of the rulings that have clustered round the subject, a 
book of this description was a pretty desideratum and we are glad 
to find tbat the most reputed document expert of modern times, 
Mr. Hardless, has taken it up fora special treatment in the form 
of a book in collaboration with a lawyer, so that the value of tho 
book as a legal publication may not suffer from want of knowledge 
of the techniques of legal works on the part of a norrlawyer author. 
Though the book has been presented in the form of a Digest, still 
on a close examination of the notes on cases, it will be noticed that - 
great care has been taken to bring out the basic legal principles 
involved in each and every adjudged case to the forefront, so that 
the reader may be in a position to satisfactorily deal with the cases 
in their hands even when not covered by any judicial precedents. 
The collection of cases seems to be fairly exhanstive; and a reader, 
if he misses any case in the body of the book will do well to search 
for it in the Supplementary Cases printed towards the close of the 
book in perforated pages and on one side of the paper for facility 
of their transfer to proper places. The facts of every case and the 
actual decision given therein have been stated with considerable 
skill and precision. A book of this nature cannot but be useful to 
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the legal profession. -We would however here like to point out that 

- a general introductory chapter giving an outline of the whole law 
on an analytic and scientific basis and in the formof a thesis or a 
diasertation, would have manifold enhanced its utility and that is 
exactly the thing that lawyers would naturally- expect from a book 
associated with a man of Mr. Hardless’s reputation. - 


NOTES OF CASES. . - 
Gujjala Narasimhahu v. Nagur Sahib. 


Public nuisance—Abatemeni of} — Whether right obtains in India, 


Where the accused demolished a portion of the complainants 
house abutting a public street which was an- encronchment on & 
portion of the street on which it stood: =~ 


Held (fer Sundaram Chetti and Pakeniaw Walsh, JJ.), that 
there being no legal justification for the act of demolition, the 

- accused were guilty of the offence of mischief under the Indian 
Penal Code. There is no statutory provision in India” justifying a 
private person or a member of the public in demolishing a building 
and causing loss to another person by way of abating a nuisance. 
A question of this kind has to be determined according to the 
statute law of India and the English Common Law principle can 
not be applied. : 


Gopal Naidu v. Kin g-Z wages or (1) followed. 


D B. 


~ (1) (1922) L L. R. 46 Mad. 605 (F. B.). 


The Calcutta Law Journal, 
Reports. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Mr. Justice L. W. J. Costello, and Mr. Justice 
J. Tort- Williams. 


MOULVI SHAMSUDDIN AHMED 
A : 
CHARU CHANDRA BISWAS AND OTHERS.* 


Interlocutory infunction—When granted—Appeal against order refusing to 
grant interlocutory injunction—Discretion. 

The object of an interim injunction Is to preserve status guo. Generally it 
is applied for and granted where there is an apprehension that damage io pro- 
perty of the plaintiff or, at any rate, some definite Injury to the plaintiff will 
or is likely to bs caused if a certain order is not made. 

An appeal lies against an order refusing to grant an interim injunction . In 
such appeal, the appellate Court isto simply consider whether the Court below 
properly exercised the discretion which it possessed in refusing the interim 
infunction. ‘ 


The present is not a cise In which an interim injanction should be granted. 
If the ordinary test, namely, whether or not it is desirable to preserve the status 
quo be applied when there is question of damage to parties, the effect of not 
granting the temporary injunction in the present case Is to preserve the status qo 
till the trial of the suit. 


Appeal by the Plaintiff Petitioner. 

Suit for declaration. 

The material facts appear from the following judgment : 

Roy, J: The plaintiff is an elected Councillor of the Calcutta 


Corporation and on the 2oth April last filed this suit on behalf of ' 


himself and other elected Councillors of the Calcutta Corporation 
for a declaration that the plaintiff and the other persons on whobe 


*Appeal from Original Order No. 43 of 1934, agains: the oder of Mr. 
Justice A. K. Roy, dated the 3rd May, 1974. 
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behalf the suit has been instituted are the only Councillors entit- 
led to attend the meeting of the 2rst April, 1934, and subsequent 
meetings of the Calcutta Corporation, for a declaration that the 
plaintiff and the said other persons on whose behalf the suit has 
been brought along with the Aldermen alone constitute the whole 
Corporation under the Calcutta Municipal Act, for a declaration 
that the appointment of the defendants is illegal, and that they 
are not entitled to take part in the procedings of the Corporation, 
and for an injunction restraining the defendants from attending 
any meeting of the Calcutta Corporation or from acting in any way 
as councillors of the Corporation. 

On the day the plaint was filed an application was made be- 
fore me by the plaintiff fora Rule on the defendants to show cause 
why they should not be prohibited and restrained from acting as 
Councillors of the Corporation of Calcutta. The plaintiff also 
asked for an interim injunction. I issued a Rule which was made 
returnable on the goth April last, but did not grant any interim 
injunction. The Rule came on for hearing before me yesterday 
and seven of the defendants have appeared through counsel to 
show cause. The defendants K. C. Roy Chowdhury, Moulvi 
Abdul Kasim and C. V. Hingston did not appear. The plaintifi’s 
case is that the appointment of the defendants as councillors. of 
the Corporation was užras vires of the Government and illegal 
and did not confer any right of councillorship on the defendants, 
The appointment of the defendants as councillors was made on 
the rath April last, It has been said that the Local Government 
was bound to make the appointment of Councillors for the year 
1934 under section 37 of the Calcutta Municipal Act on some 
date prior to the 29th April, 1933, which was the date of the 
first meeting of the Corporation after the general election of 1933, 
and not having done so the Government had no further power to 


appoint Councillors for 1934 ; and it has been suggested in the 


petition that if the defendants are allowed to take part in the 
meetings of the Corporation aud to administer Municipal funds 
the petitioner will suffer irreparable injuries. On behalf of the 
defendants affidavits have been filed by the defendants Charu 
Chandra Biswas, Sudhansu Kumar Mitter and the Rey. Bimal 
Ananda Nag. The defendants have taken various points in their 
affidavits. It has been submitted that the suit is not maintainable 
in its present form and the plaintiff has no cause of action. It 
has been stated that the plaintiff is not entitled to institute this 
suit on behalf of himself and the other eletted Councillors of 
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the Corporation as it is believed:that:many of the elected Councillors 
are opposed to the plaintiff and disapprove his action in bringing 
this suit. It bas also been stated that the suit and the petition 
are mala fids and: have been filed in consequence of a representa- 
tion which the defendant Charu Chandra Biswas along with 
several other Councillors and Aldermen submitted to the Local 
Government inviting them under section 19 of the Calcutta Muni- 
cipal Act to annul the proceedings of the Corporation at a meeting 
held on the roth April last as not being in conformity with law 
on the ground amongst others that the. appointed Councillors 
including the defendant Charu Chandra Biswas had been wrongly 
excluded from taking part in the said meeting-by an arbitrary and 
illegal ruling given by the plaintiff who happened to be the tem- 
porary Chairman of the said meeting. It has also been said that 
the plaintiff has not shown that either he or any body else will 
suffer any injury or prejadice, irreparable or otherwise at all. The 
defendants have denied that their appointment is u#ra vires and 
it has been submitted on their behalf that the Corporation can- 
not be legally constituted without the appointed Councillors. 
The defendants have asserted that the exclusion of the appointed 
Councillors from meetings of the Corporation would cause irrepara- 
ble loss and prejudice to the rate-payers and to the Corporation, 
I do not think it would be desirable on the hearing of an inter- 
locutory application to express any opinion on the question as to 
whether the appointment of the defendants is slra vires or not, or 
as to whether the suit is maintainable or not. Nor do I think, in the 
circumstances of this case, is it necessary for me to come to a find- 
ing at-the present moment on the question as to whether the suit or 
the present application is ma/a fide or not, as I am clearly of opi- 
nion that this is not a case in which I should grant an injunction 
pending the hearing of the suit. JI am not satisfied that the plain- 
tiff will suffer any serious injury if no injunction is granted and 
I certainly think the likelihood of injury and inconvenience is 
much greater if the defendants are not allowed to function as 
councillors until the validity or otherwise of their appointment is 
decided by this Court. It has been admitted before me that the 


Local Government has been making appointments in the same.’ 


way in which the present defendants have been appointed for 
about ro years and that it has never been suggested prior to the 
institution of this suit or the making of this ; application that such 
appointments were ura vires. On behalf of the defendants reliancg 
has been placed on Section 15 of the Bengal Gpneral Clauses Ac) 


Civn, 


Moulvi Shamsnddin 
_ Ahmed 


vy. 
Charu Chandra 
Biswas. 


Roy, F. 


meme 


May 22. 
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as furnishing a complete and sufficient answer to tbe plaintiff's 
contentions with regard to the appointment of tbe defendants 
being s/¢ra vires. I do not ihink I should now decide whether that 
is 80 or not. Jam unable to say at this stage that the appoint- 
ment of the defendants is grima facie bad and as no case of 
irreparable injury to the plaintiff has been made out on the mate- 
rials before me I must refuse this application. ` 

The Rule is discharged. Costs in the cause. 

Against this order, the Petitioner appealed. 

Messrs, Pugh, J. C. Hasra and B. K, Chaudhury for the 
Appellant. 

Messrs. S. N. Banerjee and N. C. Chatterjee for the Respon- 
dents C. C. Biswas and B, N. Roy Chaudhury. 

Messrs. S. M. Bose, H. N. Sanyal and B. C. Kar for other 
Respondants, i 


The following judgments were delivered : 


Costello, J: This matter comes before us by way of appeal 
from an order of Mr. Justice Roy made on May 3, 1934, 
whereby he refused to grant an interim injunction pending 
the hearing of the suit. The suit is brought by one Shamsuddin 
Ahmed, who is described as a rate-payer, voter and Councillor of 
the Calcutta Corporation, on behalf of himself and other elected 
Councillors of the Calcutta Corporation against ten defendants 
who are the persons nominated as members of the Calcutta Cor- 
poration by the Local Government under the provisiohs of Section 
39 of the Calcutta Municipal Act, 1923. 

An order was made that notice should be given by advertise- 
ment that the plaintiff was suing on behalf of himself and other 
persons in order to give an opportunity to the persons, whom the 
plaintif purported to represent, to come into the suit if they so 
chose, We are informed that a certain number of the other elected 
members of the Calcutta Corporation have applied to be joined as 
defendants in the suit. 

The plaintiff is asking in the suit for several declarations and 
the reliefs which he is claiming are in these terms: (r) fora 
declaration that the plaintif and the other persons on whose be- 
half the suit has been instituted are the only councillors entitled 
to attened the meeting of April 21, 1934 and subsequent 
meetings of the Calcutta Corporation ; (2) fora declaration that 
the plaintiff and the other persons on whose behalf the suit has 
been instituted along with the aldermen alone constitute the whole 
Corporation ; (3) for a declaration that the appointment of the 
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defendants is illegal and that they are not entitled to take part in Crvir.’ 
the proceedings of the Calcutta Corporation; and (4) for an 1934. 
injunction restraining the defendants from attending any meeting of Moulvi ‘Shamsuddin 
the Calcutta Corporation or from acting in any way as Councillors Abmed 
_ of the said Corporation, Chara Chidi 
The real point at issue in the suit is indicated in the third of Biswas. 


these prayers. Put shortly, the plaintifs case amounts to this: Costello, F. > 
that the ten original defendants have not been lawfully nominated 
by the Government as members of the Corporation and therefore 
they are not entitled to take part in the proceedings of the Cor- 
poration. I need not specify in detail the reasons given by the 
plaintiff in his plaint for the contention that the defendants are 
not lawful members of the Corporation and were not members 
at the time when the suit was instituted. These are matters 
which will have to be determined in the suit when it comes to 
trial. 

The only question before Mr. Justice Roy was whether there 
should bs any inte rlocutory injunction granted to restrain the 
defendants from functi oning as councillors pending the hearing of 
the suit. The learned Judge dealt with the matter very fully and 
carefully and although the proceedings were only interlocutory 
proceedings, the learned Judge thought fit to give quite a full 
and reasoned judgment explaining why he decided to refuse the 
application. In co urse of that judgment he said; “I do not 
think it would be desirable onthe hearing of an interlocutory 
application to express any opinion on the question as to whether 
the appointment of the defendants is ws/fra ofres or not, or as to 
whether the suit is maintainable or not. Nor do I think, in the 
circumstances of this case, isit necessary for meto come toa 
finding at the present moment on the question as to whether the 
suit or the present app lication is mala fide or not, as I am clearly 
of opinion that this is not a case in which I should grant an injunc- 
tion pending the hearing of the suit.” 


Mr. Banerjee on behalf of the first two defendants took a 
preliminary objection that no appeal lies from the refusal of a 
Judge of this Court to grant an interim injunction. ' I cannot 
accept that contention. In my opinion, it is right and proper 
that there should be a right of appeal in a matter of this kind ; 
but what the Court of Appeal has to consider is simply whether 
or not the learned Judge who dealt with the matter properly 
exercised the discretion which he undoubtedly possessed. It is 
tobe borne in mind at the outset that the object of an interim 
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injunction is to preserve sfafvs guo. Generally it is applied for 
and granted where there is an apprehension that damage to 
property of the plaintiff or, at. any rate, some definite injury to the 
plaintiff will or is likely to be caused if a certain order is not 
made. The learned Judge has expressed his opinion, and quite 
definitely, that this was nota case where any serious injury would 
fall upon the plaintiff if he is not protected by an order of the 
Court. In my opinion, the learned Judge has applied the right 
criterion which is applicable to a matter of this character. He 
has asked himself the question whether the plaintiff is likely to 
suffer any damage or any irreparable damage and he came to 
the conclusion that the plaintiff would not suffer any serious 
damage. 

Mr. Hazm arguing for the plaintiff appellant before us has in 
effect conceded that tha learned Judge looked at the matter from 
the right point of view, and sought to argue that the learned Judge’s 
opinion was not correct in the circumstances of the case. But 
in answer to a number of questions from me, he was totally unable 
to state or even to suggest in what manner the plaintiff in this 
particular case is likely to suffer any serious damage or even any 
damage at all if this. interlocutory injunction is not granted. 
Indeed, it is very difficult on the face of it to see in what manner 
it can reasonably be said that any right residing in the plaintiff 
could be infringed by the defendants if they are allowed to func- 
tion as Councillors of the Calcutta Corporation. Certainly there 
iè no-infringement of any right which will cause to the plaintiff 
permanent. and irreparable damage. What is more important, I 
think, is this that if hereafter it is decided that the plaintiff’s con- 
tention in the suit is not sustainable, then if an injunction were 
now granted, the-ten defendants would suffer exactly in the similar 
way as the plaintiff would suffer if the defendants are allowed to 
continue to function as Councillors of the Corporation, In my 
opinion, the learned Judge was quite right in comirg to the com 
clusion that no serious damage was being done to the plaintiff and, 
therefore, it was not a case in which an interim injunction should 
be granted. Ifone applies the test whether or not it is desirable 
to preserve’ the sfafus gwo, which is the ordinary test applied 
where there is any question of damage to parties, then obviously 
the effect of not granting a temporary injunction in a case of 
this character is to proserva the status quo tillthe trial of the 
suite 


It has beon suggested by Mr, Hazra that it is desirable in ; 


Vor. LX.] HIGH COURT, 


the interests of all parties that the hearing of the suit should be 
expedited and to that course the defendants have no objection 
to offer. We think this is a case where it is desirable that the 
points raised inthe suit should be determined as early as possible 
and therefore anything that can be done to expedite the final 
hearing of the suit should be done. In order to expedite the 
bearing, the right course is that an application should be made 
on the Original Side in the ordinary course for directions, _ This 
appeal will be dismissed with costs. 

Lort-Williams, J: I agree. 

Mr. R. K. Bose: Attorney for the Plaintiff 

Mr. B. K. Boss: Attorney for C.C. Biswas and B. N. Ray 
` Choudhury. ‘ 

Muilick & Palit; Attorneys for A. Nag and M. L. T. Maguire. 

G. C. Chunder & Co: Attorneys for Moulvi Mahammad 
Sadatulla, Krishna Das Banerjee and Sudhangsu Mitter. 


H. N. Dutt & Co: Attorneys for Nalini Ranjan Sarkar, and 
others. 


A T. AL Appeal disutissed, 


: CIVIL REVISION. mag 
Before Mr. Justice R, E. Jack and Mr. Justices Kkundkar, 


MADHUSUDAN SHAHA 
De 
RAMPROSAD CHIMANLAL AND anoTHER,* 
Auction-purchaser in a previous execution ‘case, if a representative of the 
judgment-deblor ina subsequent execution cass—Application by auction- 


purchaser objecting to the subssquent sale, if maintainable—Ciwil Prozedure 
Code (Act V of 1908), sections 47, 60, 63(2) and Order a1 rule 64. 


* Civil Revision Case No 1568 of 1933; against the order of Babu Hiralal 
Mukherjee, Subordinate Judge, First Court, Alipore, dated the 4th November, 1923, 


Sune, 6. 
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An anction-purchaser of the interest of a judgment- debtor in a property in a 
previous execution case isnot his representative in a subsequent execution case 
agalost the same fudgment-debtor, if his interest was not affected by the decree 
under execution in the subsequent case, and is therefore not entitled either under 
section 47 of the Crvil Procedure Code or by invoking the inherent power of the 
Court, to ask for stay of the sale about to beheld in the subsequent execution 
case on the ground that the property having already been sold to him in auction, 
the judgment-debtor had no further saleable Interest therein within the meaning of 
Order XXI, rule 64 of the Code, which requires that not only the property in 
question should be under attachment, but also that the property should be liable 
to sale which is possibie under section €0 of the Code only when the property 
belongs to the judgment-debtor and the judgment-debtor has a disposing power 
over it, 

, Mahadeo Lal v. Darsan Gops (1) followed. 

Srinivasa Chartar v. Appavoo Reddy (2) scp lained. 


Application under section 115 of the Code of Civil Procedure 
and section 107 of the Government of India Act, 


The material facts appear from the judgment. 
Mr. Abinash Chandra Ghose for the Petitioner. 


Messrs. Rupendra Coomar Hitter and Bijan Bihari Mitter for 
the Opposite Party. 


The judgments of the Court were as follows: 


Jack, J.:—On the arst of September, 1932 the petitioner 
purchased 1 Bigha 4 Cottas of land on which were tin sheds 
and a godown in Mauza Panjagram. The purchase was made at 
an auction sale in execution of a rent decree against the opposite 
party No.2 and his co-sharers. The sale was subsequently con- 
firmed ; the petitioner obtained possession through Court and has 
since been in posseasion of the property. 


Opposite party No. r had also got a decree against opposite 
party No. 2 andin execution of his decree had attached on the 
sath of June, 1931 a four annas share of the same property, and in 
execution of his decree this share of the property was sold on the 
18th of June, 1932; an application was made to set aside this sale 
and it was set aside on the 2dth of July, 1933. Thereafter proceed- 
ings were taken for re-sale and the 23rd October, 1933 was fixed for 
the sale. On that date the petitioner applied to the learned Sub- 
ordinate Judge for exemption of the property for sale on the ground 
that the judgment-debtor bad no saleable interest, the property 


(1) 911) 15 C, W. N. 542. 
(a) (1924) 47 M. L. J. 720; A.I. R [1984] Mad. 889. 
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having already been purchased by him onthe ast of September, 
1932. His petition was however rejected by the learned District 
Judge without going into the merita of the application on the ground 
that there was no provision in the Code of Civil Procedure empower- 
ing the Court to entertain such an application. 

It is against this order that the petitioner has come up to this 
Court in revision. 

In coming to this decision the learned Judge was following 
the ruling Makadeo Lal v. Darsan Gope(x) in which it was 
held that neither under order 21 rule 58 nor under section 47 
of the Civil Procedure Code could the petitioner apply to prevent 
the sale of his property. Now order ar rules8 has obviously no 
application as it refers to objections to attachment. The question 
on which this case depends is whether the auction-purchaser in 
execution of a monsy decree isa representative of the judgment- 
debtor in another casé the property having been attached in execu- 
tion of the decree in that case previous to his decree. > 

Under section 63 of the Civil Procedure.Code the Court which 
shall determine any claim where properties are under attachment 
in execution of more decrees than one is the Court-of the highest 
grade or where the Courts are of the same grade the Court under 
whose decree the property was first attached. But by the proviso 
in clause (2) nothing in the section shall be deemed to invalidate 
any proceeding taken by a Court executing any one of such decrees. 
Therefore in the present cage the sale in execution of the decree in 
the second Munsiff’s Court is valid. That being the case the auction- 
purchaser became the owner of the property before the sale in 
execution of opposite party No. r. The auction-purchaser is there- 
fore not affected by the second sale as he was not a party in the suit 
and the only way in which opposite party No. 1 can attack him is 
by showing that his purchase was a collusive and fraudulent tran- 
saction. Tho Court below decided following the decision of 
Mahadeo Lal v. Darsan Goge(1) that the petitioner was nota 
representative of the judgment-debtor so as to enable him to apply 
under section 47 for a declaration that the property he had pur 
chased was not liabls to sale in execution of the other decree. This 
decision appears to be correct for the authorities seem to show that 
though a wide meaning is to be attached to the term “ representa- 
tive” in section 47 of the Code of Civil Procedure the auction- 
purchasar cannot be regarded as a representative of the judgment- 
debtor unless his interest is affected by the decree. In the present 


üG) (gia) rs C, W. N. 542. 
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case the interest of the petitioner judgment-debtor does not appear 
to be affected by the decree and therefore he is not entitled to 
maintain his application “under section 47 of the Code of Civil 
Procedure. He isin possession of the property it will be for the 
opposite party No. x to establish his claim to the property as against 
the petitioner by separate proceedings. 

Reference has been made to the case of Srinivasa Chariar v. 
Appavoo Reddy (1) where it appears to have been held in a similar 
case that a purchaser in execution of a decree by an inferior Court 
can bring to the notice of the superior Court the fact of his pur- 
chase as a representative of the judgment-debtor for stopping the 
sale in execution of a decree of the superior Court. The learned 
Judges dissented from the decision inthe case of Mahadeo Lal v, 
Darsan Gope (2) Inthat case it was held thata purchaser was 
certainly a representative of the judgment-debtor even though he 
was a Court auction-purchaser and as such representative he was 
entitled under section 47 of the Code of Civil Procedure to apply 
to the Subordinate Judge to stop the sale of the property on the 
ground that the title to it had passed to him. The learned Judges 
referred to the Full Bench case of Veyindramutha Pillai v, Maya 
Nadar (3) in support of their decision.” In that Full Bench cass 
it was held by Mr, Justice Oldfield that an auction-purchaser is a 
representative of the judgment-debtor for the purpose of an enquiry 
Telating to a subsequent execution of a distinct decree against the 
judgment-debtor. In the same case however it was held by the 
officiating Chief Justice that ‘‘ Whether the auction-purchaser * * 
is to be regarded asthe representative of the judgment-debtor or 
the decree-holder depends upon the nature of the questions raised 
and who the contesting party is” The other learned Judge Mr, 
Justice Seshagiri Ayyar held that “ifthe points for decision inan 
application before the executing Court relate to the rival rights of 
the decree-holder and of the judgment-debtor and also relate to 
execution, discharge or satisfaction of the decree it should be dealt 
With in execution and not by separate suit.” Applying these prin 
ciples to the present case it is clear that the present application is 
not maintainable under section 47 of the Code of Civil Procedure. 
It was suggested for the petitioner that this is a case in which the 
inherent powers of the Court should be exercised in favour of the 
petitioner inasmuch as, under Order XXI, Rule 64, the property 


© (1) (1924) 47 M L. J. 790; A. I R. [1914] Mad. 889, 
` (a) (1911) 15 C. W. N. 542. 
(3) (1919) L L, R. 43 Mad. 107. 
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was not liable to sale as it no longer belonged to the judgment- 
debtor. However, we do not think that tbe circumstances of the 1934- 
present case call for the exercise of our powers under section 151 eT eee Staha » 
of the Civil Proced ure Code. 


Raniprosd 
The Rule mast accordingly be discharged. We make no order Chimanlal, 
as to costs. 


Khundkar, J: I agree. On behalf of the petitioner, an Fask, F. 
argument was advance 1 that the sale on the 21-9-32 at which the ae 
petitioner purchased the -property and which was subsequently 
confirmed effectively divested opposite party No.2 of his entire 
interest in the property, so that it was no longer available under 
Or. XXI, Rule 64, which requires not only that the property in 
question should be under attachment but also that it should be 
liable to sale. Inthe present case, il is argued that the property 
was not liable to sale inasmuch asit did not satisfy the language 
of Section Go which clealy specifies as liable to sale only such 
property as belongs to the judgment-debtor or over which the 
judgment-debtor hag a disposing power. According to the peti 
tioner, he is further fortified in his claim to relief by the provi 
sions of Section 63 (2) and reliance is placed on the case of 
Girish Chandra Gangopadhya v. Sri Krishna De Nag (1). This 
reasoning as I apprehend it, is that to permit the sale to opposite 
party No. x to be confirmed would have the effect of invalidating 
a proceeding already tiken by a Court executing one of two decrees, 
viz, the earlier sale of the 21-932 in which the petitioner himself 
purchased the property. Ono these grounds it was contended 
thet the learned Subordinate Judge had power under Section 151 
to siop the subsequent sale, and that his refusal to’ do so in the 
circumstances of this case amounted to a failure’ to exercise 
jurisdiction, which this Court acting under Section 115 should 
correct by prohibiting confirmation of that sale. Reference was 
mide to the case of Hukum Chand Baid v. Kamalanand Singh 
& others (2) in support of the proposition that the learned Sub- 
ordinate Judge had power under section 151 to stay his hand in 
the matter of the sale to opposite party No. 1, a step which, in the 
circumstances of the case, was called for in the interests of justice, 
The observations contained in that Judgment can however have no 
application to the special facts of this case, in as much as the 
concrete question which arises directly for determi 








(1) (1923) B C. L. J. 266. 
(2) (1904) 3 C.L J. 67; L L. Ri 33 Calc. 937. 
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been concluded by the decisionin Mahadeo Lal v. Darsan Gope (1). 
Adopting the view taken in that case, I am satisfied that in the pro- 
ceedings before him, the learned Subordinate Jndge had no jurisdic- 
tion to exempt the property from gale on the petitioner’s application 
and that accordingly his refusal” to do go is not capable of revision. 
In my judgment the case of Girish Chandra Gangopadhya v. Sri 
Krishna De Nag (2) is no authority to the contrary since in that 
case the question arose ina suit brought to establish the plaintifi’s 
title and not as in the present case, on the objection of an auction- 
purchaser in an execution proceeding brought by another decree- 
holder. The, validity of the sale in which the petitioner purchased 
the property has been challenged in the course of the argument 
addressed to us on behalf of the opposite party Nox. The attach- 
ment obtuned by the latter was of an earlier date, and our atten- 
tion has been invited to certain features of the execution proceed 
ings in support of the suggestion that the sale to the petitioner 


~ was 2 collusive transaction. It is manifest therefore that at the 


present moment the real question at issue between the parties is 
whether the petitioner’s title can prevail cver that of the opposite 
party No. r. As the petitioner is now in possession, this question, 
should in my judgment, be left to be determined in such pro- 
ceedings as may be suitably taken by the opposite party No. r to 
establish his rights against the petitioner, 


PR Rule discharged. 


(1} (gtr) 15 C. W. N. 542» 
(2) (1923) 38 C. L. J. 266. 
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APPELLATE CIVIL. 


Before Sir Charu Chunder Ghose, Acting Chief Justice and 
Mr. Justice’ S. C. Mallik. 


KHETRA LAL SINGHA RAI 
v. , 
KAZI MOHAMMAD ZIKARIA* 


Assessment of fair and equitable rent, basis of—Order of Revenue oficer— 
Decree— Res judicata—Bengal Tenancy Act (VII of 1885), Sectlon 105. 
Assessment of fair aud equitable rent proceeds upon the basia that there isa 

relationship of landlord and tenant. 


An order of a Revenue office: ascessing fair nud equitable rent under Section 
105 of the Bengal Tenancy Act until it Is set aside by a competent authority 
has the farce of a decree, and it operates as res judicata on the question of 
relationship of landlord and tenant in a snbaequnt sult for rent. 

Sajjad Akmad Chowdhury v. Trailakhya Nath Chowdhury (1) referred to. 


Appeal by the Plaintif. 

Suit for arrears of rent. 

The material facts appear from the judgment. 

Messrs, Sitaram Banerji and Hari Prasanna Mukherji for the 
Appellant. 

Mr. Dwipendra Krishna Dutt (for Mr. A. S. M. Akram) for 
the Respondent. 

The judgment of the Court was as follows: 


This appeal arises out of a suit by the landlord for recovery 
of arrears of rent. It has been held by the lower Appellate 
Court that there is no relationship of landlord ond tenant bet- 
ween the plaintiff and the defendant. 


The matter‘ stands thus: It appears that there was a pro- 
ceeding before the Revenue Officer under section 105 of the Bengal 
Tenancy Act in which it was held that the tenant defendant was 
under a liability to pay the rent assessed by the Revenue Officer. 
We are not concerned as to whether the rent that was assessed 
wasa fair and equitable rent; but we must proceed upon the 


*Appeal from Appellate Decree No, 805 of 1991, against the decree of Babo 
Kunje Behari Ballav, Subordinate Judge, Burdwan, dated the sth November, 
1990, affirming thatof Babu Te; Chandra Mukerji, Munsiff, 4th Court, Burdwan, 
dated the 14th May, 1929. 

(1) (tga7) I. L R, 53 Cale. 4545 gaC. W.N 472. 
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footing that no exception having been taken, the rent that was 
assessed was n fair and equitable rent. The very foundation of 
assesement of fair and equitable rent proceeds upon the basis 
that there is a relationship of landlord and tenant. The question 
is whether the order of the Revenue Officer under Section ros 
has the force of a decree and until it is set aside, whether it 
should prevail. The question has often been the subject of 
debate and decision and it is only necessary to refer to the last 
cage on this point, namely, the case of Sajjad Alinad Chowdhury 
v. Trailakkya Nath Chowdhury (1), where it haa been definitely 
held that until the order under Section 105 of the Bengal Tenancy 
Act is set aside by a competent authority it has the force of a 
decree and must prevail. That being so, there cannot be any 
doubt whatsoever that in this case the relationship of landlord 
and tenant has been proved by the production of the order under 
Section ros. The order operates as resjudicata and in that view 


“of the matter the appeal is allowed and there must be a judg: 


ment in favour of the plaintiff for the amount of the rent men 

tioned.in the order under Section 105 of the Bengal Tenancy 

Act. The plaintiff must have the costs of the suit including this 

appeal, i 

E. D. i ; l Appeal allowed, 
(1) (1927) I, L. R. 55 Cale. 464; 32 C. W. N. 472. 


Befare Mr. Justice R. E. Jack, and Mr. Justice N. A. Khundkar, 
NABA KUMAR SINGH DUDHORIA 


OF 
FATEH SINGH NAHAR.* 


Survivorskip—Foint managers of Innatic—Death of one of the managers— 

Principle of equity. . 

Where there is no provision in the order of appointment of joint managers 
to the estate of a lunatic, the office of the survivor terminates on the death 
of his co-manager. 

The principles of equity as applied to the practice of the Conrts of Engtand 
should be observed in the Courts of this country, In cases in which there is 
no law existent which laid down a different procedure. i 


“Appeal from Original Order No. 12B of 1934 against the order of H. G. S. 
Bivar, Esq., District Judge of Murshidabıd, dated the a7th January, 1934- 


Vou. LX.] nica CouRt. 


Pransukhram Dinanatk v Bai Ladkor (1) ; Waghela Rajsanjt v, Shekh 
Masiudin (a) and Mahammad Raszv. Abbas Bandi Bibi (3) referred to 


Appeal by the Applicint. 


Application for managership to the estate of lunatic Jnan Chand 
Golecha, 


The material facts appear from the judgment. 


Messrs. Panchanan Ghose, Durgadas Roy, Sourindra Narayan 
Ghose and Paresh Nata Mukherji (Jr) for the Appellant, 


Messrs. Atul Chandra Gupta and Bhagirath Chandra “Das 
for the Respondent. 

: : G A vV 
The judgment of the Court was as follows :— 
This appeal has arisen out of an application for PE of 

the estate of lunatic Jnan Chand Golecha. 


The estate was under the joint managership of Fateh ‘Singh 
Nahar and Raja Bijoy Singh Dudhoria of Azimgunj by an order of 
the District Judge of Murshidabad under Act 35 of 1858. Raja 
Bijoy Singh having died on the 18th May, 1933, it is claimed that 
by his death the managership of Fateh Singh Nahar was terminated 
and the petitioner Nabakumar Singh Dudhoria applied to be 
appointed sole manager, 


The learned District Judge found that the original managership 


of Fateh Singh was not terminated by the death of Raja Bijoy Singh 
and that consequently there is no vacancy in the managership and 
therefore dismisssd the petition of Nabakumar Singb. 

- The question therefo re to be decided in this appeal is whether 
the management of Fateh Singhi terminated on the death of Raja 
Bijoy Singh. : 

There is no pro vision in the Lunacy Act 33 of 1858 norin the 
present Acton this point and it has been laid down in a number of 
cases that the principles of equity as applied to the practice of the 
Courts of England sho uld be observed in the Courts of tbis country 
in cases in which there is no law existent which laid down a different 
procedure : Pransukir am Dinanath v. Bai Ladkor (1), The cases of 
Waghela Rajsanji v. Shekh Masivdin (2) and Makawmad Raja vy. 
Abbas Bandi Bibi (3), may also be referred to. We have been 
referred to three English cases. Æx parte L yne(4) where a 


(1) (1899) I. L. R. 23 Bom. 653. 

(a) (1887) L. R. 141. A. 89 (96); I.L. R. nomar 
(3) (1932) L. R. 59 1. A. 936 (a46) ; 55 C. L. J. s10 (519). 
(4) (1735) as E. R. 707. ` 
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Cmi husband and wife had joint custody of a lunatic’s estate tho Lord 
` 1934, Chancellor laid down that on the death of the wife the husband’s 


Naba Kumar Singh Ugbt to the custody of the estate was terminated, it being a joint 
Dadhoria 


i grant and a mere authority without any interest, 
Fateh Singh Nabat, The learned District Judge distinguishes this case on the ground 
gug that it was the wife who was related to the lunatic; however the 
principle on which the decision was based was that the original grant 
was joint anda mere authority without interest not because the 
remaining manager was not related to the lunatic. The same rule 
was laid down by Lord Chancellor Eldon in the case of Ex parte 
Clarke (1). The Master of the Rolls Lord Gifford in the case of 
Bradshaw v. Bradshaw (2) held that where joint guardians of a 
minor were appointed, the office did not upon the death of one of 
them survive to the others. It was probably owing to this rule that in 
the Guardians and Wards Act, section 38 was enacted laying down 
that the principle of survivorship applied in the case of the death of 
one of joint guardians until another was appointed by the Court. 
The cases of joint executors or joint trustees are distinguishable 
because in these cases there is a vesting of property in the surviving 
executor or trustee. (Vide section 313, Succession Act and 
section 76, Trusts Act). According to Pope (Law and Practice of 
Lunacy 102) “ Previously to the Lunacy Regulation Act of 1853 in 
cases where two or more persons were appointed committees and 
one of them died, the grant being joint and a mere authority with | 
out any interest the right to the custody of the lunatic absolutely 
determined and it became necessary to obtain an appointment of 
now committees. The only reported exception to this rule wasa 
case where the property was very small: Re Nobis (3) ” 

By section 66 of the Lunacy Regulation Act of 1853 the grant 
of authority might be extended to surviving or continuing com- 
mittees in certain cases, This was repealed by the Lunacy Act 
of 1890 and Rule 7r of the Rules on Lunacy (1899) under that 
Act provided that where the masters certify that several persons 
ought to be appointed committees of the estate or person and 
that it is expedient that one or more of such persons should con- 
tinue to act after the death or discharge of the others or other 
of them, the order appointing the. committees may direct that the 
custody of the estate or pervon shall continue to the surviving 
or continuing committees or committee. Pope on the authority ~ 

(1) (1824) 37 E. R. 973 (975) ; Jacob 590. 


(2) (1826) 1 Russel 598 ; 38 E. R. 203. 
(3) (1853) 2 De G. M. & G, 260; 42 E. R, 880. 
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of Elmer noted that this procedure had only been adopted in very 
special cases prior to 1890. This would go to show that it was 
not generally considered advisable, and there is probably reason 
for this. Joint managers are appointed permanently for the rea- 
son that it is advisable to have more than one manager, possibly 
so that the second manager may act as a check on the conduct 
of affairs, and since at the time of his appointment it was not 
considered advisable that the first manager should have the sole 
conduct of the affairs of the lunatic, presumably on the death of 
the second manager he Ought not to be allowed to continue, as 
sole manager for the same reason. 

In these circumstances until the Legislature sees fit to intraduoa 
into the Lunacy Act a. provision similar: to section 38 of the 
Guardian and Wards Act, Iam of opinion that the rule of English 
law should be followed, and where there is no provision for 


survivorship in the order of appointment of the joint mangers the. 


office of the survivor should terminate on the death of his co- 
manager. Sc 

The order of the learned District Judge is accordingly: fet 
aside andthe case will go .back to him for hearing of the. peti- 
tioner’s application on the other points raised on the footing that 
the office of manager of the lunatic’s estate is vacant except for. 
the ad interim appointment of joint Managers made by the Judge 
which will meantime continue. The petitioner will get bis costs 
in this Court—hearing fee one gold mohur. Costs in the District 
` Judge’s Court will abide by the final result. 


AT. Bh . i f . Appeal allowed. 
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MATILAL DAS. AND OTHERS 
v. 
` ADITYA CHANDRA DAS* 


Under-raiyat having a righ? ef occupancy by custom—Under ralyatl created 
in contravention of Section 85 of the. Bengal Tenancy Act (VII of 1885), 
if a ‘protected interest’ —-Bengal Tenancy Act, Section 160 clause (d)—~ 
Now point, tf can be tahen in second appeal, 

When an under-raiyati is created in contravention of the provisions of Section 
8s of the Bengal Tenancy Act, the acquisition of a right of occupancy by 
custom of soch under-relyat will not be a “protected interest” within the 
meaning of Section 160 (d) of the Bengal Tenancy Act. 

Kamini v, Nepal (1) 5 Sonatan Dajadar ¥. Daulat Gaol (2) referred to. 

New point can be taken in second appeal, where it is not necessary to take 
evidence or to make assumptions in favour of the appellants before the point can 
ke decided and the point is a point of law. 

Appeal by the Plaintiffs. 
Suit for recovery of possession. 


The matérial facts appear from the judgment, 

Messrs. Hemendra Chandra Sen and Satyendra Chandra Sen 
for the Appellants. 

Atr, Joygopal Ghose for the Respondent. 

The judgment of the Court was as follows : 

This appeal is by the plaintiffs, They institnted the suit in 
order to recover Khas possisaion of the land after service of notice 
under section 167 of the Bengal Tenancy Act? They had pur 
chased a certain raiyati interest. The defendant is holding as an 
under-raiyat, His case was that he hada right of occupancy by 
custom and in this he is supported by the record-of-rights, The 
plaintiffs denied the existence of any such custom but both the 
Courts have held that they failed to rebut the presumption that the 
record-of-rights was correct. 

Mr. Sen has contended that such a right—~i, ¢ aright of occu- 
pancy existing by custom—is not a “protected interest” within the 
meaning of Section 160 (d) of the Bengal Terancy Act when the 


“Appeal from Appellate Decrees No. 008 cf 1931, against the decree of 
Babu Subodh Kumar Bhattacharjee, Additional. Subordinate Judge of Jessore, 
Khulna, dated the 26th March, 1951, affirming that of Babu Kall Prasanna 
Piplai, Munsiff, ist Court, Narall, dated the agrd September, 1929, 

(rt) (1931) 35 C. W. N. 666. 

(a) (1933) 55 C, L, J. 176; 36 C. W. N. 400. 


Von. LX} HIGH COURT, 190 


under-raiyati was created in contravention of the provisions of 
Section 85, This contention is supported by the decision of Mr. 1934. 
Justice Mitter in Kamini Sundari Bewa v. Nepal Mandal (1) and 
that decision has been approved by a Division Bench in Sonatan : 
Dafadar v, Daulat Gazi (3). Aditya Chandra Das. 


On behalf of the respondent it is argued that this point cannot 
be taken for the first time in thig Court. Of cowe, if it were 
Necessary to take evidence or to make assumptions in favour of 
the appellants before the point could be decided it would not be 
possible for the appellants to raise it here for the first time. But 
the lease itself is already on the record and it contravenes the ; 
provisions of section 85. As the point is a point of law, it can be 
taken in this Court, 

The result is that the appeal is allowed, the decrees of both , 
the lower Courts dismissing the plaintiffs claim for Khas posses 
sion are set aside and they will be giveng decree for Khas popes , 
sion, The appellants will get their costs in this Court As the 
respondent did not appear in the lower appellate Court, there will ; 
be no order as to costs jn that Court. i 

` The respondent asks for leave to appeal. This is refused, : 
Ps Be Appeal allowed, . 
(1) (1931) 35 C. W. N. 685. ` $ 
(2) (1983) 55 Č, L. J. 176; 36 C. W. N. 400. 


CIVIL REVISION. 


Before Mr. Justice S. K. Ghom. 


MAJID BUX MONDAL s Da 
v, pi pt 199%% 
AJGHAR MANDAL* nO i ki 


Bengal Village Self-Government Act (V of 1919), Sections 74, h, 88 Order 
of Union Court—Intimation te Umion Court, necessary Union Court 
proceeding with trial and deciding the case without any such intimation— 
ie ellie can be interfered with by District Fudge. 


Civil Revision Case No. E ibaa; E ths ‘oxtar of the T 
Judge at Alipur (24-Parganas), dated the 26th Angust, 1933. 


Fune, 6 
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Under Section 88 of the Bengal Village Self-Government Act, a District 


Judge may vacate an order passed by a Union Court, if he is satisfied that there 
has been a failure of justice. 


* The Union Court has concurrent jurisdiction with the Court of the Munsiff 
and the Munsiff has also the power to withdraw the suit on the application of 
the defendant made in accordance with the provisions of Section 81 of the Act 
but an intimation should be given to the Union Court before the commence- 
ment of the hearing and when no such intimation is given and the Union Court 
proceeds with the hearing and decides the case, it cannot be set aside by the 
District Judge under Sectlon 88 of the Act. 


- Application under Section 115 of the Code of Civil Procedure 
and under section 107 of the Government of India Act by the 
Plaintiff. A i 

- The material facts-appear from the judgment. 

Messrs. Panchanan Ghose and Poari Nath Ghose for the 
Petitioner. 

Afr.. Abul Hossain for the Opposite Party. 

- -The. judgment of the Court was as follows ; 

The petitioner in this case instituted a Civil Suit before the 
Union -Bench Court making aclaim of Rs, 136-124 pies against 
the opposite party. On the 7th May, 1933, the ‘case came on 
for hearing but the opposite party applied for time on the ground 
of ill-health. ‘This was refused by the Union Court and the trial 
of the suit was proceeded with. Three witnesses for the plaintiff 
were examined and cross-examined. Thereafter, the Union Court 


_ fixed arst May, 1933, for further hearing. On that date the 


opposite party appeared and stated that he had no witness to 
examine. On the same day, the Union Court decreed the suit. 
Meanwhile on 12th May, 1933 after the conclusion of the examina- 
tion of the plaintiff's witnesses, the opposite party made an appli- 
cation before the local Mumsiff for. the transfer of the suit and 
the learned Munsiff made an order calling for the record of the 
suit from the Union Court. But- apparently, this order did not 
reach the Union Court before it delivered judgment as mentioned 
already. It also doesnot appear that the opposite party intimated 
to Union Court that an application as aforesaid had been made 
to the Munsiff. Thereafter, the opposite party moved the District 
Judge of 24-Perganas to have the decree of the Union Court vacated 
ahd to have the suit retried in the Court of the Munaiffi£ On 
the 26th August, 1933, the learned Judge made an order in favour 
of the epposite party whereupon the plaintiff filed this application 
under Section rrs of the Code of Civil Procedure and under 
Section tof of the Government of India Act, Under Section 88 
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of the Bengal Village Self -Government Act, 1919, a District Judge 
may make an order such as has been made by the learned Judge 
in this case if he is satisfied that there has been failure of justice, 
In his order the Isarned Judge does not say that there has been 
a failure of justice, and it seems to me tobe doubtful whether 
the learned Judge at all directed his mind to this aspect of the 
question. On the facts as they appear no case of failure of justice 
has been made out since the case was heard and decided upon 
the evidence in a Court of competent jurisdiction. Under Section 
74 of the Act, the Union Court has concurrent jurisdiction with 
the Court of the Munsiff; but the Munsiff has the power to 
withdraw the suit on the application of the defendant made 
in accordance with the provisions of Section 8r. According 
to the latter section, if before the commencement of the 
hearing of the suit the defendant notifies to the Union Court 
that he .intends to apply, that Court shall postpone the 
trial, It is necessary therefore, that an intimation to the Union 
Court be given before the commencement of the hearing of the 
suit, This is the express provision of the Act and it is in accor- 
dance with the principles of sections arand 22 of the Code of 
Civil Procedure. The opposite party in a counter-affidavit states 
that on the yth May he did intimate to the Union Court that he 
intended to apply to Munsiff. This statement appears to be false, 
because it is in conflict with his own application which was filed 
before the Union Court on that date in which he merely stated 
that he wanted an adjournment on the ground of illness. He 
appears to have been present before the Union Court throughout 
the trial and apparently took the chance of getting a decision in 
his favour. On the facts stated above, the application for transfer 
before the Munsiff wak not in accordance with Section 8r of the 
Act nor was the order of the learned Judge made in aceordanóa: 
with Section 88 of the Act.- 

In this view, the Rule must'be made absolute. The order of. 
the learned Judge complained of must be vacated and the decree 
of the Union Court must stand confirmed. The petitioner will get 
his costs—hearing fee, two gold mohurs. - 


E. D. - Rul made absolute. 


aI 


22. 


Ma Yı £6, 80. 
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_ Before Mr, Justice R. E. Jack and Mr. Justice Khundkar. 


MUKHRAM AGARWALLA AND ANOTHER 
V. 


S, ESHAN AHMAD AND OTHERS." 


Gompasile decres-holder—Decres remaining unsatisfied by sale of mortgaged | 
, bropertios—If becomes a decree-holder for payment of money and tf entitled 
to rateable distrlbution—Separate application fer the passing of personal 

| decrer, if essential,—Civil Procedure Cods (Act V of 1908), Section 73 and 
‘| Order 34 rule 6. 

A composite decree, fie. a decree ‘for sale of mortgaged properties and a 
personal decree in case thé proceeds were Insufficlent to satisfy the decretal 
amount, under order 34 rule 6, though Improper, is not Taa op Ri groaa 
that no separate ‘application for personal decree was made. 

A composite decree Includes a personal decree, so the holder of such decree, 
when his decree is not fully satisfied by the sale of the mortgaged properties, - 
is a holder of a decree for the payment of money within the meaning of Section 
74 of the, Code of Civil Procedure and can clalm rateable distribution. - 

Application, under Section 115 of the Code of Civil Procedure 

and Section 107 of the Government of India Act. . 


The material facts appear from the judgment, 


Dr. Radhabinode Pal and Mr, Swdhanshumauh Chowdhury 
for Auction-purchasers Petitioners. 
Messrs. S. Chowdhury and Fanindra Mohan Sanyal fai the | 
Opposite Partys, 
` Mr. Birsswar Chatterjos for the Deputy Registrar. 
CG. 4. y 
The jidian of the Court was as follows 


This Rule is issued on the opposite party to show cause why 
the judgment and order dated 5th September, 1933, of the Sub-. 
Ordinate Judge. of Darjeeling in Mortgage Execution Case No. 9 
of 1933 should not be set aside and the sale confirmed. The 
circumstances are as follows. 7 

The decree-holders Mukhram Agarwalla and others obtained a 
dècres against S, Ehsan Ahmad and others and in éxecution of that 
decree they on the 4th August, 1933 purchased in auction-sale the 
properties of the judg ment-debtors worth Ra, 7000, On the date of 


*Clvil Revision case No. 1380 of 1933, agalnst the order of Alfred Bose, Esq, 
Subordinate Judge of Darjeeling, dated 14th September, 1933. 
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sale and shortly before the sale was held Mukhram Agarwalla and 
another and Nagar Chand Goenka Agarwalla, proprietor and partner 
of the firm of Pokurmull Shew Narayan applied for rateable dis- 
tribution in execution of the decree held by them against the 
judgment-debtor. The learned Subordinate Judge directed ratea- 
ble distribution of their decree which was for Rs, 612s. It is 
against this order that this Rule bas been issued and also against 
the order of the Court directing the petitioners to deposit the 
purchase money of Rs. 7000 as they were led to expect that the 
amount of this decree would be set off against the purchase 
money, - 


The grounds of tbis application are that the Court below had 
no jurisdiction to recall its order allowing set off and acted with- 
out jurisdiction in directing the petitioners to deposit the purchase 
money: Secondly, that the Court below should have held that 
the claimant decree-holders were not holders of any decree for 
the paymént of money within the meaning of Section 73 Civil 
Procedure Code and: as such it acted without jurisdiction. in 
entertaining their claim for rateable distribution and finally that 
the finding by the Court below that mortgaged properties of 
Pokhermal’s decree had been sold and exhausted and found in 
sufficient to satisfy the decree was not warranted by the evidenee 
on the record relied on by the learned Judge. 


According to the terms of the final decree in default of defen- 
dants paying up by the due date, the shares of the first three 
defendants in the property will be sold for satisfaction of the decree, 
the balance of the decretal amount must be satisfied out of other 
assets of the defendants (including the defendant No. 4's share 
in the Diana Tea Co. The mortgaged property was ro shares 
in the Tea Co. and the decree for sale was that the shares of three 
of the judgment-debtors in these Tea shares must be sold in the 
first instance and if the decretal amount was not realised by sale’ 
of their shares, the balance must be realised by the sale of the 
other shares of the defendanta including the defendant No 4's 
sbare, The question is whether this can be regarded as a per- 
sonal decree. Under the terms of Order 34, r. 6 where the net 
proceeds of any sale beld under rule 5 are found insufficient to pay: 
the decretal amount, onthe application of the plaintiff the Court 
may, if the balance is legally . recoverable from the defendant 
otherwise than out of the property sold, pass a decre for such. 
balance. It is, therefore, argued that there must be a separate 
application for personal decree. There is authority for holding 
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that a composite decree such as has been passed in this case 
though improper is not on that account invalid. We find in tbis 
case in the preliminary decree also tbere is a direction that if the 
decretal amount is not realized by the sale of the property mort- 
gaged the decree-holder will be entitled to realise the balance by 
personal decree. In the case of Jewna Bahu v. Parmeshwar 
Narayan Makiha (1), it was held that: “A decree for the sale 
of mortgaged property can validly provide that if the proceeds 
of sale are not sufficient to cover the amount of the mortgage deed 
together with interest, the defendant shall pay the balance. It 
ig not a condition precedent to the making of a personal decree 
for the balance that the mortgaged property should have been sold 
and the proceeds found insufficient to satisfy the debt’. This 
indicates that the words of the section are satisfied in cases where 
the Court passes a decree that on the happening of the event 
when the net proceeds of the sale are found to be insufficient the 
balance should be paid. This was followed in the case of Fala 
Krista Pal v. Jagannath Marwari (2). 1n the present case, the 
decree is clearly a composite decree and includes a personal 
decree. We think, tharefore, that the Court below was not wrong 
in directing a rateable distribution. The order is further disputed 
on the ground that it includes a direction as regards the share 
of defendant No. 4, that is, the decretal amount is to be satisfied 
out of the assets of the defendants including defendant No. 4's 
share in the Diane Tea Co. But an sffidavit has been filed by 
the opposite party to show that the share has also been sold and 
purchased by the decree-holder for Rs, 50. This amount should 
have been included in the amount shown as realized in the decree- 
holders’ application for execution. He has only shown as realized 
Ra 7200n a previous execution case but the affidavit now filed 
shows that Rs, 5o was realized in a subsequent execution case 
(Execution Case No. 41 of 1931) by the sale of the share of 
defendant No. 4. This amount must accordingly be deducted 
from the decretal amount which is to be rateably distributed to 
bime ` - : 

As regards the alleged order for set off, we find that although 
the petitioner was allowed to bid at the sale and ask for permission 
to set off, no order for set off was actually passed and he was 
directed to deposit one-fourth of the bid money in case the sale 
was knocked down in his favour and having expressed his inability 
- (1) (1918) L. R. 46 I. A. 294 ; 99 C. L. J. 443. 

(a) (1932) 56 C. L. J. 187; 36C W.N. 709. 


`~ 
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to deposit the requisite amount was allowed by the Court to pay 
the poundege fees on the clear understanding that he would have 
to deposit the bid money in proportion in case the application 
for rateable distribution was granted. We think the petitioner 
is entitled to a certain amount of sympathy because no application 
for rateable distribution having been made up to the date of sale 
he was naturally under the impression that he would be allowed 
set off, But in the circumstances of the case, the action of the 
Court allowing rateable -distribution does not seem to have been 
contrary to law and we find ourselves unable to interfere (otherwise 
than by the modification noted above) with the order which has 
bsen passed by the Court below. 

This Rule must accordingly be discharged. There will be no 
order as to costs 


P. R Rule discharged. 


APPELLATE CIVIL. | 
Before Mr. Justice Nasim Ali. 


PURNA CHANDRA CHOUDHURY 
D. 
SAROJINI CHOUDHURANI, 


Undus influence -—Purdanashin fady—ParHes on equal terwis—Equity=—Lesses, 
tf to disclose to the lesser the real income of fishery. 


In a sult for declaration by a fgardanashin lady that a durputni executed 
by her in favour of the defendant was invalid and inoperative, it was found as a 
fact that tho relationship of the defendant, the cousin of plaintiff's husband, 
with the plaintiff was not such as to enable him to dominate the latter's will, 
that no confidence was reposed In or betrayed by the defendant, that the plaintiff 
contracted to grant the defendant adurputni lease and that she acoordingly 
executed the Jetta with a full knowledge and understanding of what she was 
about to do and that she had it registered, that the plainthf was intelligent and 
it was not dificult for her to undetstand the transaction and the nature and 
effect of the transaction upoa her interest in the property, that she had her 
father, brother and intelligent neighbours to assist her and as she was in need 


*Appeal from Appellate Decree No. 9131 of 1931, agalost the decree of Baba 
Amrita Lal Banerjee, Subordinate Judge of Dinajpar, dated the goth April, 
1931, modifying that of Babu S. P. Boss, Munslf, 1st Court, Dinajpur, dated 
the osth February 1928, 
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of money she was willing to part witha portion of the property to get some 
1934. money in cash and something like an annuity : 
Purna Chandra Held, that on these facts, the plaintiff could not succeed as no undue influsnce 
Choudhury was exercised on her. 
Sarojini Čhoudhnrani Thakuratn Tara Kumari v. Maharaja Chandra Manleshwar Prosad Singh 
~e (1) distinguished. 


Kali Bakhsh Singh v. Rant Gopal Singh (2) referred to. 


Whether a transaction was one that should be set aside as inequitable, 
would depend upon the circumstances at the time when it was made and nol upon 
subsequent even!s. 


Ganga Baksh v. Fagat Bakadur Singh (2) referred to. 
The lessee was not bound to disclose to the lessor the teal income of the 
fishery at the time when the durpufni Patta was executed. 


Appeal by the Defendant. 
Suit for declaration. 
The material facts appear from the judgment. 


Dr S. C. Basak and Afr. Gogendra Nath Das {or the 
Appellant. 
Messrs. Rajendra Chandra Guha, Nalini Kumar Mukherjee and 


Mahendra Kumer Ghose for the Respondent. 
G A Ve 


The following judgment was delivered : 

May 1 This is an appeal by the defendant in a suit for a declaration 
that the Darpattani Patta granted by the plaintiff to the defendant 
is invalid and inoperative and fora permanent injunction restrain- 
ing the defendant from taking possession of the property leased 
out by the Darpattani Patta, The plaintif’s case biiefly stated 
is as follows :— 

Jadab Chandra Chowdhuri, the plaintiff's husband, died in 
1323 B. S. leaving two widows, the plaintiff and Indurekha and 
a daughter by Indmekha who has been married to one Ghana- 
sbyam. Indurekha subsequently died. Consequently the plaintiff 
became the 16 annas Malik of the property left by her husband. 
One of the properties left by her husband isa jalkar which was 
acquired by the plaintif’s husband on payment of Rs. 1000 as 
Nazar on an annual rental of Rs. 180, After the death of the 
plaintiffs husband the plajntiff and her co-wife Indurekha were in 
possession of all the properties left by her husband. Ghanashyam 
managed these properties after the death of the plaintift’s husband. 


(1} (1931) L. R. 38 L A. 450 ; 54C. L. J. 431. 
(2) (1913) I. L. R. 35 All. 82 (91); 19 C. L. J. 17a (1789); L. R. 41 I. A, 83. 
(3) (1895) L. R. aa I. A. 153; I. L. R. 33 Cale, 15. 
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After the death of Indūrekha in 1332 B. S. Ghanashyam went to 
‘Gaya to perform her Sradh. At that time the plaintiff was in her 
father’s house. During the absence of Gbanasbyam the defendant, 
who is a cousin of her late husband, proposed to the plaintiff that 
he should be made her Ammukhtear to realize the income from 
the Jalkar. The plaintiff at first suggested that the matter should 
be postponed till the return of Ghanashyam as her father was 
insane and unfit to advise her in the matter. The defendant, 
however, told the plaintiff that the matter did not admit of any 
delay and that there was no harm in giving him an ammuktearnama 
as she wotld thereby get rents without any trouble. The plaintiff 
being an ignorant, illiterate pardanashin woman ultimately agreed 
to the proposal The defendant thereupon brought the plaintiff 
to Dinajpur on the and Aghrahayan and took her to the house of 
a stranger, produced a document previously prepared and took 
her thumb impression thereon. The plaintiff did not receive 
any consideration for the lease. The defendant then took her 
back to her father’s village and left her at her father’s houee. The 
plaintif’s sonjnlaw Ghanashyam on his return from Gaya came 
to seo her and the plaintiff related the whole thing to him. There- 
upon he became anxious to knowthe nature of the document 
and went to the defendant and demanded to see:the document, 
The defendant, however, refused to show him the document. 
Thereafter, Ghanashyam cime to Dinajpur and took a copy of 
the document from the Registrar’s office. The plaintiff then came 
to know that the defendant in order to get the whole of her 
valuable property had practised a fraud upon her and had gota 
Darpattani lease fraudulently executed by her. The plaintiff never 
agreed to settle the Jalkar in Darpattani right with the defendant 
at an aunuil rsntal of Rs. 200 with a selami’ of Ra4a5. The 
Darpattani Patta was never read over and explained to her. The 
plaintiff had not any opportunity of consulting her well-wishers 
and near relations, She did not receive-a single pice-as Nazar 
for the Darpattani lease. The cefendant taking advantage of the 
ignorance and helpless condition of the plaintiff got fraudulently 
the Darpattani lease registered by undue influence. The recitals 
in the Patta about the plaintiff’s il-feeling with her somintlaw and 
about her being deprived of the income of her husband's pro- 
perty left by her husband were falsely made in order to secure the 
Darpattani lease of the plaintifi’s valuable property.at a nominal 
rent. The Darpattani lease, is, therefore, absolutely void and 


the plaintiff is in possession of the property as before, The plain’ 
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tiff is, therefore, entitled to get a declaration from the Court that 
the Darpattani Patta is null and void. The defence ot the defen- 
dant in substance is that the plaintiff has executed the Darrattani 
of her own free will on receipt of a Selami of 425, that the Dar- 
pattani lease was for a consideration and was not obtained by 
fraud, misrepresentation or undue influence, that asa matter of 
fact the plaintiffon the death of her husband lived for sometime 
in her husband’s house and during that time Ghanashyam gradually 
got hold of her entire property left by her husband and in 1316 
B. S. during the minority of the plaintiff got certain Kobalas of 
certain Jotes executed in favour of his son, that the plaintiff being 
unable to stay on there on account of the oppressions of Ghana- 
sbyam and her mother-in-law Indurekha left her husband’s house 
and came to live at her father’s house, that Ghanashyam never 
gave anything to the plaintiff for her maintenance. It was alleged 
by the defendant that as the plaintiff was getting no income of 
her husband’s property as she was completely dispossessed from 
her husband's estate, she of herown accord in consultation with 
her father and near relations, granted the Darpattani lease, and 
that Ghanashyam finding that the Darpattani lease would be bin- 
ding against his sons, that is the reversionery heirs, had got the 
suit instituted. The defendant also pleaded that the selami 
mentioned in the Darpattani Patta wes paid to the plaintiff before 
the Registrar and that the document was read over ond explained 
to her before execution. : 

The learned Munsif who tried the suit found that at the time 
of the lease the plaintif was not on good terms with Ghanashyam, 
and that she was really kept out of possession of the property 
left by her husband, that Bhabananda, the plaintif’s father, was 
insane, and that the document was never explained to her before 
execution, The learned Munsif alto found that the plaintiff did 
not know the difference between a Darpattani lease and an 
Ammuktewnama and that it was doubtful whether the Selami 
money which was brought before the Sub-Registrar and paid to 
her in the presence of the Sub-Registrar actually remained with 
her. The learned Munsif further held that even if the considera- 
tion had been paid it was an unfair bargain he accordingly decreed 
the suit. 

On appeal by the defendant to the lower appellate Court the 
learned Judge has found that there was no talk about an Ammuk- 
tearnama, that no influence was acquired or abused by the defen- 
dant Purna, that no confidence was reposed in or betrayed by 


, 
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bim, that the plaintiff contracted to grant the defendant a Dar: 
pattani lease and that she accordingly executed the Patta with a 
full knowledge and understanding of what she was about to do 
and that she had it registered. The learned Judge has farther 
found that she was not living in her husband’s house but was living 
with her father who was maintaining her with great difficulty and 
tbat it was natural for the plaintiff and her father to dispose of 
some property to relieve the plaintiff fror the distress to a certain 
extent to fight Ghanashyam who had usurped the whole inheri- 
tance, The learned Judge was also of opinion that though there 
was no direct evidence that the plaintif had independent and 
disinterested advice in the matter,- she had her father, brother 
and intelligent neighbours to assist her and as she was in need of 
money she was willing to part with a portion of the property to 
get some money in cash and something like an annuity. The 
learned Judge however, was not satisfied that. the bargain was fair. 
He was also of opinion that it was the duty of the defendant to 
disclose the real income of the property at the time when the 
terms of the lease were settled, In this view of the matter the 
learned Judge allowed the appeal in part and passed the following 
decree :— 

“That on the plaintiffs paying into the lower Court to the 
credit of the defendant Re. 425 within a month from date with 
interest at 6 percent perannum from the and Agrabayan, 1332, 
B. S., to the date of the payment the decree will stand good. In 
default it will be regarded as reversed and the suit dismissed. As 
both sides are to blame there will be no costs to either aide in 
any Court.” Hence the present appeal by the defendant. There 
is, however, no cross-objection by the plaintiff. 

The learned Advocate for the appellant contends that on the 
facts found by the lower appellate Court it should have dismissed 
the plaintiffs.suit. In my judgment this contention must prevail 
From what has been stated above it is clear that the allegations in 
the plaint on which the plaintiff claimed relief had béen disbelieved 
by the lower appellate Court. The effect of the finding of the lower 
appellate Court is that the plaintiff understood the transaction and 
that she had full knowledge of the nature and effect of the document 
she executed in favour of the defendant. In other words the judg- 
ment of the lower appellate Court clearly shows that the disposition 
made by the plaintiff was substantially understood and that it was 
really her mental act as the execution of the document was her 
physical act. It was contended by the learned Advocate for the 
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respondent on the authority of the decision of the Judicial Com- 
mittee in the case of Thakurain Tara Kumari v. Maharaja Chardra 
Mauleskwar Prosad Singh (1) that it was tbe duty of the defendant 
to disclose to the plaintif the real income of the property at the 
time when the Selami and the rent were settled and if knowledge 
had been kept from her by the defendant the transaction should not 
stand as equity and good conscience had always been the pillars of 
administration of justice in India. The learned Advocate for the - 
respondent drew my attention to the following passage in the above 
decision* ;—“ If knowledge had been kept from her by the creditor, 
if there was any ground for suspicion that he was over-reaching her, 
if she had no independent advice and the relations between them 
were such as to suggest that they were not on equal terms, it would 
be impossible for a Court to affirm with any certainty, that had she 
known the full truth, as she was entitled to know it, she would have 
completed the transaction. It would only be upon this hypothesis 
that the lady could be held bound by the mortgages, though not by 
the accounts, It is, no doubt, impossible to lay down any hard and 
fast rule for such cases, each must depend upon its own facta and 
the dividing line may often be difficult to draw. There is no doubt, 
their Lordships think, as to the principles to be applied. They are 
not merely deductions from the law as to undue influence which 
finds a place in section 16 of the Contract Act, as has been suggested 
by counsel for the respondent. They are founded upon the wider 
basis of equity and good conscience which have always been pillars 
of the administration of justice in India,” The facts of the case 
which was before their Lordships would go to show that the person 
who obtained the document (that is the mortgagee): from the parda- 
nashin lady was her creditor, that the accounts upon which the 
mortgage was based had not been explained to her and that various 
items were included in the mortgage for which the lady was not at 
all liable. In this case it was suggested by the plaintiff that the , 
defendant was a relation of the plaintiff and that taking advantage of 
her relationship the defendant went to the plaintiff and proposed 
to save her from the clutches of Ghanashyam and as the plaintiff 
had no good feeling towards Ghanashyam she readily accepted the 
proposal. The learned Judge however has recorded the following 
finding in this connection :—“ In 1334 B.S. or thereabout Jadab 
and his cousin, Purna, who were joint in property divided ths joint 
property. Thereafter and before Jadab’s death there were disputes 


(1) (1931) L. R. s8 I. A. 450 ; 54C. L. J. 431. 
* See 54C. L. J.at p. 435 —Rep. - 
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among them. Some time before his death Jadab removed from the 
ancestral home in Bonhara to Balahar where Indurekha’s father 
lived. Sorojini was about 26-27 years of aga at the time of the 
trial, It is her deposition tbat Purna did not look after her hus- 
band’s death. She wasa mere child when Purna and Jadab 
separated. It does not appear that there was any association 
between her and Purna and they knew one another by appearance 
before the proposal about thé disputed transaction.” From this 
finding of the learned Judge it is clear that the relationship of the 
defendant with the plaintiff was not such as to enable him to domi- 
nate the will of the plaintiff. Under such circumstances it cannot 
be said that the relation between the parties at the time of the 
transaction was such as to suggest that they were not on equal 
terms. It was, hewever, contended by’the learned Advocate for the 
respondent that in this case the plaintiff had no independent advice. 
The learned Judge has, however, negatived the plaintiff's case on 
this point. The following observations were made by their Lordships 
of the Judicial Committes inthe case of Kali Bakhsh Singh v. 
Ram Gopal Singh (t), in this connection:— The possession of 
independent advice, or the absence of it, is a fact to be taken into 
consideration and well weighed on a review of the whole circum- 
stances relevant to the issue of whether the grantor thoroughly 
comprehended, and deliberately and of her own free will carried out, 
the transiction. Ifshe did, the issue is solved and the transaction 
is upheld: butifupona review of the facts—which include the 
nature of the thing done and the training and habit of mind of the 
grantor, as well as the proximate circumstances affecting the execu- 
tion :—if the conclusion is reached that:the obtaining of independent 
‘advice would not really have made any difference in the result, then 
the deed ought to stand...ccsseressseeee Their Lordships, as already 
mentioned, have fully in view the fact that the lady was a parda- 
{ sashin lady, but the evidence as to her strength of will and business 
capacity, and the fact that the deed as granted is not in thè circum 
stances of her life in any way an unnatural disposition of part of 
her property, go far, taken together with the evidence in this case, 
to convince them that the deed was granted by her as the expres 
sion of her deliberate mind and apart from any undue influence 
exerted upon it. In short, their view is that if independent outside 
advice, which is an essentially different thing from independent out- 
side control, had been obtained, the lady would have acted'just as 
(1 (1919) L. R. qi d. A, 23; h L. R. 36 All. 81 (91); 19C. Le J. 1732 
(178—179). eo as 
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she did. Much as their Lordships support and approve of the 
protection given by law to a pardanashin lady, they cannot trans- 
mute such a legal protection into a legal disability.” In this case 
the learned Judge has found that the plaintiff's deposition shows 
that she is intelligent and it was not difficult for her to understand 
the transaction ani the nature and the effect of the transaction 
upon her interest inthe property. Further as has already been 
pointed out she had ber father, brother and intelligent neighbours 
to assist her inthe matter. There is, therefore, no force in this 
contention of the learned Advocate for the respondent. 


It was next urged that the learned Judge has found that the 
bargain was not a fair bargain and consequently on equitable grounds 
the transaction should not stand, It appears, however, that tbis 
ground was not made a specific ground of attack in the plaint, No 
specific issue was joined on this point though it appears to have 
been argued in the Courts below. Tbe learned Judge’s finding on 
this point is as follows :—‘I am however not satisfied that the 
bargain was fair. According to the collection of papers produced 
by Ghanashyam the aggregate of the rentals payable in 1332 B. S. 
by the tenants in the fishery was Rs, 624 the amount realised in 
1331 B. S. was Rs, 324 and that in 1332 B. S. was Rs. 290. Much 
reliance cannot be placed upon these papers as no tenant was cited 
to corroborate them and in his deposition Ghanashyam did not say 
anything more about them except that those papers were in his 
handwriting. But it isin defendanta deposition that according to 
the enquiry made by him the profits from the fishery amounted to 
Rs, 300 to Rs, 350 after deducting the overhead rent. Making 
allowance for the collection charges at ro per cent. the net profit 
would come up to Rs, 270 to Rs. 315 a year. A sum of Re. 425 as 
premium and an annuity of Re, a0 isa very inadequate considera- 
tion for the transfer of such a property even when the transferor is 
out of possession.” Now it appears that this property was acquired 
by the plaintif’s husband on payment of a Selami of Rs. rooo. The 
Selami paid for the Darpattani was Rs, 425. The capitalised value 
of the annuity of Re. 20 would be about Rs. 400. Consequently 
she was getting about Rs, 825 by this transaction, Further sbe was 
a Hindu widow, and the lessee evidently took some risk in taking a 
permanent lease from her, she was also out of possession. In these 
circumstasces it cannot be said that the bargain was an unconsciorm 
able batgain particularly in view of the fact that she was willing to 
sell this fishery to one Hazi Mahommad and she agreed to an offer 
of Rs, 300 as price, In fact there is no evidence or suggestion any- 
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where in this case to show that any other person was willing to offer 
more favourable terms than what the defendant did. If she really 
wanted to attack this transaction on the ground that even in the 
circumstances which then existed the transaction was nota fair 
transaction at all she ought to have made a specific came in the 
plaint and ought to have joined an issue on the point in order to 
‘enable the defendant to show that the transaction was not an unfair 
one. Whether the transaction was one that should be set ‘aside as 
inequitable would depend upon the circumstances at the time when 
it was made and not upon subsequent events; see Ganga 
Baksh v. Jagat Bakadur Singh (1) In my judgment the lower 
appellate Court was not justified in rejecting practically the whole of 
the plaintifi’s cgee as made out in the plaint and then in proceeding 
to give her some relief on equitable grounds without taking into 
consideration the risk which the defendant was taking in this 
transaction. 

It was also urged by the learned Advocate for the respondent 
that it was the duty of the respondent to disclose to the plaintiff the 
real income of the fishery at the time when the Darpattani Patta 
was executed. The law does not lay down:the statutory duty on the 
lessee, It was, however, argued that as the plaintif was a garda- 
saskin lady it was the duty of the defendant to disclose the facts to 
her, but it would appear from the deposition of the plaintiff herself 
that she was fully aware of the income of the property at the time 
she agreed to grant the Darpattani lease. Consequently it cannot 
be said that the defendant had taken any undue advantage of the 
position of the plaintiff. In these circumstances there cannot be 
any doubt that there was no fraud or misrepresentation or undue 
influence in this case. The learned Judge’s own finding would go 
to show that the defendant had succeeded in showing that the 
plaintiff was fully aware of the nature of the transaction, that she 
received the Selami for the lease and that her deposition shows that 
she had no regard for truth. The learned Judge has further 
observed :——=" Her going over to Ghanashyam’s side within a short 
time after the completion of the deed is not difficult to understand. 
Ghanasyam deposed that after his return from Gaya he paid the 
plaintiff Rs. roo and gave her some cloth, That was sufficient 
inducement to her as she bas no regard for truth and had nothing 
to lose, but had something to gain by changing sides, Ghanasyam 
wag in urgent need of propitiating the plaintiff for the Patta ques- 
tions the legality of the purchases by his sons also.” - It appears to 

(1) (1895) L. R, gal, A. 133 ; L L, R, 33 Cak. 15. 
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mè that this is really Ghanasyamr who is fighting this case in the 
name of the plaintiff In these circumstances this is not a fit case 
in which it can be said that the transaction isan unconscionable 
one, or that the defendant has obtained any undue advantage -by 
this transaction over the plaintiff. 


The result therefore, is that this appeal is allowed and the 
plaintifs suit is dismissed, 

In view ofthe facts and circumstances of the present case, 
however, the parties will bear their own costs throughout. 


Leave to appeal under clause 15 of the Letters Patent has been 
asked for in this case and is refused. 


ALT. AL P Appeal allowed. 


Before Mr Justice A. G. R, Henderson. 


NALINI KUMAR ROY (a#as) KASHI NATH ROY 
D. 
f KAMINI KUMAR ROY.* 


Lease by tuo of the propristors in a separate account in a certain talng—Sale 
by the lessee-tenant to ons of such proprietor—Other proøpristor, if entitled 
to khas possession—AH the propristors of the talug, if necessary parties. 
Where two of the proprietors in a certain separate account ina certain taluq, 

leased the land In question and the tenants sold it to one of the said proprictars 

and a sult was brought by one of the lessor proprietors to establish his title for 
joint possession as against the other : 
Held, that in such a salt al! the proprietors of the taluq were not necessary 

parties. j 


Held also. that with the sale by the tenants of the land in question to one’of 
the lessor proprietors, the relationship of landlord and tenant ceased and the 
heasor-proprictors were entitled to hold the land in khas possession. 


+ Appeal from Appellate Decree No. 1865 of 1931, against the decree of Babu 
Panna Lal Basu, Additional Subordinate Judge, rst Court, of Shylhet, dated oth 
March, 1931, affirming that of Babu Manindra Nath Gan, Munsiff, and Court, 
Habibguoj, dated the goth July, 1928, í 


Vor, LX.] wig cOuRT - E 


Appeal by Defendant No. 1, 
Suit for establishment of title and joint Khas possession. 
The material facts will appear from the judgment. 


Mr. Gopendra Nath Das for (Mr. Satindra Nath Mukherji) and 
“Mr. Siddheswar Chuckerbuity for the Appellant, 

Mr. Birendra Kumar De for the Respondent. 

C A. V. 

The judgment of the Court was as follows :— 

This appeal is by the defendant No.1. The plaintiff and this 
defendant had a share in a certain separate account in a certain 
talug. ‘They leased the land in question to gro forma defendants 
Nos. 2 to 6 who sold it to defendant No. 1 in 1328. The plaintiff 
then instituted the present suit to establish his title and to get joint 
possession with the defendant No.1 The Munsiff decreed the 
suit. There was an appeal to the District Court and the learned 
Subordinate Judge who heard the appeal dismissed it. The 
defendant No. t has, therefore, appealed to this Court. 


The chief point taken on behalf of the appellant is that the 
plaintiff cannot get any relief unless he makes all the proprietors 
of the taluq parties to the suit. On behalf of the respondent Mr. 
De has contended that this argument really confuses joint owners 
with joint landlords. I amclearly of opinion that this is correct, 
The only persons among the owners with whom there was any 
relationship of landlord and, tenant on the part of defendants 
Nos. 2 to 6 were the appellant and the respondent. The proprie- 
tors of the taluq may for their own convenience possess the joint 
land as they please. They may either cultivate themselves or 
through their servants or they may let itto tenants. . In this case 
the appellant and the respondent let it to tenants. The result of 
the sale by the defendants Nos. 2to 6 is that the tenancy has 
ceased to exist and the appellant and the respondent are now 
entitled to hold the land in Khas possession. It is perfectly true 
that any of their co-sharers may institute a suit for partition and it 
is also quite possible that as a result of such a suit this particular 
‘land would be allotted to the share of some other proprietor ; but 
until a suit for partition is instituted the co-sharers of the appellant 
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and respondent have no interest in the matter and are not necessary 


parties to the suit. 

It is also contended that the suit must fail because the plaintiff 
has failed to prove that this land was included in the separate 
account. At the request of the appellant the lower appellate Court 
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directed a local investigation in order to find out whether tbis 
land was included in the separate account. The investigation 
proved fruitless, as it was bound to do, unless there was a partition 
amongst all the proprietors of the taluq by which this land was 
allotted to this particular separate account and unless the Collector 
assented to it, the question could not arise. The real question is 
not whether this land belongs to the separate account but whether 
some of the proprietors who have an interest in that account are 
in possession of it by agreement amongst the co-sharers. The 
appellant and the respondent leased it on that footing and the 
appellant purchased it on that footing. There is, therefore, nothing 
in this objection. 

It was faintly suggested that the learned Subordinate Judge 
dealt in a rather summary manner with the appellant’s suggestion 


that the holding was transferable by custom. He failed to adduce 


any real evidence whatever of the existence of any such custom and 
it would have been a waste of the learned Subordinate Judge’s 
time if he had enlarged upon what had had been said by the learned 
Munsiff. 

The result is that the appeal fails and must be dismissed with 
costs, 


POR P ` Appeal dismissed, 


Before Mr. Justice S. N. Guha and Mr, Justice M. C. Ghose, 


PARTHASARATHI RAY 
v. 
AHINDRA NATH ROY anp OTBERS,* 
Sale, siting aside of—Fraud—Indian Limitation Act (IX of 1908), Sec. 18, 
“applicant, Uf entitled to the benefit of—Bengal Tenancy Act. (VIL of 1885), 
Section 173, clause (3), application under, tf open to appeal. 
An application by rome of the judgment-debtors under section 173 (3) of 


~ the Bengal Tenancy Act for setting aside a sale involves a question relating to 


*Appeal from Appellate „Order No. 498 of 1990 (with application), against 
the order of T. Blandford Jameson, Esg, District Judge of Midnapor, dated grd 
July, 1990, reversing that of Mt. Bijan Lal Mookerjee, Munsiff, Garbetta, dated 
the aoth of April, 1939. 
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the execution and satisfaction of the decree as between the parlies to the suit 
within the meaning of section 47 of the Code of Civil Procedure, so as to be open 
to an appeal and a second appeal. 

An applicant under section 173 (3) of the Bengal Tenancy Act is entitled 
tothe benefit of section 18 of the Limitation Act, If kept from the knowledge 
of his right to make the application py the fraud of the judgment-creditor or 
other parties to-the sale and can compute his limitation as against the person 
guilty of the fraud or accessory thereto from the time when the fraud becomes 
known to him, 

Mahendro Nath Chaturas v. Gopal Mondal (1) referred to. 

The contention whether or not an application falls within the terms of 
section 173 of the Act cannot be raised for the first time in a second 
appeal, : 

Appeal by the Auction-Purchaser. 

Application for setting aside an auction sale, 

The mate rial facts appear from the judgment. 

Messrs. Manmatha Nath Roy and Surya Kumar Aich for the 
Appellant. 

Messrs. Amarendra Nath Bose and Pulin Behari Das- for the 
Respondent. 

The judgment of the Court was as follows : 


This appeal is directed against the decision of the learned 
District Judge of Midnapur, dated the 3rd July, 1930, allowing an 
application for setting aside a sale, The decision arrived at by 
the learned District Judge was passed in an appeal from an order 
made by the Munsiff of Garbetta, on the agth April, 1929, dis- 
missing the application for setting aside a sale. The trial Court 
on the materials before it, held that the application so far it 
purported to be one under section 173 (3) of the Bengal Tenancy 
Act was barred by limitation. - According to the Munsif the appli 
cants for setting aside the sale could not be allowed to avail 
themselves of the provisions contained in section 18 of the Limi- 
tation Act, because the decree-holder was not a party to the fraud 
alleged in the application for setting aside the sale. As indicated 
above, the learned Judge in the Court of appeal below has differed 
from the decision arrived at by the trial Court. According to 
the learned District Judge, the applicants were ina position to 
avail themselves of the benefit of section 18 of the Limitation Act, 
although the decree-holder was nota party to the fraud alleged 
in the application, The application was’ accordingly held by the 
learned District Judge not to be barred by limitation, and be has 


(1) (1890) I. L. R. 17 Calo, 769. 
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accordingly, given the applicants the relief they prayed for in the 
application. The auction-purchaser has appealed to this Court, 
and there is also an application on his behalf under section 115 
of the Code of Civil Procedure, for revision ‘of the order passed 
by the learnsd ‘District Judge, on appeal. ‘It has, at the outset 
been represented to us that in view of the admitted facts of the 
case, there was no appeal to this Court allowed by law; but it 
was contended in support of the application for revision that no 
appeal lay under the law to the learned District Judge in this 
case; the decision given by the learned Judge in appeal, was 
wholly without jurisdiction and must, therefore, be set aside, and 
the decision of the trial Court dismissing the application for setting 
aside the sale restored. So far as the question whether any 
appeal lay to the learned District Judge or not, is concerned, 
we are of opinion that the question before the Court to be decided 
in the application for setting aside the sale, was a question relating 
to the execution and satisfaction of the decree, as between the 
parties to the suit, In this view of the matter the learned Dis- 
trict Judge was right in holding that section 47 of the Code of 
Civil Procedure was applicable in a case like the present and, 
therefore, an appeal as’ presented before him was maintainable 
under the law. Reference has been made to certain decisions 
of this Court to substantiate the position that section 47 was 
not applicable to a case like the one before us ; it is impossible 
however to hold that any of the decisions to which reference has 
been made goes so far as to lay down the general prpposition that 
section 47 would not be held to be applicable to the facts and 
circumstances of a case like the present. In our judgment there 
was an appeal to the learned District Judge, and the decision 
arrived at by the learned Judge is not in any way without juris 
diction. Ifthere was an appeal to the District Judge, as we hold 
there was, an appeal lay to this Court; and we propose to deal 
with the appeal preferred by the appellant. 

In support of the appeal, it has been urged in the first place 
that section 18 of the Limitation Act would have-no application 
whatsoever in a case of this description unless the decree-holder 
was a party to the fraud. Itis not possible for us to give effect 
to this contention advanced on behalf of the appellant. Upona 
proper reading of section 18 of the Limitation. Act as it stands, 
and upon the view taken by the full Bench of this Court in the 
case of Mahendra Narayan, Chaturaj v, Gopal Mondal (1), where it 


(1) (1890) L L. R. 17 Calc. 769 
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was expressly noticed in one of the judgments delivered by the 
Full Bench, that under section 18 of the Limitation Act, where 
irregularities effecting the validity of the sale have, by the fraud 
of the judgment creditor or other parties to the sale, been kept con 
cealed from the judgment-debtor he is entitled, whether the sale 
has been confirmed or not, to make, as against the person guilty 
of the fraud or faccessory thereto, such application, if any, under 
section 311 as he may be entitled to make, his time for making 
it being computed from the time when the fraud first became 
known ta him, In the case before us, there are concurrent fiind- 
ings of fact thet the auction-purchaser against whom the appli- 
cation for setting aside the sale was directed., along with some 
of the judgment-debtors was guilty of fraud. In that view of the 
case, it could not be maintained, asa point of law, that the appli- 
cants for setting aside the sale were not in a position to avail them 
selves of the provisions contained in section 18 of the Indian Limi- 
tation Act. 

The last contention urged on behalf of the appellant is that 
section 173 of the Bengal Tenancy Act, was not applicable at all 
to the facts and circumstances of the ‘case before us, and no 
relief could be granted to the applicant’ under the provisions con- 
tained in section 173 of the Bengal Tenancy Act. The point 
thus raised in secohd appeal for the first time, was not raised 
before any of the Courts below ; and we-are unable to say upon 
the materials before us that the question raised before us as to 
the non-applicability of section 173 of the Bengal Tenancy Act has 
any substance in it. 

In. the result, the appeal fails and.is dismissed. -The appli- 
cation under section 115 of the Code of Civil Procedure for 
revision of the order passed by the learned District Judge, is 
rejected. We make no order as to costs either in the appeal or 
in the application. . 


A. C G. Appeal dismissed. 
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NAGENDRA NATH BISWAS 
U. » 
KRIPANATH BHATTACHARJEE AND OTHERS. * 


Sale, absolute, by Hindu widow—Legal necessity, proef of~—Representation of 
the existence of debt at the time of Kebsla, if sufficient proof of legal 


necessity. 


A representation as to the existence of debts alleged to have been incurred 
at the time of Sradh etc made at the tims of execution of the Kobala will not 
be enough proof of legal necessity to validate an absolute sale by a Hinda 
widow to defeat the claim of reversioners. 


_ Banga Chandra Dhur Biswas v. Fagat Kishoré Acharjya Chrwedhttt (1) 
referred-to. 
Appeal by Plaintiff No. 2. 
Suit for a declaration that the sale by a Hindu widow is 
invalid. beh os 
The material facts appear from the judgment. 
Mr. Priya- Nath Dstt for the Appellant. 


Mr. Hira Lal Chakrabarty for the Respondent who appeared. 
The judgment of the Court was as follows ; = te 

This appeal is by plaintiff No.2 and is concerned with the 
validity of a sale by one Jogtara Debi, widow of Kali Nath Sarma, 
who was the owner of 16 of the property which was the subject 
matter of the suit. The Kobala was executed in favour of plain- 
tif No. 3; but she did not dispute that the purchase was really 
made by all the plaintiffs. The plaintiffs supported the sale on 
two grounds (1) that Jogtara obtained an absolute interest in the 
property by her husband’s will (2) that in any event the sale was 
for legal necessity. Both these points were decided in favour of 
the plaintiffs by the Munsiff. This decision was reversed by the 
Subordinate Judge. It is now contended that the decision of the 
learned Munsiff on both points was correct. 

On the first point the learned Subordinate Judge appears to 
have applied the correct principles. He points out that if the 


*Appeal from Appellate Decrees No. 1909 of 1931, against the decree of 
Babu Naranath Mukherjee, Subordinate Judge, 4th Additional Court, of Sylhet, 
dated the 15th January, 1931, reversing that of Babu Makhan Lal Mukherjee, 
Monaiff,"1st Coort, Habiganj, date the 1st February, 1930. 

(1) (1916) I. L. R. 44 Cale, 186; 24C. L. J. 487. 
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will conveys an absolute interest, the subsequent provisions cutting 
it down would have no effect. But he points out that there is 
no clause in this will which confers an absolute interest, This 
is undoubtedly correct and is sufficiect to dispose of this point. 

On the second point it is contended on behalf of the appellant 
that the case is covered by the principles enunciated in the case of 
Banga Chandra Dhur Biswas vy. Jagat Kishore Acharjya Chow- 
dhuri (r). The necessity fot the sale alleged is the payment of 
debts contracted in connection with the Shradh of Kali Nath and the 
probate procee lings. The learned Subordinate Judge’a judgment 
on this part of the case is not very cles. But I have no doubt 
that he intended to find that the existence of these debts bas not 
been proved. The difficulty in the way of the appellant is that 
no real attempt was made in the Court of first instance to establish 
facts, which would bring the case within the rule laid down in 
the decision referred to above. The time that elapsed between 
the execution of the Kobala and the institution of the suit was 
about a2 years. It could not be assumed that after the lapse of 
this time, it is not possible to ‘establish the existence of the debts 
by evidence. No attempt was made to show that the persons who 
might prove: this are no longer alive. Then again no attempt 
was made to establish any bonafide enquiry. On this point the 
plaintiffs themselves were certainly in a position to give evidence. 
But there was never even a suggestion that any enquiry was made. 
In fact at the trial the plaintiffs were content to rest their case on 
a proof of the actual existence of the debts, by evidence which 
hes not satisfied the learned Subordinate Judge. The result of 
his finding is that the only thing proved by the plaintiffs is that 
a representation as to the existence of the debts was made at the 


time of the execution of the Kubala. This is clearly not enough 


to defeat the claim of the reversioners. 
~  The-appeal is accordingly dismissed with costs. 

The appellant asks for leave to appeal. As the other plaintiffs 
did not even join in the appeal, this is refused. 


ED O, Appeal dismissed, 


(1) (1916) I. L. R. 44 Cale. 186; 24C. L. J. 487. 
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-> Before Mr. Justice A. G. R, Henderson. 


KHONDKAR KASEM ALI 
U. 
HRIDAY NATH MANDAL.* 
Bengal Tenancy Act (VUT of 1885), Article 3 of Schedule II, when appicable— 
Person affecting dispossession, if to be lan ilord. 


Article 3 of Sobedule II] of the Bengal Tenancy Act is applicable only to 
cases when the person alleged to have effected the dispossession is the landlord. 


Krishna Chandra Bagdi v. Satish Chandra Banerji (1) and Haran Chandra 
y Madan Mohan (2) relied on. 


Appeal by Defendant No. 1. 

Suit for recovery of possession on declaration of title. 
The material facts will appear from the judgment. 

Mr. Nausher AA for the Appellant. 


Mr. Nagendra Kumar Dutt for Respondent. . 
C. A. V. 
The judgment of the Court was as follows : 


This appeal, which is by defendant No.1, raises a question ~ 


“of limitation. The facts upon which it has to be determined are 


as follows. A certain holding belonged to one Nitai; eight annas 
‘share passsd to his son Rasik and then to Ratik’s widow Kali 
‘Dasi. Kali Dasi granted a lease to the plaintiff, who had a lease of 
the other eight annas from one Panchanon. The plaintiff sold 
his interest to Subasini, wife of Panchanon, and on the same day 
took a sublease from her. The appellant purchased the interest 
of Kali Dasi in execution of a decree and entered into possession 
of half the holding, The plaintiff instituted the present suit for 
a declaration of his titl e and recovery of possession. Among other 
defences the appellant pleaded that the suit is barred by limita- 
tion, as article 3 of Shedule III of the Bengal Tenancy Act applies. 
This contention prevailed in the first Court with. the result that 
the suit was dismissed. The plaintiff then appealed and the 
learned Subordinate Judge has held that the special rule of limi- 


*Appeal from Appellate Dec ree No. 18€8 of 1931, against the decree of Babu 
Subodh Kumar Bhattacharjee, Additional Subordinate Judge, of Jessore, Khuloa 
at Jessore, dated the 14th March, 1991, reversing that of Babu Anuku! Chandra 
Lahiri, Munsiff, rd Court, Narall, dated the ast August, 1929. 

(1) (191s) a0 C. W, N. 872. 

ta) (1920) 25 C. W. N. 102, 
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tation does not apply. Defendant No. 1-has now appealed to 
this Court and contends that the-decision of the learned Munsiff 
should be restored. 8 

Two arguments have been advanced on behalf of the appellant 
(1) that, as Subasini was not recognised by Kali Dasi, the plaintiff 
is a tenant of the appellant (2) that in any event the special rule 
of limitation applies, 

The first point has no basis in the record and was not taken 
in the lower Courte. What evidence there is suggests that the 
transfer was recognised. It has been proved that the plaintiff 
peid rent to Subasini after the transfer ; there was no suggestion 
even that he intended to do so to Kali Dasi. If the appellant 
had really wanted to make a case that the transfer was not recog- 
nised, he should have specifically raised ite It is not the sort of 
point that can be taken for the first time in second appeal. 

On the second point it was argued that so long as the person 
dispossessed is a raiyat or under-raiyat and the person effecting 
the dispossession is anybody offending in the claim of landlords, 
then the special rule will apply. This process would clearly have 
to stop somewhere ; otherwise the Secretary of State after dis- 
possessing an under-raiyat in a revenue paying estate, could always 
* plead this special rule of limitation. Mr. Nausher Ali suggested 
that the process should stop with the immediate landlord of a 
raiyat, But there is no logical reason for stopping it anywhere. 
I have no doubt that the article only applies when the person 
effecting the dispossession is the landlord of the plaintiff. This 
view is supported by the decision of Krishaa Chandra Bagdi v. 
Satish Chandra Banerji (1) and Haras Chandra y. Madan Mokan 
(2). In the present case there is no relationship of landlord 
and tenant between the appellant and the plaintiff. I therefore 
hold that the general law of limitation applies. 

“The result is that the appesi; fails and is dismissed with 
costs, 


PLR. Appeal dismissed, 


(1) (1918) 20C, W.N 87a. 
(2) (1920) as C. W. N. 10a. 
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-Before Mr. Justice Af. N, Mukerji and Mr. Justice | 
S K, Ghose. 


SUFAL CHANDRA GOLUI AND OTHERS 
D. 
SURENDRA NATH DHARA,* 


Civil Procedure Code (Act V of 1908) section 144, if exhaustioc—Restltution if 
can be ordered apart fiom the section—Iinherent right of Court under 
section 151 of the Cieil Procedure Code. 

Section 144 of the Code of Civil Procedure is not exhaustive and it does not 
cover ail cases in which It becomes the duty of the Court to order restitution. 


The power of the Court to grant restitution is not confined to cases covered 
by the provisions of section 144 of the Code of Civil Procedure but it extends to 
other cases also as the Conrt has an inherent right under section 151 of the Code 
to order restitation irrespective of the section. 


Bani Madho Singh v. Pran Singh (1) referred to. 
Application for restitution. ‘ 
The material facts will appear from the nik 


_ Messrs, Riskindra Nath Sarkar and Subodh Chandra Dutt for 
Mr, Narayan Chandra Ka+ for the Appellant (Opposite Party). 


Mr. Mokendra Kumar Ghose for the Respondent (Applicant). 
The judgment of the Court waa as follows: 


It is too late now to dispute the proposition that the provisions 
of section 144 of the Code of Civil Procedure are by no means 
exhaustive as they do not pretend to cover all cases in which it 
becomes the duty of the Court to order restitution. Ina long 
series of cases which were noticed by Mr. Justice Mookerjee in the 
case Of Beni Madho Singh v. Pran Singh (1) it hos been settled 
that the power of a Court to grant restitution is not confined to 
cases covered by the provisions of section 144 of the Code.. The 
power extends also to other cases because the Court has an inherent 
right irrespective of ‘the section to order restitution. Such inherent 
right has been recognised by section 151 of the Code. The result 
of applying the principle of the said section to a case which comes 
before the Court is that the Court has to make such order as would 
enable it to do effective and complete justice between the parties. 
It is not necessary, therefore, to support the order from which this 


* Appeal from Appellate Order No. 199 of 1923, against the order of S, N. 
Modak, Esq, Additional District Judge, of Howrah, dated the 1sth December, 
3932, reversing that of Mr. J. N, Ghosh, Munsiff, Amta, dated the gth April, 1932. 

(1) (1911) 15 C. L, J. 187. f 
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appeal has been preferred by reference ‘only to the provisions of 
section 144 of the Code. It cannot be disputed that the amount 
for which the restitution has been so ordered was paid by the oppo- 
site party as a conse juence, indirect though it may be, of an erro- 
neous decree - which the appellant had obtained against the respon- 
dent. We are of opinion, therefore; that there is no reason to inter- 
fere with the order from which this appeal has been preferred. The 
appeal accordingly is dismissed. There will be no order as to costs 
in this appeal, 

E£ D. : Appeal dismisssd, 


(1) (1911) 15 C. L. J. 1873 s 


N 


APPELLATE CRIMINAL. 
Before Mr. Justice S. N. Guha and Mr. Justice Nasim AR. 


KASIMUDDIN AND OTHERS 
v. 


KING-E MPEROR:” 


Verdict of the jury—If to be returned in any Pee ee en ee 967, sub- 
section (3), Proviso, Code of Criminal Procedure (Act V of 1893)~—Heads 
of recharge whether to be recoded, when the fresh charge in respect of the 
particular section is thé same as before—Object of the legislature—Sumaring 
up Of the evidence by the Fudge in the charge— Object of the legislature for 
‘the charge—Omissions and non-dsrections ina charge, when can justify 
setting aside of the verdict—Hvidence too weak—Omigsion of the Fudge to 
direct the jury to give the accused benefit of doubt—Efect of. 

The statute law in thla country- had not laid down any particular form in 
which the jury are to deliver their verdict. Consequently there iş no legal ber in 
the way of the jury to return thelr verdict in any way they think fit, provided 
itis complete and exhaustiveas to facte in Issue which go to make up the 
charges. ; 


Where the fresh charge to the jury in respect of a certaln section of the Penal 


* Criminal Appeal No. 733 Jof 1937; agalust the order of S. S. R. Hathlen- 
gaddi , Esq, Assistant Sers'ons Judge, Ciaajpur, dated the agth August, 1933." 
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Code is the same as the original charge. thereunder, it is not necessary for the 
Judge to record the heads of the recharge as required by the. proviso to sub- 
section (5) of section 367 of the Code of Criminal Procedure. 

That the law only requires the heads of the charge to be recorded. The 
evident object of the legislature is to have a written record of the summing up 
of the evidence and the laying down of the law by the Judge to the jury in order 
to enable the Court of appeal to decide whether the Judge has properly 
marshalled the facts under distinct and separate heads while charging the jary 
for their substantial help and guidance in arriving at the conclusiéns on the facts 
in issue. In order to justify the appellate Court to set aside the verdict of the 
jury the finding that there are certain omi-slons oc non-directions ts not enough. 
The Court of appeal must be satisfied on a perusal of the charge and the material 
evidence in the case that the omissions are so important that it may be reasonably 
sald that. thay have: seco an drronebaa verdict; 


In re. Para Thandan and Para Senna bMoonji (1) referred to. 


Where, however, the Judge thinks that the evidenos is so weak that there are 
very great doubts as to the guilt of the accused the omission to direct the fury 
to give the accused benefit of doubt may bea misdirection which may be sald 
to have prejudiced the accused.’ 


Appeal under section 418 of the Code of-Criminal Procedure. 


The material facts appear from the judgment. 

Dr, Nares Chandra Sen Gugia and Mr. Bama Prosanna Sen 
Gupta for the Appellants, 

Messrs. Khondhar and Arakindw Lakiri for the Crown. 

CG As Ye” 

The judgment of the Court was as follows: 

The three appellanta before us have been convicted by the 
Assistant Sessions Judge of Dinajpur of the offences under 
sections 366 and 147 of the Indian Penal Code onthe unanimous 
verdict of the jury and sentenced to urdergo rigorous imprisonment 
for 5 years under section 366 and 2 years under“ section 147, the 
sentences to run concurrently. 

The case for the prosecution is that on asth April, 1933 the 
appellants entered the hut of a young widow Khadija, caught hold 
of her person, dragged her out of the hut, beganto carry her away 
forcibly whereupon she began to scream, that on hearing her cries 
prosecution witnesses Nos. 2, 3, 4 and 5 came out and rescued her, 
after she’was takon about 2 Rashis from her house. The defence of 
the appellants is that they knew nothing of this occurrence, that the 
girl was married to the appellant Kasimuddin on 24th April, 1933, 
and that on 26th April, 1933, -the prosecution witnesses assaulted 
Kasimuddin and drove him away. 


(1) (1996) 4 Cr, Te oe ee 5 
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By section 418(1) of Criminal Procedure Code an appeal to this 
Court against the conviction on a trial with the aid of jury lies on a 
matter of law only. 

The first error of lawon which the appellants rely is that 
the procedure with regard to the delivery of the verdict by the jury 
is bad in law inasmuch as the jury were not justified in law in 
adding to their verdict their finding of the facts on which the 
verdict is based. This contention ia not supported either by any 
provision of law or by any precedent, The statute law in this 
country had not laid down any particular form in which the jury are 
to deliver their verdict. .Consequently there is no legal bar in the 
way of the jury toreturn their verdict inany way they think fit 
provided it is complete and exhaustive as to facts in issue which go 
to make up ‘the charges. There ig therefore no substance in this 
contention. 


The second error of law which is urged in support of the appeal 
is that the heads of the re-charge on which the jury brought in 
their verdict of guilty under section 147 of Indian Penal Code were 
not recorded by the Judge as required by the proviso to sub- 
section 5 of section 367 of the Code. It is clear however from the 
record that the fresh charge was the game as recorded in pages 4 
and 5 of the original ch arge. We are therefore unable to give effect 
to this contention. 7 ; 


The third ground urged in support of the appeal is that on 
account of defective summing up‘of the evidence in the case the 
jury have been misled and an erreneous verdict has been ian 
by them 3 


It may be pointed out here that the law only requires the heads 
of the charge to be recorded. The evident object of the legislature 
is to have a written record of the summing up of the evidence and 
the laying down.of the law by the Judge to the jury in order to 
enable the Court of appeal to decide whether the Judge has pro- 
perly marshalled the facts under distinct and separate heads while 
charging the jury. for their substantial help and guidance in arriving 


at the conclusions on the facts in issue, In order to justify the < 


appellate Court to set aside the verdict of the jury the finding that 
tbere are certain omissions or non-directions is not enough. The 
Court of appeal must be satisfied ona perusal of the charge and 
the material evijence in the case that the omissions are so importaut 
that it may : be reasonably said-that they have led. to an erroneous 
verdict, 


es 
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The learned Advocate appearing on behalf of the appellants has 
drawn our attention to the omissions of the Judge— 

(a) to charge the jury with regard to the question of the benefit 
of the doubt, 

(5) to draw the attention of the jury to the absence of any 
explanation in the prosecution evidence as regards the injuries on 
Kasimuddin and Quasimuddin, 

(c) to point out to the jury that the explanation about these 
injuries in the prosecution evidence before the Sessions Court was 
not given in the early stages of the case, 

(d) to place before the jury the terme and conditions in the 
marriage contract which make the story of abduction improbable, 
and ‘ ; 

(e) to state to the jury that the taking of the copy of the entries 
of marriage register relating to the marriage by the complainant’s 
party shortly after the registration of the marriage makes the defence 
case about marriage highly probable. 

We have examined the heads of the charge as recorded by the 
Judge in this case as well as the material portions of the evidence 
in the case bearing upon the omissions or non-directions stated 
above to satisfy ourselves whether there are really any omissions at 
all and if so whether the omissions are so important as to bave 
misled the jury to an erroneous verdict. We are however not 
satisfied that sufficient grounds have been made out for our inter- 
ference with the verdict. The Judge fully explained to the jury the 
meaning of the word “reasonable doubt ” and told the jury that the 
burden of proving the guilt of the ‘accused beyond reasonable doubt 
was entirely on the prosecution. In this connection the following 
observations of the Madras High Court in the case of Para Thandan 
and Para Senna Moonfi (1), are pertinent :— 

“Tn this case the charge to the jury taken as a whole is very full 
and fair, but itis urged that the omission of the Sessions Judge to 
instruct the jury that if they entertain reasonable doubt asto the 
guilt of any one of the accused, the jury’should give him the benefit 
of the doubt and acquit him, amounts to a misdirection in law. A 
direction in these terms is certainly a usual and most proper direc- 
tion and it ought as a matter of practice to be given in every case; 
but we are not prepared to hold that the omission to give it must in 
every case constitute a misdirection of such a character as to render 
a conviction invalid.” Whete however the Judge thinks that the 
‘evidence is so'weak that there are very gieat doubts as to the guilt 


(1) (1906) 4 Cr, L, J. 502, 
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of the accused the omission to direct” the jury to give the accused 
the benefit of doubt may be a misdirection which may be said to 


have prejudiced the accused. The Judge’s opinion ‘on the evidence 


in this case andthe summing up of the evidence and the law as 
recorded in the charge in this case do not show that the appellants 
have been in any way prejudiced. ' f ` 

As regards the non-directions relating to the explanation of the 
_ injuries on Kasimuddin and Quasimuddin, it appears that the 
evidence before the Sessions Court discloses the explanation and 
that the Judge pointed out to the jury that the prosecution witnesses 
in their statements before Mr. Rahaman did not mention any 
Lathies. The omission to place before the jury the terms and condi- 
tions of the marriage contract could not have misled the jory in 
their finding on the material issue jnasmuch as the jury disbelived 
the defence case about marriage in spite cf the oral evidence in 
support of the marriage and the registration of the marriage by the 
Kasi. : 

Lastly the non-direction with regard tó the taking of the copy of 
the entries of the marriage register kept by the marriage Registrar 
is not in our opinion such an important omission as to have led to 
an erroneous verdict on the question of marriage inasmuch asits 
bearing thereupon is very remote in view of the events that have 
happened in this case. 

The result therefore is that all the grounds urged in support of 
this appeal fail, and we are not satisfied that there are sufficient 
grounds in law to set aside the verdict of the jury. 

The sentences passed on the appellants however, appear to us to 
be severe in view of the facts and circumstances of the case. In 
our opinion the ends of justice in this case will be adequately met 
if the appellants be sentenced to one year’s rigorous imprisonment 
under section 366, and to one year’s rigorous imprisonment under 
section 147, the sentences being directed to run concurrently. 
~ We accordingly affirm the conviction of the appellants under 
,tections 366 and 147 of the Indian Penal Code but set aside the 
sentences passed on them and-in lieu thereof we sentence each of 
them to undergo rigorous imprisonment for one year under sec- 
tion 366 and for one year under section 147, the sentences to run 
soncurrently. l ok 

Subject to the modifications in the sentences as indicated above 
the appeal is dismissed, The appellants must surrender to their bail 
.and serve out the remaining terms of their imprisonment, « 

S, K. R. » Appeal dismissed. 
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PRIVY COUNCIL. . 


PRESENT ; . Lord Thankerton, Lord Salvesen and Sir 
John Wallis. 


BABU alias GOVINDOSS KRISHNADOSS, 
: ian . Ù 
THE OFFICIAL ASSIGNEE OF MADRAS AND OTHERS. 


[On APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT Mapras. | 


dndian Contract Act (IX of 1872), sections 247, 253, 262, 263—Surviving partner 
in fiduciary relation towards representative ef deceased pariner—Right of 
surviving pariner t) deal with and dispose ‘of the partnership assets for 
purposes of realisation and winding up—Miner partner's admission to 
benefits of partnership—Hindu Law—Re-unien—Onus probandi, 


There being no material difference between sections 253, 262 and 263 of the 
Indian Contract Act,* 1872, and the corresponding provisions of sections 24, 99 
and 38 of the English Partnership Act, 1890, the principles laid down in the 
decisions of the English Courts are equally applicable in considering an Identical 
question arising under the Indian Act. 


Held, on a construction of sections 353, 262 acd 26% Indian Contract Act, 
that the right of the representatives of a deceased partner is one of property and 
does not rest merely on confract, and the surviving partners, who have the right 
and duty to realize the partnership property, hold a fiduciary relationship towards 
the deceased partner's representaltves as regards his interest in the partnership 
Property. 

The representatives of a deceared partner may be mid to havea general llen 
upon the surplus assets of the partnership in rospect of the deceased partner’s 
interest In the partnership on taking the partnership accoant, but that’ lien dees 
not attach to any individual asset of the partnership property so as to affect or 
Interfere with the surviving partner’s right to deal with and-dispose of any such 
asset for the purpose of. realization and to give a good title to persons dealing in 
good faith with him in respect of such property. The surviving partner’s right of 
dealing with and disposing of the partnership esects being, however, limited to 
the purposes òf reallxation, the good faith required of pesons dealing with him 
must be good faith that the transaction (whether a sale or mortgage) ts-incldent 
to, and for the purpose of, the winding np of the partnership business, (as, for 
instance, for paylng or securing the partnership debis). 


Held, accordingly, that on the dissolution of a partnership by the death of one 
of the partners, [section 253, clause (10)} the representative of the deceased 
* Note :—The provisions of the Indian Contract Actrelating to partnership 


eS aa a aa ada AR 
of 1932.—K, J R.- n 


- 


Vor. LX.] f PRIVY COUNCIL 


partner is entitled to call the surviving partner to account for the deceased 
partner’s share as it stood at hia death and to have his claim satisfied out of the 
assols of the dissolved partnership free from debts, secured or unsecured, incurred 
by the surviving partner, except in ao far as these were incurred for the purposes 
of winding up, or so far as the creditors Jena fide and reasonably believed that 
thoy ware so incurred. 


Hugh Stevenson & Sons Lid. v Aiiongrch (1) and Jn-Re Bourne (2), 
relied on. ; 


iN 


Langmead’s Trusts (3), distinguished. 


In order to render a minor partoer’s share in ihe assets of the firm liable for 
the firm's debts under section 247 of the Contract Act, it must be established that 
the minor was “admitted to the benefits of partnership’? {n terms of that 
section. i 

After a completo partition between members of a joint Hindu family, the 
burden of proving that there was a subsequent re-union rests upon the party 
relying on such re-union., - 


Held, on the evidence, that the burden had not been discharged in the preseat 
CABO. R 

Consolidated Appeals Nos, 101/106 of -1932- from a judgment 
dated the rst April, 1931 of the High Court, Madras, which reversed 
the decrees of Mr. Justice Venkatasba_Rao in abe exercise of the 
High Court’s Original Civil Jurisdiction. 

The principal question for determination on the i was, 
whether persons who duna fide purchased from a continuing partner 
ofa dissolved partnership specific property belonging to the firm 
acquired a good title to such property. 


DeGruyther, K. C. and S. Hya for the Appellants The trial 
Judge was right in holding that there was no re-union: between any 
members of the family after the separation : Referred to Balgoux v. 


Rukhmatai (4); Balkishen v, Ram Narain (5); Palani v. Muthu- 
vexkatachala (6). 

A continuing partner stands-in a fiduciary relationship in respect 
ofthe out-going partners share in tha property: Hess Stevenson 
& Sons Lid. v, Abiongesellschaft (1). 


The appellant plaintiff, as the representative of a deceased 
partner, had a lien on [the surplus sssets: Lindley on Partnership, 
gth Ed., P 438; Pollock and MuHa’s Contract Act, and Ed;, P. 653. 

The surviving partner's authority to deal with the: assets continues 

(1) [r918] A. C.*299. : (a) [1906] 2 Ch, 427. 
(3) (1855) 90 Beav. 20. (4) (1993) LaL. R. go Cale, zag P, C. 


(5) (1903) I. L. R. 30 Cake. 738. 
(6) (1924) I. L. R. 48 Mad. a54; L. R. 52 L A. 83: 
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only so far as may Le necessiry to wind up the partnership affairs ; 
Section 98, English Partusrship Ad, 1890 ; In Re Bourne (1). 

As regards the application of tection 247 of the Contract Act by 
the Appellate Court, refers to Sanyasi Charan Mandal’s case (2). 


Dunne, K. C., Strangman and Vere Mocket for the Respondents : 
The representatives of a deceased partner have no right to follow 
the partnership property as against a purchaser from the surviving | 
pirtner though with notice: Re Langmeao’s Trusts (3). “The 
representative of n deceised partner has no specific interest in, or 
claim upon any particular part of the partnership estate. The 
whole property therein accrues to the surviving psriner, and he is 
the owner thereof both at Law and in Equity”, per Lord Westbury in 
Knox v. Gye (4). 

The surviving partner is not the trustee of a deceased partner’s 
representative: Rodrigues v. Steyer (5). 


There is no foundation for the “ partner’s lien” claimed by 
the appellant: Jn Ke Bowrne (1), at P. 434, per Fletcher 
Moulton, L, J. 


Narasimhan and Chunna Durai for the other Respondents, 
Their Loriships’ judgment wes delivered by 


Lord Thankerton :—Thess are six consolidated appeals from 
six decrees all dated the 1st April, 1931, made by the High Court 
of Judicature at Madras in its civil appellate jurisdiction, which 
reversed six decrees of differént dates made by the same Court in 
its ordinary original civil jurisdiction. As will be seen later, a 
decision in the leading appeal (No. 101 of 1932) will, “in effect, 
apply equally in the remaining appeals. 

Babu afas Govindoss Krishnadoss, who is appellant in all the 
appeals, was plaintiff in the principal suit (C. S. No. 622 of 1923), 
which was filed through bis next friend Laldoss, his uncle, on 
account of his then minority, on the goth August, 1923, and is the 
subject of the leading appeal. The appellant’s father, Krishnadosa, 
died on the 13th August, 1908, and the main question is whether 
his father’s interest in the business carried on under the name of 
Muralidoss Ramdosa & Co. was that of a partner or of a member of 


(1) [1906] 2 Ch. 427. 

(2) (1921-22) I. L. R, 49 Cale. 560 ; 35 C. L. J. 498, 
(3) (1855) 20 Beav. 20. 

{4) (1871-2) 5 L. R. H. L. 656 (675). 

(5) [1919] A. C. 59 (89). 
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an undivided Hindu family. If the latter be the correct view, 
the appeals admittedly fail; if the business was a partnership, a 
question arises whether the interest of thé appellant’s father is 
affected by debts, secured and unsecured, contracted by the firm 
some years after the date of his father’s death, and, if so, to what 
extent ? 


The trial Court held that the firm atthe time of the death 
of the appellant’s father was an ordinary partnership and that 
the debts subsequently contracted by the firm did not affect 
his interest in the firm. On appeal tbe High Court held that the 
firm was a joint Hindu family firm; they further held that, even 
if it was a partnership firm, the interest of the appellant’s father in 
the firm was liable for the debts subsequently contracted. 


. The following pedigree shows the relationship of the appellant 
in the family in question and the parties to the principal suit, so far 
as they are members‘of the fimily :— 


53 


PC. 


~1934, 

Someta 
Babu alias Govin- 
doss Krishnadoss 


v. 
The Official Assignees 
~ of Madras. 


coe 
Lord Thankerton. 


[Ver LX, 


THE CALCUTTA LAW JOURNAL. 


54 


pud 
*(¥161 yanBny 416 *g) ‘(Lo61 Jaquieaon 418I 'A) 
yuspùojap pl BSOPUIAOL) SHIP 
OPTRA nq 
. | | 
f wg surf W juspugjep Tr "SSOP ‘W 
d Net Armus ptr parq) TequBaery “WY eqpey W nowNn 
1681 Jequiaaon iz ‘g) — (Sggt mdy q9 'g) (go6r Sny pEr porq) „Io 
yuBpu9jəp puz jaepuojap ISI (rea sw n91 'a) WBN wyo 
TP A AR a o reqmng 
| | 
Sq ssof 10 
(gt61 Arenusf pod) Teqnsse{ Io 
(oarty) (1161 "q) eee ‘d) TeqnMM Ty 'W TequposBy “WW 
(stgr a) “(69gr 'g 9981 'g) (6061 deg 4197 poi) (4061 dy yz perq) ` 
ssopedereqqns ssoparasyZeg ssopunxnmereg ssOPUUPIBAor) seoplTam PL 
SSES bree ee: eee ene A wena 





| 
DPV 10 requpuTy yy 


(6Lg1 13q0100 444r perc) 
SSOANVHSNVAT) SSOANVY 


Von, LX] PRIVY COUNCIL, 


The following facts may be taken as beyond controversy in 
the appeal. The appellant’s ancestor, Ramdoss Ghanshamdoss, 
came.to Madras and carried on a business in cloth, money-lending 
and yarn, and acquired landed properties, houses and gold and 
silver. - He died in 1879, leaving five sons, of whom two— 
Murali and.Govardan—were then major. These two sons carried 
on the business as the managers of a joint Hindu family business 
until 1890, by which time their younger brothers Balamukun and 
Bhagwan had become major, while Subbaraya was still minor. 
In 1890, as tho- result of a demand by Balamukun and Bhagwan 
and their mother, Kamalabai Amma, as guardian- of Subbaraya, 
and submissions by the parties, a panchayat award, dated the 27th 
September, 1890, was made, under which admittedly a partition 
was effected of the shares of the three’ younger brothers, and the 
family business was allotted to the shares of the two elder brothers, 


Murali and Govardan, the younger brothers ceasing to have any 


interest therein. 

The principal matter of controversy is whether this award 
+ loft Murali and Govardan as undivided co-parceners or as partners 
in the business, and, if they were partners, whether there was a 
subsequent re-union between them. But, without prejudice to 
thesé questions, it is the fact that they carried on the business 
until 1906 when their respective sons, Krishna and Gokul, were 
. assumed into active management, and thereafter it was carried 
on.by them and the survivors until about rgtg, or later when the 
business began to get into» difficulties and, ultimately, on the 
a8th November, 1924, Gokul and Dwarka -were adjudicated 
insolvents. Throughout the whole period from 1879 to this date 
the business was carried on under the style of Muralidoss Ramdoss 
& Co., ~ 2 


- In tbe opinion of their Lordships, the” first question to be 
determined. is- #ifether: the award of 1890 effected a partition 
between the shares of. Murali. and Govardan, and that depends 
‘on the construction of the award, in. regard to. which the sub- 
wequent actings of the parties are not relevant. Their -Lordships 
agree with the view of this matter’ taken by the Trial Judge 
and they.are unable to agree with the view expressed by Ramesam 
J.. in which Stone J. concurred. ‘The award itself appears to 
- contain à narrative of every material ‘surrounding citcumstance, 
and it divides the properties intd five shares, equal in.valu’ but 
varying in character, abd- has. appended to it receipts for‘ the 
shares. Their Lordships are clearly of opinion that the award 
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effected a complete partition between each of the five brothers, 
and they agree with the reasons given by the learned Trial Judge. 
It follows that Murali and Govardan were left by the award as 
partners in the business,- the interest of each partner being one- 
half, and the burden of proving that there was a subsequent re- 
union rests upon the respondents. It may be observed that 
there is nothing unusual in this particular burden of proof; it 
means that the evidence of the, change from partnership to 
co-parcenary must be sufficient to satisfy the Court that in fact 
it took place. . It may further’ be observed that. the circumstances 
of tbe partition may themselyes ease the burden of proof in the 
sense that they provide a setting not unfayourable to re-union 
between certain of the parties to the partition. The present case 
appears to provide an illustration of this, for the narrative in 
the award makes clear that the demand for separation came from 
the three younger brothers, who stated that they would have no 
concern at all with the profit and loss of the business thereafter, 
and, while in law the award effected a separation of the interests 
of Murali and Govardan in the -business, it would be natural 
enough for them to carry it an in fact asa co-parcenary business. 
If, on the other hand, it had appeared that the partition had 
originated, at least partly, in the desire of these two brothers to 
separate, the burden of proof of the change would have been a 
heavier one. 


Bearing in mind that the respondents require to establish 
by the evidence that a re-union had’ taken place prior to the death 
of Krishna on' the 13th August, 1908, the documentary evidence 
between the date of the award of ‘1890 and the death of Krishna 
may .be first considered. In the first place, there is a series of 
formal documents, such as plaints, sale-ceeds and mortgages, 
beginning in 1893 and ending with a mortgage deed: of the 2cth 
December, 1907, which, with the exception of a mortgage deed 
of the 4th November, 1907, do rot afford any positive evidencd 
in favour of the respondents, but, on the contrary, most of thesé 
documents afford positive evidence bf cc-partnership. - But there 
are two outstanding documents in this period, the first of which 
consists of public. notices by handbills and by advertisement in 


. the “Madras Mail” and the “Fort St. George Gazette,” on the 2zoth 


to 23rd October, -1906, which informed the public that Krishna - 
and Gokul had been admitted by Murali and Govardan as “part- 


. ners in our company” from the roth October, 1906, and that the 


. name of the firm would stil be Muralidoss Ramdoss and Company. 
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The other document is a letter addressed by Murali to Krishna PIG 
and Gokul on the 13th February, 1907, in the following terms :— 1934. 
“My brother Govardandoss is very ill and unable to attend to Bab ae 
u alias Govin- 

business ; I am now in a poor state of health and I am advised doss eases 
to take rik Iam desirous of handing over the management of The Ofcial al Assignee 
our business to you. You will therefore hereafter conduct the 
business of the firm of Muralidoss Ramdoss and Company and Zord ee 
under the same name. I will if necessary give you any advice you EZ 
may want till our partnership is dissolved by a proper deed. I will 
not object to buying and selling goods.” The letter is stamped j 
with an eight annas stamp. The reference to the dissolution of 
their partnership bya proper deed, in their Lordship} opinion, 
is inconsistent with anything but partnership. The writer of 
the letter died less than ten weeks later. The subsequent 
mortgage deed of the 4th November, 1907, will be referred to 
later. 

The remaining documentary evidence consists of a series of 
account books teginning in 1893, and, with intervals, coming down 
to about r909. The various accounts and the entries have been 
fully reviewed inthe judgments of both the Courts below, and 
counsel for the respondents submitted an elaborate and able 
argument on them, but their Lordships are unable to draw any 
conclusive inferences from them, as they are not kept on any 
distinct system clearly based on either co-parcenary or partner- 
ship. 

On the death of Kuishna, be was survived by the appellant, 
then less thana year old, and by Govardan and his sons Gokul 
and Dwarka, the latter being still minor. These four would then 
have constituted the joint family alleged by the respondents. 
There seems to be little doubt -that Govardan, who died in 
September, 1909, was not ina condition fit for active business, 
and that Gokul really controlled the business from this time 
onwards, though Dwarka may have been associated with him in 
it after he became major in the end of 1go9. After the death of 
Govardan the business appears to bave been consistently described 
in formal deeds and plaints as a co-parcenary business, which is 
in striking contrast to the description in similar documents prior 
to the death of Krishna, with the exception of the one mortgage 
deed of the 4th November, 1907, which describes the business as 
that of a joint Hindu trading family. It appears clearly that the 
learned Judges of the Appellate Court mainly based their finding of 
a previous re-union on this particular deed, but, in their Lordships’ 
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P.C ‘opinion, such an isolated inslance is quite an insufficient support 


—— 


1934. ‘for such a conclusion, unless it were made clear that Krishna 
“Baba alia Govin. Was an active party to it. The deed itself refers to a previous 
doss Krishnadoes mortgage deed of the sth January; 1907, and wrongly narrates 
‘The Offidlal-Amigaee “that the paties had bean described in the earlier deed as 
-of Madras. = “members of a joint Hindu trading family merchants carrying 
Lord Thankertón, ‘on business in co-partnership,” whereas the actual description 
—— ‘was only “merchants carrying on business in co-partnership.” 
It is proved that by the 4th November, 1907, Krishna was already 
afflicted by the wasting disease from which he died nine months 
later, and, though he may have been mentally unaffected, it is 
quite probable that he was not involved in the revisal of. this 
‘particular deed. It may be further noticed that there is a sub- 
sequent mortgage deed of the 2oth December, 1907, in which 
Govardan, Krishna and Gokul are described as the only surviving 
partners of the firm, and that, after Krishna’s death, there is a 
‘series of plaints, in which the business was described as a partner- 
ship, and which were all amended a month after Govardan’s 
death so as to assert that it was a co-parcenary. If suspicion were 
a legitimate source of evidence, there id as much room for its 
‘consideration in these contemporaneous circumstances, as in the 
‘other circumstances to which the learned Judges in the Courts 
below appear to have attached some importance. Their Lord- 
ship? desire to observe that, in their opinion, such circumstances 
as the basis on which the appellant’s plaint was originally framed, 
cor the absence of Gokul and ‘Laldoss from the witness box, or the 
absence of the accounts from 1890 to 1893, there being no evidence 
of their being wilfully withheld, are insufficient to overcome the 
positive evidence afforded by the documents or to prove sufficiently 
any re-union prior to the death of Krishna, 
Their Lordships are of opinion that the respondents have 
failed to prove any such re-union, and that accordingly, at the 
‘lime of Krishna’s death, the businsss was a co-partnery, in which 
Krishna, Govardan and Gokul were partners, The appellant 
claims that Krishna then held “a half share, Govardan and Gokul 
being each entitled to a one-fourth share. The respondents con- 
tended that, the presumption being for equality, Krishna was 
only entitled toa one-third share. Their Lordships are of opinion 
that the appellanv’s view is the correct one. At the death of 
Murali in the previous year,. Krishna became entitled to his share, 
and, in their Lordships’ opinion, the proper inférence is that the 
surviving partners -agreed that this share should be left in the 
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business, thus giving Krishna a one-half interest in it. It follows 
that the appellant is entitled to call the surviving partner, Gokul, 
who algo represents Govardan, the other partner who survived 
Krishna, to account for Krishna’s one-half share as it stood at the 
lntter’s death. i ; 

In the present suit the appellant seeka to recover a one-half 
share of infer alia certain immovable properties which were 
owned by the partnership prior to Krishna’s death. Certain of 
the respondents are secured creditors. of Gokul, who hold one or 
more -of these properties as part of their security. The other 
respondents are the Official Assignee of Gokul’s estate and certain 
unsecured creditors of Gokul The main question is whether 
the appellant is entitled to have his claim satisfied out of the 
assets of the dissolved partnership, including the immovable 
properties in suit in preference to the claims of any creditors, 
secured or unsecured, in respect of debts incurred by the firm 
long subsequent to the dissolution of the partnership by the 
death of his father Krishna, or whether his claim is merely that 
of a creditor on the insolvent estate of the firm. If the latter be 
held to be the correct view, the respondents further contended 
. that the appellant’s claim fell to be, postponed to the claims of 
the other creditors by virtue of section 262 of the Indian Contract 
Act. 


There being no contract of partnership, the provisions of the 
Indian Contract ‘Act, 1872, apply to this case without qualification, 
and the partnership was therefore dissolved by the death of 
Krishna (section 253, sub-section ro). Provision is made for the 
winding up of the business so dissolved by section 263, which 
provides as follows :—‘After a dissolution of partnership the 
rights and obligations of the partners continue in all things neces- 
sary for winding up the business of the partnership.” In substance 
this is identical with section 38 of the English Partnership Act 
of 1890. Asregards the partnersbip property and its application, 
the following-provisions of the Indian Act are material, viz. :~_ 

“253e(1) All partners are joint owners of all property originally 
brought into the partnership stock or bought with the money 
belonging to the partnership or acquired for purposes of the part- 
cership business, All such property is called partnership property. 
The share of each partner in the partnership property i3 the value 
of his original contribution increased or diminished by his share of 
profit or loss. ' 

(2) All partners are entitled to share equally in the profits of the 
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partnership business, and must contribute equally towards the losses 
sustained by the partnership. = 

a62, “Where there are joint debts due from the partnership and 
also separate debts due from any partner, the partnership property 
must be applied in the first instance in payment of the debts of 
the firm, and, if there is any surplus, then the share of each 
partner must be applied in payment of his separate debts, and the 
surplus (if any) in payment of his separate debts or paid to him. 
The separate property of any. partner must be applied first in the 
payment of his separate debts, and the surplus (if any) in the pay- 
ment of the debts of the firm. ” 


These provisions dre among the rights and obligations which are 
continued after dissolution for the purposes of winZing up by 
section 263, and, in their Lordships’ opinion, there is no material 
difference between them and the provisions of sections 24 and 39 
of the English Act, except that section 262 of the Indian Act is in 
more absolute terms than section 39 of the English Act. 


The English authorities are fully and carefully- reviewed by 
the learned Trial Judge, and, in their Lordships’ opinion, the 
principle laid down in them is equally applicable to the present - 
case. 


It is clear on these authorities that the right of the representa- 
tives of the deceased partner is one of property and does not 
rest merely on contract, and that the surviving partnera, who 
have the right and duty to realise the partnership property, hold 
a fiduciary relationship towards the deceased partner’s representa- 
tives aa regards his interest in the partnership property, though 
the latter have no such right in any individual asset of the partner- 
ship property as will entitle them to interfere with the surviving 
partners’ right to deal with and dispose of any such asset, for the 
purpose of realisation, But it must be particularly noted that the 
surviving partners’ right of dealing with and disposing of such asset 
is limited to the purposes of realisation. The most recent case on 
the nature of the relationship is Hugh Stevenson & Sons Ltd. v. 
Abtiengesslischaft fur Cartonnagen-Industri¢e (1). It follows that the 
appellant is entitled. to an accounting for the assets of the partner- 
ship property free from debts, secured or unsecured, incurred by 
the surviving partners or partner, except in so faras these were 
incurred for the purpose of winding up, or so far as the creditors 
bona fide and reasonably believed that they were so incurred. The 


(1) [1918] A. C. 299. 
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case of Zangmsad’s Trusts (1), is not inconsistent with this principle, 
for in that case the retiring partner had already received sn amount 
representing his share of the partnership assets, and the only right 
left to him was a contractual right to have the debts of the dissolved 
firm paid out of the assets of the firm by his late partner, to whom 
he had assigned his interest in them. Though the creditor had 
notice of this arrangement it was held, in view of the lapse of six 
years, that he was entitled to assume that the firm’s debts had been 
already discharged. The case does not bear on the right ofa 
deceised partners representative to have an account for such 
partner’s share. í 


Both the Courts below have rightly regarded the case of Bourne 
v. Bourne (2), as illustrating the application of the principle in 
circumstances most analogous to those affecting the secured credi- 
tora in the present case, and their Lordships agree with the view of 
that decision taken by the Trial Judge, but they are unable to 
accept'the view expressed by the High Court. The principle is 
thus expressed in. Bowsne’s case (2) by Romer L. Ji :— 

“When a partner dies and the partnership comes to an end, it is 
not only the right, but the duty, of the surviving partner to realise 
the assets for the purpose of winding up the partnership affairs, 
including the payment of the partnership debts. It is true ina 
general sense the executora or administrators of the deceased 
partner may be gaid to havea lien upon the partnership assets in 
respect of his interest in the partnership on taking the partnership 
account, but that lien is not one which affects each particular piece 
of property belonging to the partnership so as to affect that property 
in the hands of any person dealing with the surviving partner in 
good faith. It is really what one may call a general, lien upon the 
surplus assets, and does not affect each particular property so as to 
interfere with the right of the surviving partner to deal with the 
separate properties belonging to the partnersbip for the purpose of 
realisation ani to give a good title to persons dealing in good faith 
with him in respect of those properties. The power of the surviving 
partner of course extends to a sale, and it also extends to giving a 
mortgage On any particular partof the property belonging to the 
partnership to secure in good faith one of the partnership debts, 7 

That statement, in their Lordshipe’ opinion, rightly makes clear 
that the good feith must be good faith that the transaction is inci- 
dent’ to, and for the purpose of, the winding up of the partnership 

(1) (1888) 20 Beav. 90; 7 DeG. M. & G. 353. 
- (a) [1906] a Ch. 427. ' 
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business, and their Lordships are unable to agree with the wider 
meaning attributed to it by the High Court, In that case the bank 
was held entitled to retain the security for their accou nt, which had 
been given to them by the surviving partner, on the ground that 
they were entitled to consider the debt as a partnership debt, It 
was the continuation of a partnership account still under the 
partnership name. Romer L. J., saya:— i 

“ When you find an account of that kind continued—and here 
itis only continued for something like nine months before the 
charge is given—the bankers, it appears to me, are entitled, in the 
absence of evidence showing the contrary, to assume and to be 
credited’ with the belief that the surviving partner is continuing it 
for the purpose of realisation, and that sums paid into that account 
and sums drawn out of that account in the name of the partnership 
are paid in and drawn out for the purpose of the part nership,” 

In the present case, as pointed out by the Trial Judge, the 
earliest debt, in respect of which apy of the respondents hold the 
properties in security, was not incurred before 191ç—-tleven years 
after the dissolution of the firm—and the earliest of these securities 
was given in November, 1921. Further, these respondents admit- 
tedly dealt with Gokul as the manager of a joint Hindu family 
trading business. Itis not possible for any of them, in that view, 
to suggest that they thought, and had reason to think, that Gokul 
was,incurring the debt and giving the security as the surviving 
partner of aco-partnery engaged in winding up the business of a 
firm which had been dissolved in 1908. It follows that the appel- 
lant is entitled to have the properties in suit brought into account, 
free of incumbrances created subsequent to the dissolution of the 
partnership, along with the other assets of the firm, In this view, 
the respondents’ contention under section 262 of the Contract Act 
does not arise. 


Reference should be made to an alternative ground on which 
the High Court were prepared to base their decision against the 
appellant, viz., that the Court was entitled, in the state of the 
evidence, to infer that, after the death of Krishna, the appellant, . 
though o minor, was admitted to the benefits of the partnership 
in terms of section 247 of the Indian Contract Act. Ramesam 
J. states: “We must therefore infer in the absence of any 
meniber of the family giving us information on the point that the 
mother agreed and therefore the other partners admitte] him to 
the benefits ofthe partnership at any rate.” The respondents’ 
counsel was not prepared to support this ground. In their Lord- 
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ships’ opinion, no such inference could legitimately be made from 
the absence of the appellant’s mother from the witness box. Such 
an act of admission to partnership must be proved, but, in the 
present crse, the possibility of such an act of admission appears 
to be completely negatived by the evidence as to the joint family 


basis on which the business was carried on subsequent to the death 
of Krishna. 


On the whole matter their Lordships agree with the con- 
clusions of Vencatasubba Rao, J. the ‘Trial Judge, and they 
will humbly advise His Majesty that the six decrees of the 
High Court, dated the ret April, 1931, should be set aside, and 
that the six decrees of the High Court in its ordinary original 
‘civil jurisdiction which were thereby set aside should be restored. 
The appellant is entitled to his costs in these appeals, and also his 
costs of the appeals before the High conn in its on appellate 
. jurisdiction. 


Barrow, Rodgers and Nevill: Solicitors for the Appellant. 
Sanderson Lee & Co., H. S. L. Polak & Co., Douglas Grant 
& Dold: Solicitors for the Respondents. 
K. J. Re i Appeals allowed. 


PRESENT : Lord Tomlin, Lord Russell of Killowen; Lord 
Macmillan, Sir Lancelot Sanderson and Sir Shadi Lal. ` 
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Indian Income Tax Act, (XI of 1922), sec. 24—Debt due from a limited 
company, while still a going concern, whether could be treated as a bad debt 
—Question of fact. 


For purposes of income tax, a debt duo from a limited company may be 
treated as irrecoverable and a bid debt (and consequently a business loss to 
the assessee-creditor under section a4 of the Indian Income Tax Act, 1942) even 
in cases where the debtor a is not actually ‘wouad up or has not ceased to 
be a going concern. ‘ à 
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Whether a debt is wholly or partly and to what extent bid or Irrecoverablé 
is in every case (and whether the debtor is an Individual ora joint stock com- 
pany) a question of fact to bs decided upon a consideration of “the relevant 
facts of that case. 


Judgment of the High Court, Bombay (I L. R. 56 Bom. 457; 34 Bom. L. 
R. 1235) reversed. 

Appeal No. 35 of 1933 from a judgment of the High Court, 
Bombay, dated the 7th March, 1932, delivered on a Reference 
made by the Commissioner of Income Tax under section 65, 
sub-section (3) of the Income Tax Act, 1922. 


The qtestion for determination on the appeal was, whether 
the High Court were right in holding that in order to consti- 
tute moneys due by a joint stock company engaged in business a 
bad debt or a business loss to the creditor it was necessary that 
the company should have ceased to be a going concern. 


Wilfrid Greens, K. C and R, Hills tor the Appellant. 
Dunne, K, C. and Wallach for the Respondent. , 


During the arguments reference was made to The Commissioner 
of Income Tax, Central Provinces and Berar v. Chitnavis, (1). 


Their Lordships’ judgment was delivered by 


Lord Russell of Killowen: The point raised by this appeal 
is short and free from complication. The exact facts are in some 
repects a little difficult to ascertain, but for present a they 
may be accurately stated thus :— 


The appellant is a member of a firm who acted as agents 
for a limited company, which carried on the business of a cotton 

The appellant was assessed to income tax under the Indian 
Income-tax Act 1922 for the year 1929-30 on the basis of his 
income for the preceding year 1928-1929. In that preceding 
year the firm had, under guarantees given by them, been compelled 
to pay and bad paid to the lenders large sums which had been 
advanced to the limited company, and which the limited company 
had failed to repay. Asa result the limited company became 
immediately indebted to the firm in a large sum, the share of the 
appellant therein being the sum of Rs. 1, 73, 5co. It was Alleged 
by the appellant that this indebtedness was irrecoverable from the 
limited company, and he claimed to have the said sum of 
Ra. 1, 73, 500 allowed to him as a deduction in arriving at his 
assessment to income tax. 


(1) (1992) L. R, s9 I. A. 290 ; 55 C. L. J. 575 
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It does not seem to have been disputed in India, and it was 
not disputed before their Lordships’ Board, that if this debt of 
the limited company was in fact irrecoverable, or in other words 
was a bad debt, the appellant would be entitled to the deduction 
which he claimed. 

Those being the facts, the dispute which has arisen and which 
has now come before their Lordships, on appealto His Majesty 
in Council, is whether the debt, being a debt due from a limited 
company, can in law be treated as a bad debt so long as the limited 
company is not actually wound up or has not ceased to bea 
going concern. 

The Assistant Commissioner, by his order of the 15th January 
1930, stated that “so long as the mill is working it is impossible to 
say that the money advanced by assessee therein can be regarded 
as bad debts,” and he disallowed the claim for deduction, With 
thia decision the Commissioner declined to interfere. From docu- 
ments in the subsequent proceedings it appears that the Commis 
sioner acted upon the view that the Assistant Commissioners 
decision was based, not on a matter of law, but purely on a finding 
of fact on the evidence before him. In this their Lordships think 
that the Commissioner was mistaken and indeed the later history 
makes this clear. 

By an order of the High Court of Bombay dated the 3oth 
January, 1931, and made under section 66 of the Indian Income-tax 
Act, 1922, the Commissioner was compelled, somewhat reluctantly, 
to state a case upon the question of law which had arisen and to 
refer it to the High Court. 

The question which the Commissioner was directed to raise by 
the case stated was :— 

“Whether it is necessary to constitute moneys due by a joint 
stock company, a bad debt or a business loss to the creditor that 
the company should be actually wound up or have ceased to be a 
going concern.” 

In the case as stated the Commissioner expanded this question 
and added another question dealing with the specific sum in dis 
pute : butthe High Courts answer to the reference ignored the 
Commissioner’s additions. The order of the High Court (dated 
the 7th March, 1932), was in the following terms -— 

“For the reasons stated in the accompanying judgment, the 
Court answers the Reference by saying that to constitute moneys 
due by a joint stock company engaged in business a bad debt ora 
business loss to the creditor, it is necessary that the company should 
bave ceased to be a going concern. 
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“The assessee should pay the costs on the original side scale to 
be taxed by the taxing master, original side.” 

The learned Chief Justice confined his judgment to com 
panies which were carrying on business, and held (1) that so long 
as the company was on the register and so long as it was carrying 
on business as a going concern, it is impossible to say that any 
debt which it,owes is necessarily irrecoverable ; (2) that the income 
tax officer was entitled to decline to go into evidence as to the value 
of the assets or extent of the liabilities of the company and (3) that 
to constitute moneys due by & company a bad debt or a business 
loss to the creditor itis necessary that the company should have 
ceased to be a going concern. 

Their Lordships know of no principle or authority upon which 
these views of the learned Chief Justice can be supported. 
Whether a debt is wholly or partly and to what extent bad or 
irrecoverable isin every case (and whetber the debtor is a human 
being or a joint stock company or other entity) a question of 
fact to be decided by the appropriate tribunal upon a considera- 
tion of the relevant facts of that case. There is no justification 
for the suggestion that a practice should prevail in the Commis. 
sioner’s office under which a debt due from a limited company 
which is atilla going concern, is incapable of being treated asa 
bad debt. 

Their Lordships are of opinion that the order of the High 
Court should be discharged and in lieu thereof an order should be 
made answering in the negative the question which the Commis 
sioner was directed to raise and which is set out aboye., Asa 
result the appellant’s assessment and his claim to the deduction, 
will have to be reconsidered by the appropriate authority in the 
light of all relevant evidence. 

Their Lordships will humbly advise His Majesty actordingly. 
The respondent must pay to the appellant his costs of the procee- 
dings here and in the High Court of Bombay. f 

A petition was presented to their Lordships’ Board praying that 
an affidavit relating to the assessments made upon the appellant 
for later years might be referred to upon the hearing of the appeal. 
Their Lordships are of opinion that no order should be made on 
that petition as to costs or otherwise. 

T. L. Wilson & Co: Solicitors for the Appellant. 

Sokator, India Office: Solicitor for the Respondent. 
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THE COLLECTOR OF GORAKHPUR, AS MANAGER, 
a COURT OF WARDS, MAJHAULI ESTATE 


a. 
RAM SUNDAR MAL AND OTHERS 


[ON APPEAL FROM THE HIGH Court OF JoDICDTURE 
AT ALLAHABAD. | 


Ancestral impartibla Raj—Righi of junior branch to succeed by survivorship, 
when relinguished—Proof of intention to renounce their right of succes- 
rlon—Separation merely in food and worship — Evidence Act, (I of 1874), 
sections 13,35 — Recital of pedigree in decree, admissibility of, in ewidence 
—Registration Act (Act XVH of 1908), Sec. 28,—Fictitions entry in sale 
deed of item of property nceer intended to be really sold—Registration 
inoperative, 

The right of the junior branch In an ances‘ral impartible raj to succeed to 
the raj by survivorship on the extinction of the senlor branch, must not be 
whittled away oc regarded as merely visionary. In order to deprive the junior 
branch of thelr right to succeed by survivorship, ıt must be established that 
the raj had ceased to be joint, and for this purpose it is necesmry to prove an 
intention, express or implied, on the part of the junior members of the family 
: to renounce and give up their right of succession to the impartible estate, It 
is not sufficient to show a separation merely in food and worship . 

Konammal v. Annadana (1) and Shiba Prasad Singh v. Rani Prayag 
Kumari Debi (a), followed. 

“Tawa case (3), distinguished. 

A statement in a decreas that a ‘certain pedigree was fled by the parties 
thereto, and reciting tbe full pedigres. is admissible in evidence both under 
section 35 of the Evidence Act as an entry ina public record made by a publio 
servant In the course of his duty, and under section 13, as evidence of the 
course of proceedings in a sult. 

Krishnasami v. Rajagopala (4), Ram Ranjan Chakerbativ. Ram Nevin 
Singh (5), and Dinomont v. Broza Mohini (6) referred to. 

A mle deed purported’ to transfer as one parcel fonr villages situated in 
Tehsil Deorla, and, asa separate item of property, a one third share in a small 
sitting room in a garden situated In Gorakhpore, and was registered by the 
Sub-Registrar of Gorakhpore. The only portion of the property situate within 
the sub-district of the registering officer wis the undivided third part of the 
sitting room. The High Court found that the vendor had so right or title 
whatsoever in the sltting room and that, 'as compared with the value of the 


(1) (1927) L. R. 55 I. A. 114; 47 C. L. J. 488. 

(a) (1932) L. R. 59 I. A. 331 ; 56 C. L. J. 92. 

(3) Gots) L. R. 42 L A. 192 ; l. L. R. ga Cale. 1179 ; 22C. L. Th 498 
(4) (1893) I. L. R. 18 Mad. 73. 

(5) (1894) L. R. 22 I. A. 60; J. L.R. aa Cake. 593... i , 
(6) (1901) L, R. ag I, A. 24; I. L. R. 29 Calo. 187. E ae 
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four villages, this item was of almost insignificant value, but they held that, 
as the property actually existed and the parties belleved that it could be trans- 
ferred and intended that it should pass by the sale, the entry of the sitting 
room In the sale deed was not a fictitious entry so as to invalidate the registra- 


` thon thereof under section 28 of the Registration Act ı 


Held by the Privy Council (on a consideration of the evidence and the facts 
of the cass) that the parties never intended that the undivided interest in the 
sitting room at Gorakhpore should really be sold, and that therefore this item 
of property was a fictitious entry to which tha deed did not ‘relate’’ within the 
meaning of section a8 of the Act Tho so-called sale (of this item) was a mere 
device to evade the Registration Act and to procure the registration of the 
deed at Gorakhpore. The registratlon of the sale deed was ‘therefore invalid 
and inoperative. The word ‘‘fictitious’” used in Harendra Lal Roy's, case (1) 
is not confined to non-existing propertles. It is satisfied if the deed does not 


“relate” to a specified property for any effective purpose of enjoyment or nse. 


Jadgment of the High Court, Allahabad (I. L. R. 59 All. 793) reversed on 
the regustration point. 

Appeal No. 45 of 1932 from a decree of the High Court, 
Allahabad, dated the 25th February, 1930, which reversed a decree 
of the District Judge of Gorakhpore, dated the 8th Jane, 1926. 

The facts of the case are set out in the Board’s judgment and 
in that of the High Court reported in I. L. R. 52 AlL 793 and 1930, 
28 Allahabad Law Journal, 724. ` 

In addition to the cases mentioned in the judgment of the 
Judicial Committee reference was made to the following : 

As to separation, Suraj Narain v, [gal Narain (2), Kawal 
Nain v. Budh Singh (3), Girja Bai v. Sadashio Dhundiraj (4), 
Yellappa v. Tippanna (5) 

As to the admissibility of the pedigree, Xalka Prasad y, Mathura 
Prasad (6), Jagatpal Singh v. Jageskwar Bakhsh Singh (7), 
Gobinda v. Sham Lal Singh (8), Pardutty v. Purno (9), Seethapati 
v. Venkanna (1c), Raja Ravu v. Raja of Prittapore (11). 

DeGruyther K. C. and Wallach for the Appellant. 

Dunne K. C. and Parikh for the Respondents, 

Their Lordships’ judgment was delivered by 

(1) (1914) L. R. 41 A. 110; 19C. Lo J. 484 

(2) (1912) I. L. R. 35 All. 804 L. R. 40 I. A. 40; 17C. L J. 288. 

(3) (1917) I» L. R. 39 All. 496 ; L. R. 44 L A. r59 ; a6 C. L. J. 101. 
(4) (1916) 1. Le R. 43 Calc. 1031 ; L, R. 431. A. 151 : 24C L. J. 207. 
(5) (1928) I. L. R. 53 Bom. 213 ; 49C, L. J. 104, 

(6) (1908) I. L. R. go All. 510; 8C. L. J. 447. 

(%) (1902) L L. R. ag All. 143. 

(8) (1931) L. R, 581. A. rag ; 53C. Lf. 333. 

(9) (1882) L L. R. 9 Cale. 586. 

(10) (1922) I. L. R. 45 Mad. 332. (340, 341). 

(11) (1993) L. R. 60 I- A, 9964 BC. L.J. 505. 
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Lord Blanesburgh. The main question for determination 
on this appeal is whether, on the death of Raja Kaushal Kishor 
Prasad Mal, which occurred on the 7th January, rgrz, Indarjit 
Mal was entitled to succeed to the impartible Raj of Majhauli. 
On the death of the Raja, mutation of names had by order dated 
the 12th May, 1911, been effected in favour of his senior widow 
without objection or opposition from Indarjit Mal, and the appellant 
was appointed by the Court of Wards to be Manager of the 
Majhauli estate. The respondents are a syndicate now formed 
to exploit the title of Indarjit Mal. He died on the 13th August, 
1921, and they on the 3oth October, 1922, purchased from his 
son, Balbhadra Narain Mal, certain of the properties belonging 
to the Majhauli estate. The consideration was Rs. 24,00c. The 
title of the vendor was clearly a doubtful one and the price had 
no relation to the valus of the properties purchased, It was a sum 
suitable for the finance of the contemplated litigation, or fora 
substantial part of it. 


On the sth January, 1923, two suits were asa result filed in the 
Court of the Subordinate Judge of Gorakhpur against the present 
appellant, the plaintiff inthe first snit being added as a co-defen- 
dant to the second suit. The suits came to be known as the 
“Majhauli Raj cisea.” The first was brought by Balbhadra Narain 
Mal, claiming the Raj. That suit, after being consolidated with 
the other, bas been compromised and need not be further referred 
to. The seconi suit, out of which the present appeal arises, was 
file i at the instance of the members of the syndicate, to recover 
possession of the properties conveyed by the sale deed in their 
favour, This was only two days before the expiry of the period 
of limitation, After subsequent transfer to the Court of the 
District Judge of Gorakhpur, the suit was by decree dated the 
8th June, 1926, dismissed with costs, On appeal by the plaintiffs 
to the High Court of Judicature at Allahabad that decree was on 
the 25th February, 1930, reversed, and the suit allowed. From 
this decree of the H igh Court the defendant has now appealed to 
His Majesty in Council.’ 

According to the pedigree produced in the suit the common 
ancestor of the deceased Raja (whose widow is represented by 
the appellant) and Balbhadra Narain Mal, from whom the respon- 
dents deriva their titls, wasa certain Raja Bodh Mal. According 
to the same pedigree the deceased Raja, on whose death the senior 
line became extinct, was the seventh generation in descent from 
his ancestor Lakshmi Mala descehdant of Bodh Mal and Balbhadra 
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a Narain Mal, the eighth in descent from Ananda Mal, the younger 
194. brother of Lakahmi Mal. 
The Collector of In the suit many matters were discussed and adjudicated upon 
Gorakhpur 


ea by the Courts in India, but of these only three remain for final 
Ram Sundar Mal. decision by their Lordships. One is whether this pedigree of 
Lord Blanesburgh. Balbhadra Narain Rai has been proved by the plaintiffs, the res- 
Big pondents. A second is whether the sale deed on which their 
title depends has been duly registered. Both of these questions 
were determined In favour of the respondents in both Courts, 
and to their consideration the Board must return. But not only 
because of its general importance but by reason also of the fact 
tht the two Courts in India differed upon it, their Lordships 
will first deal with the remaining question atill in issue, namely, 
whether, on the assumption that his pedigree has been proved, 
Indarjit Mal was entitled, on the death of the Raja, to succeed 
to the whole impartible Raj to the exclusion of his widow, on 
whose behalf the present appeal is presented.. The contention 
of the respondents was that Indarjit Mal, as the nearest surviving 
male agnate of the deceased Raja and asa member of the junior 
branch of a joint Hindu family, was entitled, on the extinction of 
the senior branch by the Raja's death, to succeed in accordance 
with the customary rule of succession in the family in question. 
On this point the District Judge came to the conclusion that the 
j two branches had been, for at least seventy years, separate, and 
were at the Rajas death no longer joint This was the 
-decision which was reversed on appeal, the Judges of the High 
Court holding that the appellant had failed to prove that the 
junior branch had ever expressly or impliedly relinquished their 
right to succeed by survivorship, which was the true issue in the 
case. 

The facts are long and complicated, and it is recognised that 
their real bearing on the final issue must largely depend upon the 
true statement of that issue, a qusstion upon which the two Courts 
in India are in acute difference. 


The facts, however, are set forth with the utmost particularity 
in the judgment of the learned District Judge, and his findings 
are commented upon by the High Court with care. It will thore- 
fore not be inconvenient if, in the first instance, their Lordships 
attempt a brief summary of them, indicating as they proceed the 
mein points upon which the two Courts are not in agreement. 


Ie Upon the question of separation between the branches in 
residence and in food, the learned District Judge thought it to 
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be a fair assumption from the evidence that occupying under a 
éabwai grant made in 1726 of the village of Dharamner and other 
properties, Ananda Mal and his descendants had lived ever since 
in that village, which is situate about ro miles from the residence 
of the Raja. He considered it to be proved by a pudkar, to which 
he made careful reference, that Ananda Mal’s descendants were 
living there in 1833, and he was of opinion that from the time 
when Ananda Mal or his descendants established their reaidence 
at Dharamner the two families were separate in residence and in 
food. The High Court do not question this conclusion, but they 
do not accept the learned Judge’s assumption that the families 
bad been so separate since the date of the grant. The document 
dated in 1823, upon which he based his primary assumption, ‘did 
not, they thought, show that the descendants of Ananda were 
living at Dharamner even at that time. The oral evidence again, 
they thought, did not establish separate residence prior to the 
Mutiny. 


The High Court, however, have regard to the fact that the 
family of Indarjit are, and that Indarjit at his death was, living at 
Dharamner and not occupying any part of the residential quarters 
at Majhaulii Accordingly they find themselves justified in 
concluding that at least from about the time of the Mutiny or a 
little earlier there had been separate residence and consequently 
separate messing. Their Lordships‘in this matter are in sympathy 
with the conclusions of the High Court. But except as one of 
several circumstances the matter is not, as will be seen, of vital 
importance, it being the view even of the learned District Judge 
that separation in food and residence is ordinarily inconclusive of 
separation, and more’ particularly so in a case like this, where 
there was no evidence to show when the descendants of Ananda 
Mal “built up a separate house” at Dharamner. 


a. But there was complete seperation in worship. Both 
Courts are agread that while there is pothing on record to show 
the position in this regard before the time of Indarjit Mal, thsre 
is definite evidence to prove that he never visited Majhauli or 
took part in the family worship there. It is further established 
that the two families had a separate gurw and a seperate priest. To 
the learned District Judge the evidence established a complete 
separation in worship between Indarjit Bahadur Mal and the late 
Raje, a circumstance to which he attached great importance as 
affording a very strong indication of a general disruption of the 
family connection. The High Court do not question this finding, 
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but in the view they take of its relevance to the real issue, as they 
see it, they do not attach to it any final or great importance. 


3. The summary of the relations between the members of the 
two families over a very considerable stretch of time made by the 
learned District Judge may be cccepted as representing the con 
clusions drawn by both Courts from the evidence :-— 


“(1) That the Babus of Dharamner never visited Majhauli 
and were never invited by the Raja on any occasion whatever. 


(2) That various other Babus connected with the Majhauli 
Raj family in the same manner as the Babus of Dharamner paid 
visits to Majhauli and were invited on ceremonial occasions. 


(3) That monetary assistance was given by the Raja to Bisen 
Chhattries in general, and to some of the other Babus also, but 
never to the Babus of Dharamner. 


(4) That the Raja used to have several Bisen courtiers, 
but he never allowed any of the Babus of Dharamner to be one 
of them. 

(5) That villages of the raj were cften given out on lease to 
other Babus, but never to the Babus of Dharamner. 

(6) That the Raja would not allow any Babus of Dharamner 
to be employed in his raj in any capacity. 

(7) That there was a well-known tradition of old enmity bet- 
ween the Babus of Dharamnesand the Majbauli Raj family.” 

It is recognised that this last proposition is no doubt respon- 
sible for those which precede it, indicating as. they do the natural 
outcome of a long-continued and bitter feud between the two 
families, which arose, itis said, out of an attempt on the part of 
a member of the junior family to assassinate the then Raja. And 
perhaps the further fact may be added that in 1857 the Raja of 
Majbauli remained loyal to the British Government and was 
rewarded by agrant of additional land, while the grandfather of 
Indarjit Mal fought on the side of the rebels and was punished 
accordingly by confiscation of part of his estate. 

4. There is no doubt that whether in consequence of this 
estrangement or for other reasons the financial condition of Indarjit 
Mal and his family was very poor. There are no less than x3 
documents showing that between 1898 and 1907 Indarjit and his 
son transferred emall parcels of their share in village Dharamner 
for quite inconsiderable sums. One sale deed for a price of Ra, 
299-15 was made in order to pay two previous debts and to receive 
a balance of Rs. 110-13 to meet the expenses of a daughters 
marriage. On this matter the District Judge remarks :— 
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“Anyone who is conveisant with joint family life among Hindus 
knows that the marriage of a daughter is a sacred duty which is 
binding on all the members of the family. It is impossible to 
conceive that Indarjit Mal was compelled to borrow the petty 
amount mentioned above for the marriage of a daughter though 
he was joint with the holder of the Majhauli Raj. Such an act 
would have brought opprobrium on the Raja himself” 


s. Itis perhaps convenient at tbis point to observe that these 
last matters, to which the learned District Judge attaches 80 much 
importance in support of his conclusion that the two branches of 
the family had become completely separate, may be regarded from 
another point of view. The impoverishment of the Dharamner 
branch may well have furnished an additional reason for a desire 
onthe part of the Raj to have nothing to do with his poor 
kinsmen ; while these, if they were able to arrange for the 
marriage of a daughter without assistance from the Raja, might 
well decide to do so in view of the terms on which the families 
stood to each other. 

6. The conduct of Indarjit Mal is relied upon by the learned 
District Judge as showing that he did not consider himself a 
member of the joint family when’ the succession opened by the 
death of the Raja Kaushal, Indarjit lived until the 13th August, 
rg21—that was 1034 years after the death of the Raja. During 
his lifetime he made no attempt to assert his title to the estate. 
On 8th February, rg1r, the widow applied for, and on the rath 
May, 1911, obtained, mutation of the estate in her favour. Further, 
on roth February, 1912, Balbhadra Narain Mal applied to the 
then Collector of Gorakhpur, that his eldest son, ought, on the 
footing that He had a chance of succeeding to the estate asa 
reversioner, to have a provision made by the Court of Wards 
for his education. This application and similar applications 
which were afterwards made show that neither Indarjit nor his 
son made any claim by survivorship to immediate possession of 
the mj. : 

These facts are accepted by the High Court. It will, how- 
ever, be more convenient to deal later with their comment upon 
them. 


There is one fuither matter to which attention may be directed, 
although it is not in terms alluded to either by the learned District 
Judge or by the High Court. It appears froma rwdsar dated 
the 26th November, 1836, relating to the village of Dhbaramner, 
and already referred to, that that village was included in the estate 
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of Raja Tej Mal: that after the death of the Raja under a rwdkar 
dated the 24th April, 1833, the names of the Rani and the then 
Raja and his son were recorded ; but that “now on enquiry it has 
been ascertained that this village was included in the estate of 
the Rani, but as a ġabsai property it remained in the possession 
and occupation of Babu Nand Kishor Mal and others who are 
the collaterals of the Raja.” Nand Kishor Mal wasa member 
of the junior branch of the family to which Indarjit belonged. 
The document then goes on to say thatthe agents of the Rani 
and the Raja attended and admitted that, although the village 
had been included in the estate of the Raja, it was in the posses- 
sion and occupation of Babu Nand Kishor Mal and that his clients 
bad no claim for it in any way. Uuder these circumstances the 
village with the correct revenue was settled with Nand Kishor 
Mal and others, the amount, as shown by exhibit D. 23, being 
a uniform fama of Rs. 1, coo a year. It appears from subsequent 
sale deeds that various members of tbis junior branch thereafter 
dealt with parcels of this original abaf grant as absolute owners 
by dispositions thereof from time to time. It will be convenient 
to deal with the precise significance of allthis at a later stage. 
As has been said, it has not influenced the judgment of either 
Court in India. 

Now it is not to be denied that the cumulative effect of the 
above facts as found by the learned District Judge, even when 
qualified, to the extent to which their Lordships think they should 
be, by the findings of the High Court, go far to establish that for 
many years before the death of Indarjit Mal the condition of 
jointness in general status between these two branches of this an- 
cient family had been lost, and it is not surprising that the learned 
Judge treating this, as being in point of law the true issue to which 
his mind had to be addressed, should have concluded after a 
powerful summary of its cumulative effect that Indarjit Babadur 
Mal was not joint with Raja Kaushal Kishor, the last bolder of 
the Raj. — 

But while so expressing himself the learned Judge makes it clear 
that this final conclusion of his was largely dependent upon the 
actual facts of which proof was by law required, and upon this ques- 
tion he states his own views with the utmost clearness, as the follow- 
ing amongst other passages in his judgment show. 

Having asked what constitutes ceparation in a family like the 
Majauli holding impartible property only, the learned Judge pro- 
ceeds to say :— 
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“It is necessary to decide this question so that a proper standard poe 
may be laid down for the appreciation of the various facts which st 
have been proved by the defendant in order to establish separation ‘The’ Collector of 
in the present case.” ‘ Gorakbpur 


And then, after referring to the Tewa case (1), and the Ranh Sundar Mal, 
Serampore case (2), he enquires what was the conclusion which z pg pianesburgh. 
this Boar] had then reached upon the question of what cons- ze 
titutes separation in respect of an impartible estate. And his 
answer is :— , 

“I think they haye now definitely decided that tbere is no 
difference between partible and impartible property in that respect 
so that a separation can be brought about merely by the unequi- 
vocal expression of an intention to that effect by any member of 
the family. It is further clear to my mind that the member who 
thus brings about a separation may be the holder of the impartible 
property himself.” 

‘Later he’adds :— 

“Tt must ... be taken for granted that the Ze/wa case (1) stands 
as a clear authority forthe proposition that a separation is possible 
in a family owning impartible property alone without any relinquish- 
ment by the junior member of his contingent right of succession, 
and we must proceed to consider the facts set out by the defen- 
dant in the present case in order to establish separation.” 

And the learned Judge’s conclusion of the whole matter as 
above set forth follows an elaborate examination of the evidence 
on the basis of the law as stated by him. This is shown by the 
closing words of his judgment :— 

“It is true that there is no evidence of a definite partition 
between the families or of a relinquishment of the right of succes- 
sion by Indarjit Mal or by any one of his ancestors, Butin view 
of my finding of the legal aspsct of the question I think these 
elements not necessary to constitute separation of a family holding 
impartible property alone, I therefore find that Inderjit Bahadur 
Mal was not joint with Raja Kaushal Kishor, the last holder of 
the estate,” 

The learned Judge, that is to say, leaves entirely open the 
question whether even on bis finding of the facts the same result 
would have followed had his opinion on the legal aspect of the 
question been different ; in other words, had his view of the law 
been that in order to constitute separation of a family holding 


(rt) (1915) L. R. 42 1. A. 192; L L. R. 43 Cale. 11793; 22C. L., J. 493. 
(a) (1942) I. L. R, 2 Pat, 319. 


76 


P.C, 


1934: 
ryad 
The Collector of 
Gorakhpur 
v 
Ram Sandar Mal. 


Lord Blaneshurgh. 


THE CALCUTTA LAW JOURNAL. [Vou LX. 


impartible property only there must be either a definite partition 
between the families or a relinquishment of the right of succession 
by the junior branch. 


Now when this suit was before the District Court the case of 
Baijnath Prashad Singh v. Tej Bak Singh (1), had been decided 
by this Board, but the full implications of the judgment there 
delivered by Lord Dunedin and later to be stated were not perhaps 
fully appreciated. 

Again, the Ze/wa case (2), upon which the learned Judge 
placed final reliance, while already questioned asa case of general 
application, had not then been described as it was by this Board 
in Xonammal v. Annadana (3), as a case laying down no general 
proposition of law, for the purpose of that case or, as may now be 
added, of this case. 


It is therefore not surprising that in the then state of the 
authorities the learned Judge expressed the law ashe did. But 
the High Court had before them the case just cited of Konammal 
v. Annadana (3), and their Lordships have now before them also 
the cass of Shida Prasad Singh v. Rani Prayag Kumari Debi (4), 
the effect of these decisions being finally to settle the law upon 
this vexed question. Somewhat tentatively phrased, the rule is 
thus expressed in 55 I. A. at p. 127 by Sir John Wallis delivering 
the judgment of the Board :— 


“These authorities, in their Lordships’ opinion, go far to 
supzort the inference deduced by Ramesam, J. [in the Court below] 
from an examination of the cases, that in order to establish that 
an impartible estate has ceased to be joint family property for the 
purposes of succession it is necessary to prove an intention expres , 
sed or implied on behalf of the junior members of the family to give 
up their chance of succession to the impartible estate.” 


And quite definitely this same rule is thus enunciated in 59 I.A. 
at p. 345 in the following words of Sir Dinshah Mulla when deli- 
vering the judgment of their Lordships :— 

“In order to establish that a family governed by the Mitakshara in 
which there is an ancestral impartible estate has ceased to be joint, 
it is necessary to prove an intention, express or implied, on the part 
of the junior members of the family to renounce their right of 


(1) (1921) L. R. 4B 1. A. 195 ; 33 C. L. J. 388; I. L, Rigg All. 298, 
(a) 41915) L. R 42 I. A. 192; I L. R. 42 Cak. 1179 ; 22 C. L. J. 498. 
(3) (1927) L, R. 55 L A. 1143 47 C. L. J. 438 

(4) (1932) L. R. so L. A. 331 ; 56G L. J. 92. 
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succession to the estate. It is not sufficient to show a separation 
merely in food and worship.” 

In these circumstances the High Court were justified, relying 
only on 55 I. A. 114 (12) and even more would they have been 
justified had 59 I. A. 331 (345) then been decided, in saying in 
their judgment as they do that :— 

“It is quite clear that the learned District Judge has approached 
the case from a totally wrong standpoint inasmuch as he thought 
that it was wholly unnecessary to establish any relinquishment of 
the right of succession. We must therefore examine .the facts 
found by him or disclosed by the evidence from this new angle 
of vision.” 

Now all the cases and reasons for the decisions of the Board 
in 55 I. A. and 59 I. A. are fully dealt with in the judgments there. 
Tt is unnecessary And it would be tedious to set them forth again. 
With reference to the general position thereby established their 
Lordships, before following the High Court into their examination 
of the facts would say only this :— 

1. The decisions of the Board inthe Swrtaj Kwari case (1) 
gnd the first Fitfagur case (2), appeared’ to be destructive of the 
doctrine that an impartibls semiadari could be in any sense joint 
family property. 

a. This view apparently implied in these cases was definitely 
negatived by Lord Dunedin when delivering the judgment of the 
Board in 1991, in 48 I. A. 195. 

3. One result is at length clearly shown to be that there is now 
no reason why the earlier judgments of the Board should not be 
followed, such as for instance the Chelfapel/i case (3), which regar- 
ded their right to maintenance, however limited, out of an impar- 
tible estate as being based upon the joint ownership of the junior 
members of the family, with the result that these members holding 
semindari lands for maintenance could still be considered as 
joint in estate with the ssmindar in possession, Such was the 
position of the junior branch in this cass under the Jatsaz grant 
of Dharamner, to which reference has so often been made in the 
course of these proceadings. 

4. It is the view of both Courts in India that there is no 
evidence here of a definite partition between the families. Now 
if in the case of an impartible sewsndarj like this there was 


(1) (1883) L. R 1g lA. 5L L. R. 10 Al. 372. 
(a) (1899) L. R. 26 I. A, 83; I. L. R. aa Mad, 383. 
(3) (1900) L R. a7 LA, 15i; E L. R, 24 Mad. 147. 
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PG; to be a separation it would have to include all branches of 
1924. the joint family. To prove, therefore, the separation of the 
= junior branch it would be necessary to show aither that the 


Ga er Raja had separated from all the junior members of the family, 


a conclusion negatived by the fact that members of more remote 
Bra branches gave evidenca for the defendant, or that the branch 
Lord Blanesturgh. represented by the plaintiffs separated themselves from the rest 
of the family, which is pot to be supposed, seeing that their 
chance of succeeding to the mmj as next branch was their greatest 
asset. And here, as the learned District Judge finds, there ig no 
evidence of the relinquishment of the right of succession by 
Indarjit Mal or by any one of his ancestors. 

5. The mere fact that the common ancestur lived so long as 
two hundred years before suit is not enough to mise a presumption 
of separation. Ramesam, J. in his judgment in Xonammal x. 
Annadana (1) instances a pedigree showing a common ancestor as 
remote as or remoter than the common ancestor in the present 
cise without any suggestion made that this remoteness raised any 
presumption of separation as to the impartible estate sither in the 
High Court of Madras or in the judgment of the Board. See 13 
M. I. A. 333.* In the present case we find a member of this junior 
branch of the family asserting his position as a member of the 
family in a suit in 1806. 

6 With reference to the rvdkar of 1836, all that really 
appears from eahibits P. 7 and D. 23 is that the village of Dha- 
ramner—the subject of the dadvai grant of 1726—was settled” 
then with this branch, the agents of the Raja and Ranee not 
objecting and disclaiming any interest. The only result of this 
disclaimer was to make the revenue payable to the Government 
direct instead of to the Ranee. If this had been a permanently 
settled estate the Raja would have been entitled to the revenue 
and this subsequent arrangement would have been important, 
But in the then position the only question was whether the land 
revenue was to be collected from the Ja@éss in possession. The 
fact that the Raja had no objection to its being so collected has 

‘little, if any, weight as evidence of separation, and while it was 
right to mention the incident in order to show that it had not been 
overlooked, it is not remarkable that it had not been referred to in 
India nor was it included in the argument of counsel for the 

(1) (1923) 71 Iudian Cases 533; A. I. R. Mad. [1923,] P. 40a; 17 L. W. 107, 
(1923) M W.N. 15. 

t Stree Rajak Yanumula Venkayamah v. Stree Rajak Yanumula Boochiu 
Vankondora (1870) 13 M. I, A. 333. 


, 


Y. 
Ram Sundar Mal. 


Vou. LX] PRIVY COUNCIL. 


appellant before the Board until bis attention was drawa to it by 
one of their Lerdships. 

7. The recent decisions of the Board constitute a further 
landmark in the judicial exposition of the question at issue here. 
While the power of the holder of an impartible raj to dispose of 
the same by deed [Surtaj Xwari’s case (1)] or by will, the first 
Pittapur case (2): Protap Chandra Deo v. Jagadish Chandra 
Deo (3), remains definitely established, the right of the junior 
branch to succeed by survivorship to the raj on the extinction of 
the senior branch has also teen definitely and emphatically re- 
affirmed. Nor must this right be whittled away. It cannot be 
regarded ps merely visionary. As was pointed out in Barjaath 
Prashad Singhs case (4), when before the Allahabad High Court (5) 
the junior members of a great sewmindari enjoy a high degree of 
consideration, being known as éaéws, the different branches hold- 
ing Jadvana grants out of the semindari. Their enjoyment of 
these grants is attributable to their membership of the joint family, 
and until the decisions above referred to beginning in 1888 
supervened, they had no reason to believe that their rights of 
succession were being imperilled by their estrangement from the 
samindar in possession. Great caution must therefore be exercised 
in attributing any special consequences to conduct only significant 
in the light of these decisions now explained. 


Returning now to the examination of the evidence made by the 
High Court, the learned Judges embark upon it with the state- 
ment already foreshadowed that the question for decision is 
whether it is incumbent upon a claimant to an impartible estate 
to establish a jointness in general status between the two branches 
of the family in order to supersede the widow—as the learned 
District Judge thought—or whether, as they thought, itis only 
incumbent upon him to establish a notional jointness with the 
burden on the opposite party to show a definite renunciation of 
their right to succession. 

And the learned Judges examined the evidence in ait 
ascertain whether the defendant had discharged the burden so laid 
upon him. And they found that he had not. 


It is not necessary that their Lordships should in detail go 
through all the different qualifications which, approaching the 


(1) (1888) L. R. 15 1, A. 51; I L. R. 10 All. 272. 

(2) (1899) L. R. 26 I. A 83; 1. L. R. 22 Mad. 383. 

(3) (1997) L. R. 541. A. 289; 46C. L J. 196. . 

(4) (1912) L. R. 48 I. A, 195 ; 1. L. R. 43 AU. 298 ; 33C. L. J. 388. 
(5) (1916) I. L. R. 38 All. 590. 
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facts from this totally different angle, the learned Judges of the 
High Court introduce into the findings of the learned District 
Judge. Some of these have already been referred to. On the 
question of the remoteness of the common ancestor they gave 
further instances justifying their assertion that in many of the 
cases relating to impartible property the pedigree as a rule has 
been a long one. Differing also from the learned Judge in the 
importance he attached to separation in worship they make it clear 
that however important this may beon a question of jointness 


-in general status it does not imply any intention on the part of 


the junior members to give up their right of succession to the 
estate. Withdrawal by the Raja from social intercourse with a 
junior branch may be regarded inthe same way; and with refe- 
rence to the inferences sought to be drawn from Indarjit’a actions 
after the Raja’s death the learned Judges point out that it is at 
the death and not at some later period that the separation must be 
established. f 

Upon the whole case their Lordships are content to say that 
they concur with the learned Judges in their conclusion which is 
thus expressed :— 

“On an examination of the entire evidence as referred to by 
the learned District Judge and after weighing all the circumstances 
brought out by him we are unable to agree with his conclusion 
inthe light of ths recent pronouncement of their Lordships of 
the Privy Council. We think that the burden lay heavily on the 
defendant to establish that the estate was held as the separate 
property of the Raja Kaushal Kishore and that a separation had 
been brought about by an intention express or implied on the 
part of the junior branch to relinquish their right to succession to 
the impartible estate whenever a succession opened. We must 
therefore hold that it is not established that Raja Kaushal Kishor 
was separate from Indarjit Bahadur in the sense that the latter had 
lost all right to succession in case the former died without a child 
and without having disposed of his estate in his lifetime.” 


Their Lordships now proceed to the consideration of the two 
further issues in the appeal upon which both Courts in India were 
in agreement. The first relates to the pedigree propounded by the 
plaintiffs, Was it proved by sufficient evidence ? 


This question was discussed with great elaboration in both 
Courts in Indian and it was argued in much detail at their Lord- 
ships’ Bar. Their Lordships are satisfied that the objections taken 
to the sufficiency of proof of a pedigree which seems to have been 
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notorious in the family for generations are purely technical and as 
they are in agreement with both Courts upon it they will deal 
briefly with the question. 

There are pioduced certified copies of the decree in the suit 
of 1805 already referred to and of two pedigrees, P. 5 and P. 6, 
found with it, all of which are by statute to be deemed originals. 
The decree recites that pedigrees had been filed by both the 
parties, and sets out according to both pedigrees the descent of 
Daryao from Bodh Mal, the common ancestor. This is the only 
part of the second defendant’s pedigree in dispute. If the 
decree is legal evidence that pedigrees were filed by both 
parties, we may presume that the two pedigrees P. 5 and P.6 
found with the decree were the two pedigrees filed in the suit 
Both pedigrees should have been admitted as pedigrees filed by 
the respective parties to the suit and not as evidence of relation 
ship under section 32 (5) of the Evidence Act The statements 
in the decree that the pedigrees were filed is evidence either 
under section 35 as an entry in a public record, or under section 
13 as evidence of the course of proceedings in a suit. In Arishna- 
sami v. Rajagofala (1) a statement amounting to an admission 
which was contained in a judgment was received in evidence 
under section 35 as an entry in a record made by a public servant 
in the course of his duty. Thereis much to be said for this view 
of section 35. In India judgments have to be in writing and 
signed by the Judge and the original judgments and decrees are 
records of the Court and retained in the record room, the parties 
being supplied with certified copies only. The pedigrees themselves 
are the best evidence of their contents. P. s, the pedigree filed by 
the Rani, should therefore have been received when tendered, and 
it might be necessary to have it filed in evidence, unless the circum- 
stances bring it within section 65, clause (¢) of the Act. It may 
be accepted that they do. 

The question whether statements in judgments and decrees 
are admissible under section 13 read with section 43 is elaborately 
discussed by Sir Jobn Woodroffe in his new edition of the Evidence 
Act (1931), p. 181 ef seg. He would hold that they are not 
admissible at all under section 13 ; but this view is not in accordance 
with the decisions of the Board in Ram Ranjan Chakerbati v. 
Ram Narain Singh (2) and Dixomoni v, Brojo Mohini, (3). At the 

(1) (1893) I. L. R. 18 Mad. 73. 

(a) (1894) L. R. 232 I. A. 60; l, L. R. 22 Cale 533. 

(3) (1got) L. R. 29 L. A. 24, L L. R. 29 Cak. 187. 
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bottom of page 194, however, the learned author treats judgments 
as evidence of admissions by ancestors. There are great difficulties 
about section 13, but Dinomoni’s (1) case is express authority for 
the proposition that "on general principles and under section 13” 
orders made under the Criminal Procedure Code are admissible 
‘for the purposes mentioned in the passage quoted at p. 191 fom 
the Board’s judgment. 


All really wanted here in order to prove that the pedigree filed 
by the Rani in 1805 is an admission of the second defendant's 
descent from Bodh Mal is to use the statement in the decree that 
the pedigrees produced were filed by the parties. If other entiies 
made in records by public officers are admissible it would be 
‘absurd that such an entry as this in a decree should be inadmissible. 
In the result their ¿Lordships are prepared to hold the pedigree 
admissible under section 35. In their judgment, moreover, the 
two decisions of the Board already referred to are sufficient authority 
for holding it admissible under section 13. The pedigree filed by 
the Rani in 1805 if admissible is clearly a relevant admission under 
section 21 against the present Rani as her representative in interest, 
and an admission within the definition in section 18 of the 
Evidence Act. 


Upon this issue therefore their -Lordships find themselves in 
agreement with both Courts below. 


They "now proceed to consider the third question raised by the 
appeal—whether the registration of the sale deed of the 30th 
October, 1922, was valid. 

The deed is a registrable instrument under section 17 of the 
Indian; ‘Registration Act, 1908. Section 28 of that Act requires 
that every registrable document “shall be presented for registra- 
tion in the office of a sub-registrar within whose sub-district the 
whole or some portion of the property to which such document 
relates is situate,” and section 49 enacts that no registrable 
instrument shall affect any; timmovable property comprised therein 
unless it has been registered in accordance with the provisions of 
the Act. The sale deed was registered with the sub-registrar of 
Gorakhpur, The only justification for registration with him was 
that there is included in the deed, asa separate item of transfer, 
an undivided interest in a small sitting-room situated in Gorakhpur, 
later to be described. The quettion is whether in all the circum 
stances of the case the deed related to that property-within the 


{t) (1901) Le R. 29 I. A, 24 ; I L. R. 29 Cale, 187. 
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meaning of the statute. If-it did not, the registration was in 
Operative. 

The facts raising the question are clear enough. The infer- 
ences to be drawn from them are not so clear. The deed purports 
to transfer as one parcel four villages of the Majhauli estate, and, 
as a separate item of property, a one-third share in a sitting-room 
in a garden appertaining to the Majhauli Kothi in Mohalla 
Dandpar, Gorakhpur. As compared with the value of the four 
villages this property is insignificant, almost derisory. 

The villages yield a grossincome of nearly Rs. 10,000 and the 
Government revenue is Rs. 8,213. Inthe claim the entire summer 
room is valued at Re 150. The purchase price fixed by the deed 
was, a8 has been seen, Ra. 24,000. The inclusion in the parcels of 
the fraction of the room referred to had, it has been found, no 
influence whatever upon that price, arrived at, as it will be 
recalled it was, irrespective of actual value. The room is 
described by the learned District Judge as “a pukka platform, 
circular in shape, having a diameter of 1334 feet and covered 
by a tiled roof.” Itis situate inthe midst of a walled garden 
surrounding the Majhauli-Kothi. No part of the garden is included 
in the sale. The purchaser is by the deed given no right of way or 
other access to the roo m. 

It is accordingly true of it to say that as a subject of sale 
this item was of no real value, and that not only from the 
interest in it conveyed, but from its landlocked situation it 
was a subject incapable of enjoyment by the purchasers. It 
has been found, in the language of the learned District Judge, that 
this insignificant item of property was never contemplated ag really 
forming a part of the consideration and was entered in the sale deed 
presumably with the only object of getting the deed registered at 
Gorakhpur. 

The High Court is in agreement with this finding, which, being 
concurrent, their Lordships accept. They may say, however, asa 
result of their own examination of the evidence, that it is in their 
judgment, irresistible. i 

But there are some further facts to which reference must now 
be made. While both Courts in India find that the-parties to the 
deed regarded this subject of sale as parcel of the Majhauli Raj and 
therefore comprised in the claim thereto made by Balbhadra 
Narain Mal it had, in point of fact néver been’ incorporated 
with the Raj, and was an itemof property to which Balbhadra 
had no right or title whatsoever, -And there are two further 
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facts which may be of assistance in reaching a true conclision in 
this matter. The first is that in evidence an attempt was 
made on behalf of the plaintifls to show that this room was what 
remained of a place of residence at Gorakhpur which the pur- 
chasers desired to acquire. And the next is, that according to 
this game witness he desired the whole Kothi to be included in 
the sale, but that Balbhadra objected and would consent to the 
inclusion therein of no more than the undivided third part of 
this inaccessible room. And itis also to be noted that each of 
the remaining two-thirds of the room was so to speak earmarked 
for inclusion in two further sale deeds which, as is shown by this 
sale deed, were contemplated as possible in the future for execution 
by Balbhadra in favour of the respondents. The purpose of this 
sale deed was to enable the “ Majhauli Raj cases” to be financed - 
to the extent of Rs. 24,coo. It was apparently realized that this 
sum might not suffice forits purpose. Provision accordingly is 
made forthe sale in the future by two further separate deeds 
each of two further villages outside of Gorakbpur each for 
Rs. 12,000, andin each case witha third of this sitting-room in 
Gorakhpur included as a separate parcel. It seems to their Lord- 
ships almost obvious that this inaccessible item of property value- 
less to the purchaser either in undivided shares or as an entirety 
was selected for service, even in advance, only in order that some 
colour for the registration of each deed in Gorakhpur might appear 
upon its face. And this conclusion is assisted by some evidence of 
Shiam Rathi, the scribe who prepared it. He asked his principal, 
Ram Ghulam, why a third share of the room was being entered in 
the deed, as it would be of no use whatever. The answer given in 
no way disputes that statement of Shiam Rathi’s who was an 
ingenuous witness. He knew, he said, thatif he agreed that the 
room was mentioned in the deed merely to enable its being 
registered at Gorakhpur the suit would fail on the ground of 
invalid registration. Yet both Courts held that the registration was 
valid. . . . 

Now the learned District Judge, so soon as he found that 
the sitting-room wasan existing thing, so that its insertion as a 
subject of sale could not, as he thought, within the decision of 
this Board in Harendra v. Hari Dasi Debi (1), be regarded as 
‘fictitious, ” decided that he was not at liberty to consider whether 
it was the intention of the parties that the sitting-room should be an 
effective subject of sale. They had kept within the letter of the law, 


a) (1914) 41 L AG tio L. R. ; I, LIR. 41 Cale. 973 ; 19C. L. J. 4B4. 
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be thought, and the registration must be upheld. It seems from 
some passages in his judgment that if he had felt himself at liberty 
to consider the intentions of the parties inthis matter he might have 
reached the same conclusion as that at which their Lordships have 
arrived. 

In the High Court the learned Judges were of opinion, and 
their Lordships think rightly so, that they were bound to go into 
this question of intention, and having done so they arrived at the 
conclusion that the entry of the sitting-room in the deed was not a 
fictitious entry within the meaning of, the decision of the Board 
already cited, and although on the facts of the present cage one could 
not help feeling that the parties to the sale-deed under consideration 
attempted to juggle with the registration law, still the question was 
whether they had overstepped the bounds-laid down by the law, and 
the learned Judges felt that that question must be answered in the 
negative. 

In ieaching that conclusion, however, they failed to refer to or 
to take into account all the circumstances which their Lordships 
have detailed, and it becomes the duty of the Board to consider the 
question afresh in their light. 


They have done so and, having regard specially, although 
not exclusively, to the facts that this undivided share in tbis 
sitting-room was agreed by one of the purchasers to be of no value, 
that both in respect of the interest taken in it and in respect of its 
complete inaccessibility, it was incapable either of being utilized or 
enjoyed by the purchaser ; that the vendor refused to include in 
the sale any subject in Gorakhpur to which these disadvantages 
did not attach, they think that one of two inferences alone is 
possible :. either that it was never intended by either party that 
the sitting-room should for any purpose other than that of registra- 
tion be subject of sale at all, or that the vendor only included it 
because he knew that it never could become an effective subject of 
enjoyment or occupation by the purchasers. The word “ fictitious ” 
used in Harendra v. Hari Dasi Debi, wbi cit (1), is not confined to 
non-existing properties. It is satisfied if the deed does not “relate” 
. to a specified property for any effective purpose of enjoyment 
OF USC. 

In their Lordships’ opinion, all the facts of the case, if not 
stronger, are. at least as strong as those in either Harendra v. 
Hari Dasi Debi, sbi cit. (1), or Biswanath Parsad v. Chandra(2),.and 


(1) (1914) L. R. 41 1, As 110; L L. R. 41 Cale. 979519 C. L. J. 484. 
(2) tgar) L. R. 48 E A. 127. 
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paraphrasing the words used in the latter case, the circumstances 
here leave in their minds no doubt that the parties never intended 
that this undivided share of this sitting-room should really be 
sold. The so-called sale was a mere device to, evade the Regis- 
tration Act. 

On this last issue accordingly the appeal, in their Lordships’ 
judgment, succeeds, and they will humbly advise His Majesty that 
it be allowed, that the decree of the High Court be discharged and 
that of the District Judge restored, 

The appellant will have his cosis of the appeal to the High Court 
and of this appeal. 

Solicitor, India Office : Solicitors for the Appellant. 

H. S. L. Polak & Co.': Solicitors tor the Respondents. 


K. J. B Appeal allowed. 


APPELLATE CIVIL. 
Before Mr. Justice Nasim Ali and Mr. Justice Khundkap, 


. RAJ akas RASH BEHARI MANDAL AND OTHERS 
o. 


SREEMATI AYESHA KHATUN AND OTHERS * 


Under-raiyat, acquiring right of occupancy by custom—Heirs of such under- 
raiyat, if entitled to continue the appeal after death af original under- 
ratyat— Bengal Tenancy (Amended) Act (IV of 1928), Section 48/. 


The heirs of the origina] under-raiyat, who had acqolred a right of occupancy 
by custom, are, entitled to continne an appeal after the death of the original 
under-raiyat, if at the time of institution of the suit and at the date when the 
new Act came Into operation, the under-ralyati was not validly terminated and 
the original under-ralyat continued to ‘be an under-ralyat as contgmplated 
by Section 48f of the Bengal Tenancy Act in respect ofthe land in sult. 


*Appeal from Appellate Decree No. 1890 of 1931, against ihe decree of 
Babu Hem Chandra Sanyal, Sabordinate Judge of Noakbali, dated the agnd 
November, 1970, reversing that of Babu Bishnurat Sen, Munsiff, ist Court, 
Lakshmipur, dated a8th March, 1929. 


Vou. LX.] HIGH Court. 


Appeal by the Plaintiffs, 

Suit for ejectment of an under-raiyat. 

The material facta appear from the judgment. 

Mr. Bankim Chandra Banerjee for the Appellants. 
Dr. Bijan Kumar Mukherjee for the Respondents, 
The judgment of the Court was as follows : 


The only point for determination in this appeal is whether the 
learned Judge was rightin holding that the heirs of the original 
under-raiyat who had acquired a right of occupancy by, custom 
were entitled to continue the appeal after the death of the original 
under-raiyat. It appears that the suit for ejecting the original 
under-raiyat, that is the predecessorin-interest of the respondents 
was instituted on the rzth February, 1928 on the ground that 
the under-raiyati was determined by service of notice under the 
section 49 of the Bengal Tenancy Act of 1885. The plea of the 
original under-raiyat who was the defendant in the suit was that 
he had acquired a right of occupancy by custom and consequently 
he was not liable to be ejected by service of notice under section 
49. While this suit was pending before the trial Court the new 
Bengal Tenancy Act came into operation on the arst February, 
1929. By virtue of section 48f of the new Act the under- 
raiyati became heritable and consequently his heirs after hia death 
would be entitled to possess the property as under-miyata. The 
position would have been entirely different if at the date of the 
institution of tbe suit the under-raiyati was terminated and the 
original under-raiyat was a trespasser on the land. In view of 
the finding of the lower Appellate Court which has not been 
challenged before us viz. that at the time of the institution of 
the suit and at the date when the new Act came into operation 
the under-raiyti was not validly terminated and the original undez- 
raiyat continued to be an under-rriyat aa contemplated by section 
48f in respect of the land in suit, the under-raiyati became 
heritable by the operation of that section and consequently after 
“his death his heirs inkerited the holding and were entitled to con- 
tinue the appeal, Weare accordingly of opinion that the learned 
Judge’s decision on this point is correct. 

The appeal is accordingly dismissed! with costs. 


P. R. f Appeal dismissed. 
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CIVIL REVISION. 
Before Mr. Justice Nasim Ali ani Mr. Justice Khundkar. 


SRIMATI SARALA DASI 
-o 


PRESIDENT OF THE CALCUTTA IMROVEMENT 
`~ TRUST TRIBUNAL.* 


Land acquisition —Hindu widows interesit—Land Acguistilon Act (I of 1894), 
Sec. 32—Re-invastment—Fudicial fusction—Money, when to be invested — 
Expedisney. 

The President, Calcutta Improvement Trust, has jurisdiction under section 
3a of the Land Acquisition Act to re-invest: in 1934 the money which remained 
invested in G. P. Notes since 19141 the purchase of other lands and in this 
matter, he acts as a Judge and has got to exercise his function in a judicial 
manner. Tho law does not say that the money is to be re-invested,in the par- 
chase of land within any particular time but it shall be done when tho Interest. 
of the person calls for the exercise of that power. The President while excrci- 
sing his judiclal function should consider whether the re-investment js expedient 
in view of the allegations of the person who wants the money in question 
may continue to remain in depositas before. In such a case the primary con- 
sideration for the Court is the interest of the person for whose benefit the 
legislature has given him the power. 

Nawab Bahadur of Murshidabed v. Kumar Arun Chandra Singh (1) 
referred to. ' 3 a 

Thongh the Land Acq uisition Act does not lay down any procedue which 
Is to be followed, the Court jn- this case should bear the petitioner before it 
decides whether it ls desirable or advantag eous that the money which has iemaln- 
od invested in G. P. Notes since 1914 without any objection from any body 
should now be re-invested in view of the facts stated in the petition of the 
potitionear before It. 


Application for Revision by the Petitioner. 

The material facts appear from the judgment. 

Messrs. Satindra Nath Mukherjee and Satis Chandra Munsi 
for the Petitioner. 


. No one for the Opposite Party. 
C A. v 
The following judgment was delivered : 
The facts which give rise to this Rule are as follows :— 
Premises No. 115-1-1 Cornwallis Street and 7 Paul Lane in 
which the petitioner had a Hindu widows estate were acquired 


\Civil Revision Case No. 704 of 1934 against the order of D.C. Ghose, Esq, 


President, Calcutta Improvement Trust Tribunal, dated the 7th May, 1924. 
(1) Civil, Rev, Case No 1445 of 1990--Unieported. 


Vou LX.) HİGH COURT, 


by the Calcutta Improvement Trust. Under section 32 (b) of the 
Land Acquisition Act the compensation money, namely, Rs. 42, 
515-11-5 was invested in G. P. -Notes in rg14.: Since then the 
G. P. Notes are being held in deposit by the Calcutta Improve- 
ment Tribunal the petitioner had been receiving the interest 
periodically accruing thereon. On the and March, 1934 & notice 
was issued by the President, Calcutta Improvement Trust, upon 
the petitioner calling upon her to sbow cause why the said'G. P. 
Notes should not be applied in whole or in part in the purchase 
of lands under the provisions of ‘Section 32 of the Land Acquisi- 
tion Act. The petitioner thereupon appeared before the learned 
President and prayed that the G, P. Notesin question might con- 
tinue to remain in deposit as before on certain grounds. The 
learned President by ‘his order dated the 7th May, 1934, rejected 
her prayer. This Rule is directed against the said order of the 
Presidgnt. 

It appears from the order of the learned President that he is of 
Opinion that under the provisions of Section 32 of the Land Acqui- 
sition Act, as suitable prorerties are now available, he is bound to 
change the investment and apply the compensation money in the 
purchase of lands. It cannot be disputed that the learned President 
has jurisdiction under Section 32 to re-invest the money in the pur- 
chase of other lands and that in this matter he actsas a Judge and 
has got to exercise his function ina judicial manner. The statute 

. does not say that the money is to be reinvested in the purchase of 
land within any particular time. Where the public officers are em- 
powered to do certain things for, a third person, the law requires 
that it, shall be done when the interest of that person calls for 
the exercise of that power. In the case of Nawab Bahadur of 
Murshidabad v, Kumar Arun Chandra Singh (1) decided by this 
Court, it has been pointed out that under Section 32 of the Act 
the President is to exercise his discretion in making the invest- 
ments in the interest of persons for whom the money is-held in 
trust. It was further pointed out in that case that the President 
should invest money in purchasing the lands presumably of the 
same value and income as the lands acquired. The President 
while exercising his judicial function should therefore consider 
whctber the re-investment is expedient in view of the allegations 
of the petitioner. Ina matter like this the primary consideration 
forthe Court is the interest of the person for whose benefit the 
legislature has given bim the power. The learned President 


(1) Civil Reviston Cass No. 1445 of 1930. 
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appears to have made the order in question on the supposition 
that he is bound to reinvest since suitable lands are now available. 
It is not exactly clear what is exactly meant by the words “suitable 
lands”. Itis not possible for us to find out from his order whether 


. the lands which are available now would bring the same income 


asthe lands acquired. Again it is not clear fromthe materials 
before us how the learned President bas come to the conclusion 
that suitable properties are now available. It is true that the Land 
Acquisition Act does not lay down any procedure which is to be 
followed in matters like this. But as observed by Domat in a well 
known passage which is quoted with approval by Sir Barnes Peacock 
C. J. in his judgment in the case of Hurro Chunder Roy Chowdhry 
v. Shoorodhonee Debia (1). “ Since laws are general rules, they 
cannot regulate the time to come so as to make express provision 
against all inconveniences, which are infinite in number, and so 
that their dispositions shall express all the cases that may possibly 
happen, Itisthe duty of a law-giver to foresee only the most 
natural and ordinary events, and to form his dispositions in such a 
manner as that, without entering into the detail of singular cases, 
he may establish rules common to them all; and next, it is the duty 
of the Judges to apply the laws not only to what appears to be 
regulated by their expr ess dispositions, but to all the cases to which 
a just application of them may be made, and which appear to be 
comprehended either within the express sense of the law, or within 
the consequences that may be gathered from it.” 

The learned President in our opinion therefore shovld hear the 
petitioner before he decides whether it is desnable or advantageous 
that the money which has remained invested in Government Pro- 
missory Notes since 1914 without any objection from añy body 
should now be re-invested in view of the facts stated in the petition 
of the petitioner before him. The matter does not appear to have 
been properly dealt with by the learned President. 

We accordingly make the Rule absolute, set aside the order of 
the learned President and direct that the petition filed by the 
petitioner be re-heard according to law in the light of the observa- 
tions made above. 


A. T. AL Rule made absolute. 
(1) (1868) 9 W. R. 402 (406) F. B.; B. L, R. Sup, Vol, 985 (991) F. B. 
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Bejors Mr. Justice Nasim Ak and Mr. Justice Khundkar, 
INDUBALA DASI 


v. 
LAKSHMI NARAYAN GANGULY AND oTHErs.* 


Suit for monsy—Inproperly stamped promissory note—Suit, if for recovery of 
money on promissory note—Promissory nots signed hy the Karta of the joint 
Jamily in his own name and not as Karta of joint fasmily—Alternatice 
clatm-——Civil Procedure Code (Act V of 1908), Sec. 115 Cl. (cJ- Government 
of India Act, Sec. 107—~Inter locutory order ~Irreparable injury. 


Where the plaatiff's case in substance was that though the manager of the 
joint fanuly and the joint business executed the promissory note in his own name 
(the promissory note wasnot duly stamped), the loan was taken by the joint 
family through its mana get for the purposes of the joint family and joint family 
business, but it was not specifically stated in the plaint that the promissory note 
was taken as security for the loan advanced io the joint family : 

Held, that the suit was not simple suit for recovery of money on the promis- 
sory note only but sulton the promissory note as well ason the original cons 
sideration, that is, the debt which was alleged to have been incurred by the 
manager of the joint family and joint business and that it was open 1o the platntift 
to sue on the promissory note and alternatively upon the consideration. 

Sadasuk Fanki Das v. Sir Kishan Pershad (1) referred to. 


That the alternative claim on the origina! debt, that is, the original considera. 
tion was Included In the plaint. 


“Where there isa loan independently of the promissory note, the creditor is- 


not dabarred from suing on the original cause of action by the fact that the 
cause of actlon arose oul of the same transaction in the coarse of which the 
promissory note was execated,” 

Abdul Rabbani v. Shyam Lal (a) referred to 

That the promissory note being signed by the Karta of the joint family in his 
own name and not as Karta of the joint family or as manager of joint family 
business was equally consistent either with a borrowing by the Karta for his own 
individual purpose or a borrowing for the purposes of the joint family and in the 
present case the borrowing might be held to be for the purpose of -the joint family 
and joint family business. 

Abdul Majid Khan v. Saraswatbat (3) referred to. 

Where the issues raised in Court below, which were not objected toby the 
defendants when raised-—related to the plaintiff's alternative claim on the ociginal 
consideration, namely, the debt for which the promissory note was alleged to have 
been teken, the defendant not being taken by surprise, the Court shoald not 
reject the evidence in support of the issues, offered by the plaintiff. 


* Civil Revision Cases Nos. 768, 769, 892 and 893 of 1924, against the orders 
of the Subordinate Judge of Nadia, dated the 31st May and 7th June, 1934. 

(1) (1918) I. L. R. 46 Cale. 663 (667). i i 

(2) (1929) 34 C. W N. 554 (556). 

(3) (1933) L. R. 61r I. A. 90 ; 8 C. Le Je 548. 


QI 
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That an application [or amendment of plaint oo such cirenmstances could not 
be said to be improper. x 

That the alternative claim on the original debt, that is, the original considera- 
tion being included in the plaint the question of Iimitat’on, the application for 
amendment of plaint being allowed, did not arise. 

That if, however, by the amendment a new claim was being added, the amend- 
ment in this case should be allowed in view of the exceptional circumstances of 


- this oase. 


» Clause (c).of section 115 of the Code of Civil. rocedure has been advisedly 
Jeft in Indefinite language in order to empower the High Court to interfere and 
correct gross and pal pable errcrs of subordinate Courts for the ends of justice. 


Mathura Nath Sarkar and another v, Umes Chandra Sarkar (1); Raghu 
Nath Gujrati v. Rai Chatraput Singh (2) and Togas Bibi v, Satish 
Chandra Bhattacharji (3) referred to. 


The High Conrt will not interfere with interlocutory orders unless an irrepar- 
able injury will be done and a miscarriage will inevitably issue if the High Court 
holds its hand. “If however, irreparable injury would be caused to one of the 
Htigants if the matter was not set right, the High Court ought to Intervene In 


` the current litigation and disturb the normal progress of a case by rivising an 


interlocutory order that has been passed by a subordinate Court, 

Salam Chand Kanayram v. Bhagwan Das Chilkama (4), Gobind Mokun 
Doss v. Kunja Bekary Doss (£); Amjad Ali w. Ali Hossain Fekar (6) ; Charu 
Chunder Dutt y. Sarat’ Chunder Singh (7) and Lekenath Mukherjee vi Abani 
Nath Mukherji (8) referred to. 

That in view of the particular facts and circomstances of PE cosets 
High Court interfered with the order of tho- subordinate Conrt refusing to take 
evidence on certain issues and rejecting the plaintiff's application for amendment 
of platnt. 

Application for Revision under section 115 of the Code of Civil 
Procedure and section 107 of the Government of India Act by the 
Plaintiff, l . l 

Suit for recovery of money. 

The material facts appear from the judgment. 

Messts, A. N. Boss, Hiralal Chakrabarti, Panchanon Ghose, 
Surendra Nath Bose and Seeria Narayan Ghose for the Peti- 
tioner in all the Rules; 


Mr. Paresh Nath Mukherjee for the Petitioner in Nos, 892 


‘and 893. 
(1) (1897) 1 C. W. N. 626. 
(a) (1897) 1 C. W. N. 693. 
(3) (1924) I. L. R. 51 Cale. 690. ’ 
(4) (1926) I. L. R, 53 Calc. 167. 
(5) (1909) 10 C. L. J. 407. 
(6) (1910) 12 C. L. J. 519. > 
(7) (1910) 12 C. L. J. 597. i 


(8) (1933) 37 Ce W. N. 1093. 
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Messis. Pugh, Arun Sen and Sudhansu Sekhar Mukherjee for 
Opposite Party Nos. 2 to 6 and No. 14. 

Mr. Chandra Sekhar Sen for Opposite Party in Nos, 892 and 893. 

The following judgment was delivered : » 

The facts which give rise to these Rules are as follows :— 
One Indu Bala instituted Suit No. 86 of 1933 in the Court of 
the Subordinate Judge of Nadia for recovery of a certain amount of 
money on certain promissory notes. Another suit viz. Suit No 85 
of 1933 was instituted by one Gurudasi against the same defendants 
for tecovery of another sum of money on the basis of certain other 
promissory notes, The two suits were consolidated. It appears 
that both the suits were instituted on the agth May,.1933. Written 
statements were filed by the defendants on the roth August, 1933. 
Certain issues were settled by the Court on those pleadings on the 
30th August, 1933. The issues which are relevant for the purposes 
of the present Rules are as follows :—~ 

“Issue No. 7. Is the business an ancestral joint Hindu family 
. business? Was it inherited by the eons of Ananda Ganguly? If 
80, did the business go by the name of Ganguly Brothera? 

“Issue No. 8. ‘Did the father of the defendants 7 to 14 inherit 
along with the brothers the Karbar of Ananda Ganguly? Did they 
and thereafter the present defendanta forme joint Hindu family? 
Was their Karbar a joint family Karbar and carried on in the name 
of Ganguly Brothers ?” and 


“Issue No. 9. Did Ganesh and Rakhal and on Ganesh’s death 
Lakshmi Narayan and Rakhal and on Rakhal’s death Lakshmi 
Narayan act jointly and severally as the Karta of the joint family 
and of the joint family Karbar? Did they raise the loans for carry- 
ing on the joint family business or for the benefit of the joint 
family. ” : 


The hearing of the suit commenced on the 7th May, 
1934 On the roth May, 1934 the plaintiff wanted to adduce 
evidence on these issues. The learned Judge by his order, dated 
the 31st May, 1934 refused to take evidence on these issues on 
the objections of the defendants to the reception of this evidence. 
On the same day the plaintiffs in the two suits filed applications for 
amendment of the plaints. On the 7th June, 1934 the learned 
Judge rejected the plaintifts’ applications for amendment. The 
Rules Nos. 768 and 769 are directed against the orders of the 
Subordinate Judge, dated the 31st May, 1934 in the two suits and 
Rules Nos. 192 and 193 are forthe revision of the orders ofthe 
Subordinate Judge dated the 7th June, 1934 in’the two suits, 


g 


.93 
Givi. 
1934- 
weya 
Indubala Dasi 


V» 
Lakshmi Narayan 
Ganguly. 


July, 20. 


-%4 THE CALCUTTA LAW JOURNAL. [Von LX. 


Cvit: The learned Subordinate Judge refused to allow the plaintiffs 
1934. to adduce evidence on the aforegaid issues on the ground that the 


Indubala Dası suits were based on the bandnotes only on the allegation that the 
. Lakshmi Narayan makers thereof were the Kartas of a joint Hindu family and manager 
Ganguly. ofa joint family business and that the loans were taken by the 
== handnotes executed personally in their names for the purpose of 
their joint family and joint business and that the plaintiffs in their 
plaints did not make an alternative case for recovery of money lent 
on the basis of an agreement independently on the promissory notes. 
It may be stated here that the promissory note dated 24th Decem- 
ber, 1930 which is included in Schedule Ada of the plaintin Suit 
No, 86 of 1933 is not admissible in evidence as it is not properly 
stumped and that the promissory notes which are mentioned in 
Schedule ġa of the plaint in Suit No. 86 and the promissory notes 
.Mentioned in the plaint in Suit No. 85 of 1933 were executed by 
Rakhal Das Ganguli, the predecessor of opposite parties 7-14 and 
Lakshmi Narayan Ganguly the opposite party No. yin their own 
names and not as Kartas of a joint Hindu family or as manager of 
a joint family business. We are concerned with these promissory 
notes only in the present Rules. The plaints in the two suits have 
been placed before us by the learned Advocates appearing for the ` 
petitioner in tbis case. It seems to us that the plaintiffs’ case in 
substance is that though the managers of the joint family and the 
joint business executed the promissory notes in their own names, 
the loans were taken by the joint family through their managers 
for the purposes of the joint family and joint family business. It 
is no doubt true, that it is not specifically stated in the plaint that 
the promissory notes were taken as securities for the loans advanced 
to the joint family. From the allegations in the plaint it cannot be 
said that by the execution of the promissory notes the debt was 
entirely extinguished. Taking the plaint in each suit as a whole we 
‘are not in a position to aay that the suits were simple suits for 
recovery of money on promissory notes Only. Ifthat were so the 
allegations about the joint family, family necessity, necessity for 
the purposes of business would be meaningless. ‘The impleading of 
‘the members of the family other than the executants of the pro- 
misgory notes, or their heirs would be also meaningless. The 
statement in paragraph Io of the plaint, namely, that the defendants 
being members of the joint Hindu family and the debts having been 
incurred to meet the necessity of the said joint family Karbar and 
the joint Hindu family, the defendants are liable for the said debts, 
would be meaningless. . We are therefore of opinion that the suits 


a 
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are not simple suits on the promissory notes-alone. .On the other 
hand we are inclined to hold that fhe plaintiffs’ suits must be taken 
as suits on the promissory notes a3 well as on the original considers- 
tion that is, the debts which are alleged to have been incurred by 
the managers of the joint family for the purposes of joint family and 
joint business, In our opinion such a course is open to the plaintiffs, 
This view is supported by the decision of their ‘Lordships of the 
Judicial Committee in the case of Sadaswk Janki Das v. Sir Kishan 
Pershad (1) The promissory notes in question were no doubt 
signed by the Kartas of the joint family in their own names and 
not as Kartas of the joint family or as manager of joint family 
business, But the promissory notes being signed by the Kartas in 
their own names is equally consistent either with a borrowing by the 
Kartas for their own individual purpose or a borrowing for the pur- 
poses of the joint family and the joint family business. See Addud 
Majid Khan v. Saroswat bai (2). This view of ours is further 
confirmed by the fact that the defendants did not mise any objection 
when the issues mentioned above were framed by the Court. The 
issues show the real nature of controversy between the parties, as 
indicated in the pleadings. Itis not disputed that those issues 
relate to the plaintiffs’ alternative claim on the original considers- 
tion i, e. the debts for which the promissory notes are alleged to 
have been taken. It cannot therefore be said that when the plaintiff 
wanted to adduce evidence relating to those issues, the defendants 
were taken by surprise. It is not disputed before us that the evi- 
dence which the plaintiff wanted to adduce and which the learned 
Judge has rejected is relevant to the said issues, We are therefore 
of opinion that the learned Subordinate Judge was not justified in 
rejecting the evidence which was offered by the plaintiffs. We are 
further of opinion that in this case the learned Judge was not 
justified in rejecting the applications for amendment of the plaints. 
The reasons given by the learned Judge in support of his 
order are :— 


(a) that “the plaints are nothing but on the foot of the pro- 
missory notes and the suits are only for recovery of money borrowed 
by executing those promissory notes.” 

(5) That “ the descriptions of the makers of the hand-notes as 
Kartas and the recitals or the purpose of the loan are immaterial 
and cannot make the suits other than suits on hand-notes. ” 


(1) (1918) I, L. R. 46 Cale 663 (667). 
(3) (1993) L. R. 611. A. 90; 38C, L. J. 548. 
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cyr, (c) That there is no allegation of any obligation in the plaint 
1934. apart from the obligation created by the hand-note. 
Indubala Dasi Under Order VI, R. 17 Civil Procedure Code the Court may 


Lakshmi’ Narayan at any stage of the proceedings allow either party to amend hia 

y pleadings in such a manner and on such terms as may be just and 
all such amendments shall be made as may be necessary for the 
purposes of determining the real question in controversy between 
the parties The learned Judge has observed that the issues men- 
tioned above “ were wrongly framed for want of discussion of the 
whole law on the subject.” Therefore it is clear that plaintiffs’ 
claim en the original consideration #. e. debts for which the promis- 
sory notes were taken was already put into issue. Plaintiffs are 
therefore justified in thinking that the original plaints contained the 
alternative claim on the original consideration, When objection 
was taken by the defendants to the trial of those issues at the hear- 
ing the plaintiffs applied for amendment of ‘the plaint in order that 
there might not be any dispute in future as regards the real nature 
of plaintiffs’ claim in the suits f. 4. as regards the real nature of 
controversy between the parties. Ifthe learned Judge’s view of the 
matter, namely, that the suits are only suits on the promissory 
notes be correct then this isa fit case, in which the learned Sub- 
ordinate Judge should have given leave to the plaintiffs to amend 
the plaints as prayed for by them. 


It was however contended by the learned Counsel for the oppo- 
site parties that the implied promise to pay the original debts was 
merged in the express promise to pay as contained inthe promis- 
sory notes and consequently the alternative claim, namely, the claim 
on the original debt alleged to have been contracted by the Kartas 
of the joint family for the purposes of joint family and joint busi- 
ness, is not sustainable in law. In the present proceeding it is not 
necessary to determine whether this contention is valid or not. It 
is enough to point out at the stage that “where there is a loan 
independently of the note the creditor is not debarred from suing 
on the original cause of action by the fact that the cause of action 
arose'out of the same transaction in the course of which the pro- 
missory note was executed.” See Abdul Rabbani v. Shyam Lal (1). 
We are at the present stage of the case concerned only with the 
question whether the application for amendment should be allowed 
or not. It has been already pointed out that it is open to plaintiffs 
to sue on the promissory notes and alternatively upon the considera- 


(1) (1999) 34 C. W. N. 554 (556). 


. 
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tion : Sadasuhk v. Kishan Pershad (1) and thatithe promissory notes 
being signed by the Kartas in their own names are not inconsistent 
with borrowing for the purposes of the joint family and the 
joint family business: dddul Majid Khan v. Saraswatbat (2) 
whether the plaintiffs will ultimately succeed on the amended plaint 
or not is entirely a different matter and the learned Subordinate 
Judge will have to coms to a decision on the matter after taking 
the evidence which the parties may think proper to adduce before 
him. For the purposes of the present Rules itis enough to say 
that the entire controversy between the parties regarding plaintiffs’ 
claim on the transactions in question should be adjudicated upon 
in the present litigation. It is also urged by the learned Counsel 
forthe opposite parties that they will be deprived of a valuable 
right which they have acquired by virtue of the operation of the law 
of limitation. If we are right in our view that the alternative claim 
on the original debt, that is, the original consideration, was already 
included in the plaints the question of limitation does not arise. 
If however by the amendment a new claim is being added, the 
pmendment in this case should be allowed in view of the exceptional 
circumstances of this case, which we have already mentioned. It 
is however contended by the learned Counsel for the opposite 
parties that even if the learned Subordinate Judge is wrong this 
Court has no power to revise his orders under section r15 Civil 
Procedure Code. There has been a good deal of controversy as to 
the exact meaning of the words “acted in the exercise of its jurisdic- 
tion illegally or with material iregularity ” as used in section 115, 
clause (c) of the Code. In the case of Rajah Amir Hassan Khan 
v. Sheo Baksh Singh (3) their Lordships of the Judicial Committee 
has observed as follows :— 


“Tt appears that they (f. s., the Judges of the Lower Courts) had 
perfect jurisdiction to decide the question which was before them 
and they dij decide it. Whether they decided it rightly or wrongly, 
they had Jurisdiction to decide the case; and even if they decided 
wrongly, they did not exercise their jurisdiction illegally or with 
material irregularity. ” 

Again in the case of Balkrishna Udayar v. Vasudsva Atyar (4) 
their Lordships of the Judicial Committee have observed that 

(x) (1918) I. L, R. 46 Cale. 663 (667). 

(a) (1933) L. R. 61 I. A. 90; 58 C. L. J. 548. 

(3) (1884) L. R. rr L A. 237; 1. L. R. 11 Calc, 6. 

(4) (1917) Le R. 44 l, A, a61 ; a6 C. L. J. 143. 
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“Section 115 applies to jurisdiction alone, the irregular exercise or 
norrexercise of it, or the illegal assumption of it. The section is not 
directed against conclusions of law or fact in which the question of 
jurisdiction is not involved.” In the case of Umed Malv. Chand 
Adal (1) the Judicial Committee has however held that ifa Court 
decide a case in the absence of a necessary party, that is material 
irregularity within the meaning of section rr5 Civil Procedure 
Code. 3 i 
Now if the third clause of section rr of the Code is not 
intended to have a meaning distinct from that of the other two 
‘clauses it would not have been added to section 622 of the Code of 
1877 by the Amending Act of 1879. Amir Hassans case (2) 
simply decided what “illegality” or “ material irregularity” is not. 
From Ba/arisna’s case (3) it is not also easy to deduce any clear 
tule of construction of .the third clause of section 115 except the 
negative one that wrong conclusions of lawor fact in which the 
question of jurisdiction is not invol ved are not included init. “AU 
cases of ‘ acting illegally ’ are cases of error in law though the com- 
verse is far from true. Any error in law which amounts to a usurpa- 
tion of authority in the act done by the Court comes within 
clause (c) if it is not already within clause (a). In the broad sense 
of the word no Court ever has jurisdiction to act illegally though 
it may have jurisdiction to make an order what in fact or in law is 
wrong” [See Hindley v. Joynarain (4)|. Umed Mals case (1) seems 
to imply that clause (c) may be applied when failure of justice is due 
to one or other defects of procedure. But does the said clause refer 
only to defects of procedure ? Is it confined to errors in the method 
or manner of trial only ? “ Junisdiction to try a suit does not mean 
jurisdiction to anything whatever by order made in that suit; if it 
did, an exception for material errors in procedure (strictly so 
called) would be almost ludicrous” | C. D. M. Hindley v. Joynarain 
Afarwari (s)]. Again the words “illegally ” and “ material irregu- 
larity ” cannot have the same meaning. Ifthe words acted with 
“ material irregularity ” refer to irregularity in procedure what mean- 
ing is to be attached to the words “acted illegally”? In view of 
these difficulties it has been laid down in some cases by this Court 
that clause (c) has been advisedly left in indefinite language in 


(1) (1926) L. R. 53 I. A. ayi ; 45 C. L. J. a74. 
(2) (1884) L. R. Int, A. 297; 1. L. R. 11 Cale. 6. 
(9 (1917) L. R. 44 L A. a61 5 26 C. L. J. 143. 

* (4) (1919) L L. R. 46 Calc. 962 (970-71). 
(5) (1919) IL. L, R. 46 Calc. 962 (97a). 
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order to empower this Court to interfere and correct gross and 
palpable errors of subordinate Courts for the ends of justice. See 
Mathura Nath Sarkar and another v. Umes Chandra Sarkar (1); 
Raghu Nath Gujrati v. Rai Chatraput Singh (2); Jogunnsssa Bibi v. 
Satish Chandra Bhattacharji (3). l 


Another branch of the argument of the learned Counsel for the 
opposite party in this connection is that even if this Court has power 
under section 115 to revise the ordera of the Subordinate Judge, 
the orders under discussion in these Rules are merely interlocutory 
orders and consequently they cannot be revised by this Court at 
this stage. Itis argued that section 115 of the Code is confined 


to a case which has been decided, in other words to a case where > 


the rights of the parties have been determined. It is contended by 
the learned Counsel that as the rights of the parties have not yet 
been determined this Court cannot interfere at this stage. Reliance 
was placed in support of this contention on the observations of 
Woodroffe, J. inthe case of Chandi v. Kripal(4). So far as this 
Court is concerned it can be said to be now fairly established that 
this Court will not interfere with interlocutory orders unless an 
irreparable injury willbe done and a miscarriage will inevitably 
issue if this Court holds its hand. If however irreparable injury 
would (be?) caused to one of the litigants if the matter was not 
set right, “this Court ought to intervene in the current litigation 
and disturb the normal progress of a case by revising an interlocu- 
tory order that has been passed by a subordinate Court” See 
Salam Chand Kannyram v, Bhagwan Das Chilhama(s). It was 
however contended on behalf of the opposite parties that as these 
orders can be challenged in the appeal from the decree which may 
be passed in that suit, this Court should not interfere at this stage. 
Reliance was placed for this contention also on the decision of 
this Court in the case of Chandi v. Kripal (4) cited above. It is 
true that in that case Woodroffe, J. observed that interlocutory 
orders did not come within the scope of section trg but the learned 
Judges who decided that case were of opinion that this Court 
would have power under section r5 of the Charter Act to interfere 


and to set aside the order of the subordinate Courts. Itis how- 


(1) (1897) 1 C. W. N, 626. 

(2) (1897) 1 C. W. N. 633. 

(3) (1924) I. L.'R sr Calc, 690. 

{4) (torr) 15 C. W. N. 68a, x 
(5) (1926) I, L R 53 Cale. 767. 
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ever argued that order 6, rule 17 of the Code gives a discretion to” 
the Court either to allow or reject the prayer for amendment and 
thatthe Court is not bound to allow the amendment. But it has 
been pointed out by this Court in the case of Loke Wath Mukherjee 
and others v. Abani Nath Mukherji and others (1) that "Ordinarily 
the discretion of a judicial officer will not be reviewed by this Court 
in revision. But it isimpossible to lay. down a hard and fast rule 
that in no circumstances will the discretion exercised by a judicial 
officer be reviewed either under section 115 of the Code of Civil 
Procedure or under section 107 of the Government of India Act or 
under the combined operation of the two last-mentioned sections. ” 
Again there is a respectable body of authority at any rate in this 
Court in support of the view that under section toy of the Govern 
ment of India Act (section r5 of the Charter), this Court can 
interfere where irreparable injury will be done to one of the litigants 
or where there will be a failure of justice ifthe matter is not set 
tight: Godind Mohun Doss v, Kunja Behary Doss (2); Amjad Ali 
v. Ak Hossain Johar and others (3) ; Charu Chunder Dutt y. Sarat 


_ Chunder Singh (4) ; Loke Nath Mukheryes and others v, Abani Nath 


Mukherji and others (1). 

The point for determination therefore is whether in this parti- 
cular case any irreparable loss will be caused to the plaintiff if we 
do not interfere at this stage. It appears from paragraph 22 of the 
petition of the plaintiffs to this Court that one Pran Krishna Mallik, 
who is aged about 70 and who was the principal officar of the defen- 
dants and is therefore ina position to prove the account books 
which have been now produced in Court in spite of the objection of 
the opposite parties, has recovered recently from a serious attack of 
double pneumonia and that if his evidence ‘be not taken now, it 
may be that, if the Court of appeal ultimately be of opinion that 
the plaintifs were entitled to proceed with their claims on the 
original consideration in this litigation, the plaintiffs may not then 
get the benefit of the evidence of this witness having regard to his 
old age and the precarious condition of his health. In the counter- 
affidavit which was filed by the opposite party the statement that 
the said witness is aged about 70 was not denied and the answer to 

he plaintiffs’ allegation that the witness had recently suffered from 


Jouble pneumonia and wis ina precarious condition of health is 


(1) (1933) 97 C. W. N. 1093 (1036). 
(2) (1909) 10 C. L. J. 407. 

(3) (1910) 12 C. L. J. 519.3 

(4) (1910) 12 C, L. J. 537. 


‘ 
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only evasiva, In these circumstances we are of opinion that if this 
evidence be not taken now and if the witness dies in the meantime, 
the plaintiff will sufer irreparable loss. Further ifthe order of the 
learned Subordinate Judge be now allowed to stand and if the Court 
of appeal ultimately comes to the conclusion that the orders of the 
learned Judge are wrong, the suits will have to be remanded again 
to the trial Court for evidencs and litigation will be protracted. If, 
on the other hand, this evidence be taken now and the Court of 
appeal ultimately holds that the evidence is irrelevant, the appeal 
Court would reject that evidence and proceed to hear the cases on 
the remaining portion of the evidence. It is therefore in our opinion 
desirable in the interest of the parties that this evidence should be 
taken at this stage so that there may not be any risk of a remand in 
future by the appellate Court. We are therefore of opinion that in 
view of the peculiar facts and circumstances of this case we should 
interfere in this matter. 


We accordingly make the Rules absolute, set aside the orders of 
the learned Subordinate Judge against which these Rules were 
directed. The learned Subordinate Judge is directed to amend the 
plaints as prayed for by the petitioners, to treat the suits not only 
as suits for recovery of money on promissory notes but also as suits 
for recovery of money on the original consideration and then to 
proceed to take evidence and decide the suits on that footing. 


The defendants will have an opportunity of filing additional 
written statement and mising additional issues, if they so like. 

Costs in these Rules will abide the result, hearing-fee being 
assessed at ten gold mohurs. 


A. T. MM Rules made absolute, 
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Before the Howbls Mr. Manmatha Nath Mukerji, Ading 
Chief Justice and Mr. Justice S. K. Ghose 


BASIRUDDIN FARIADAR 


v. 


SARADINDU NARAYAN ROY anp.orHars.* 


Decree against a dead person, if ao nullity—Right of the heirs to object to 
execution against them—Couis's power to hold enguiry as to whether the 
decree is without jurisdiction. 

A decree passed againsta doad person amonnts to a nullity and cannot be 
executed against the heirs and legal representatives of the deceased. 

It is quite competent for the executing Court to go into the question whether 
asa matter of fact the decree was made against a dead person dnd as such was 
made without furisdiction. : 

Gorachand Haldar v. Prafulla Kumar Roy (1) and Amalia Bala v. Sarat 
Kumari Dasi (a) referred to. f 

Appeal by the heirs of the decessed Judgment-debtor. 


Application was under section 47 of the Civil Procedure Code 
taking exception to the execution of a decree for rent on the 
ground that the decree had been passed against a dead man and 
therefore the same could not be executed against the applicants 
who were the heirs and legal representatives of the deceased. 


The material facts will appear from the judgment. 

Mr, Dinesh Chandra Roy for the Appellants, 

Mr. Asita Ranjan Ghose for the Respondents. 

The judgment of the Court was as follows : 

Upon the findings arrived at by the Courts below the facts of 
this case which cannot be disputed seem to be the following—that 
the decree-holders obtained ea decree for rent in respect of a 


certain tenancy againsta number of defendants amongst whom 
was the, namely, defendant No. 2. This defendant was dead, 


*Appeal from Appellate Order No. 370 of 1933, against the order of Mr. A. 
Banerjee, Subordinate Judge of Dinajpur, dated the a6th April, 1933, rever- 
sing the order of Mr. G. Chatterjee, Munslff, and Court, Dinajpur, dated the 
26th January, 1933. r 

(1) (1925) I. L. R. 53 Cale, 165 ; 4a C. LJ. 1 ; 9 C. W. N. 948 F. B. 

(a) (1931) 54 C. L. J. 593. 


Vou. LX.) HIGH COURT. 


but the fact that he was dead was not brought to the notice of 
the Court and on the other hand a false return was lodged through 
a peon alleging that there was proper service of summons on him, 
In such circumstances the decree was obtained on the 26th Novem- 
ber, 1930. On the 2oth April, 1932, the decree-holdurs put the 
decree into execution under the provisions of Chapter XIV of 
the Bengal Tenancy Act as a rent decree. They applied for 
substitution of the heirs of the said judgment-debtor No. 2 on 
the 4th of June, 1933, and obtained from the Court an order 
substituting the appellants as his heirs and legal representatives. 
After the order was passed notice was issued on the appellants 
under Order 21, rule 22, Code of Civil Procedure. The appellants 
appeared after service of the said notice and eventually on the 
8th of November, 1932 filed’ an objection under section 47 of the 
Code alleging that the decree had been passed against a dead man 
and therefore was a nullity so far as that person or his legal re- 
presentatives were concerned. 

The Court of first instance upheld the objection and ordered 
that the decree could only be executed as a money decree and 
against the other judgment-debtors and not against the present 
appellants. The Subordinate Judge on appeal has reversed the 


trial Court’s decision and hes held that the execution proceeding . 


can go on under the provisions of chapter XIV of the Bengal 
Tenancy Act because the executing Court is not competent to go 
behind the decree unless it appears on the face of the decree that 
there is something which makes it invalid. The learned Sub- 
ordinate Judge bas referred to the Full Bench dicision of this 
Court in the case of Gora Chand Haldar v. Prafulla Kumar Ray 
(1) and has taken the view that that decision has been modified 
by the decision in the case of Amala Bala Dasi v. Sarat Kumari 
Dasi(a) to this extent that in all cases the Court will have to confine 
itself to the papers that are on the record and that it can in ro 
casé hold any investigation for the purpose of ascertaining whether 
there was jurisdiction in the Court to pass the decree. The 
observations contained in the last mentioned decision, in our 
opinion, must be taken along with the facts of that case which, 
it may be pointed out, was a case in which the territorial juris- 
diction of the Court passing the decree was questioned. 

We are of opinion that the decree having been passed not 


(1) (19a5) IL. L. R. 53 Cale. 166 ; 42 C. L. J. 1; 29 C. W, N. 948 F.B. 
(a) (1931)54 C. L. J. 592 
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‘against the appellants but agaimst a person whose heirs and legal 
representatives they” are the appellants were perfectly entitléd, 


. when they were sought to be brought on the record, to point out 


to the éxecuting Court that the decree as it stood was not executa- 
ble as against them. The proposition that a decree passed against 
a dead . person amounts to nullity is too well-settled to admit of 
any doubt in the present day. The executing Court, in our judg- 
ment, was fully-competent to enquire into the question which 
arose in the present case. The fact that the judgment-debtor 
No. 2 was dead before the decree was passed and the decree was 
obtained by concealing from the Court the fact that he was dead 
and getticg a false return submitted by the peon cannot be 
challenged in this second appeal before’us. We are of opinion, 
therefore, that this appeal ought to succeed. 

We accordingly set aside the order of the learned Subordi 
nate Judge and restore that of the ‘Court of first instance. The 
appellants are entitled to their costs in this Court and in the 
Court of appeal below, the hearing fee of this appeal being assessed 
at two gold moburs. 


A C G Appeal allowed, 





CIVIL REVISION. 
Before Mr. Justice Nasim Ali and Mr. Justice Khundkar, 


' RAJA PRITHWI CHAND LALL CHOWDHURY 
v. 
ELAHI BUKSH MOHAMMAD.* 


Bengal Tenancy (amended) Act (IV of 1935), Srction 26 F—Order in a proe 
ceeding under, tf appealable. 
An order ina proceeding under Section 26 J of the Bengal Tenancy Act is 
not appealable. 
Application under Section 115 of the Code of Civil Procedure 
by the Applicant. 
Messrs. Shailendra Nath Majumdar and Sudhansu ‘Sekhar 


Mukherjee for the Petitioner. 


* Civil Revision Case No. 1371 of 1933, against the order of the Subordinate 
Judge of Dinajpur, dated goth, July, 1933, reversing that of A. S, M. Salek, Esq» 
Munsiff, Raiganj, Dinajpur, dated the 19th July, 1992. 


Von. LX] HION court. 


Mr. Subodh Chandra Dutta for the Opposite Party. ` 
The materia] facts appear from the judgment : 


This is an application in’ revision against the order of the 
Subordinate Judge of Dinajpur, dated the 2oth July, 1933, rever- 
sing the order .of the Munsiff of Raigunj in a proceeding under 
Section 26 J of the Bengal Tenancy Act. The only ground on 
which the Rule was issued is that the learned Judge had no jurie 
diction to interfere with the order of the Munsiff in appeal as 
the order of the Munsiff was not at all appealable. It appears 
from the judgment of the learned Subordinate Judge that he is 
also of opinion that the order in a proceeding under Section 26 J 
of the Bengal Tenancy Act is not appealable, but he treated the 
order as one under section 158 of the Bengal Tenancy Act. We 
have looked into the petition which was filed by the landlord on 
the basis of which the proceeding out of which the present Rule 
has arisen was started. It is clear from the said petition that it 
was only under Section 26 J of the Bengal Tenancy Act. The 
learned Judge was therefore in error in holding that it could be 
treated as a proceeding under section 158 of the Bengal Tenancy 
Act. : f 

The result therefore is-that this Rule is made absolute, the 
order ‘of the learned Subordinate Judge is set aside and that of 
the Munsiff restored. 


There will be no order for costs in this Rule, 
PR Rule made absolute, 
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Before Mr. Justice Nasim Ali and Mr. Justice Khundkar. 


KEDAR MULL AGARWALA AND ANOTHER 
v. 
WAZIFUNNESSA AND ANOTHER.* 


Substifuted service ,“if personal service and tf dus service within the meaning of 
Article 164 Schedule I of the Indian Limitation Act (LX of 1998)—Civil 
Procedure Code (Act V of 1908), order 5, rule 20, clause (2). 

Order 5, rule 20, clause (2) laid down that for the purpose of passing a decree, 
the Court can take the substituted service as personal service on a defendant and 
although substituted service may bs considered as personal service on the defen- 
dant, this does not preclude the defendant from showing that the order for substi- 
tuted service was procured on misrepresentation of facts and there, was no service 
atall, 


Substituted service as prescribed by the Code of Ciril Procedure is not due 
service within the meaning of Articlé 164 ot the Indian Limitation Act, 


Ram Bkharose v. Ganga Singh (1) and Gyomammal v. Abdul Hussain Sahib 
(3) relled on. 

Application under section rr5 of the Code of Civil Procedure and 
under section 107 of the Governmert of India Act by the Plaintiffs, 


The material facts appear from the judgment, 


Mr. Pugh with Messrs. Prakash Chandra Pakvrashi and 
Himangshu Chandra Chowdhury for the Petitioners, 


Dr. Bijan Kumar Mukerji for the Opposite Party. 
The following judgment was delivered : 


This Rule is directed against an order of the Subordinate Judge 
of Darjeeling dated the 8th June, 1933, allowing an application of 
the opposite parties Nos. 1 and 2 for setting aside an exparte 
decree passed against them "under Order IX, rule 13 of the Code of 
Civil Procedure. 

The Rule was issued on only one ground, namely, that the Sub- 
ordinate Judge wrongly assumed jurisdiction to go into further 
enquiries as to the date of knowledge of the passing of the ex parte 
decree, in view of the fact that the substituted service was due 
service according to law under Article 164 of the Limitation Act 
and the period of limitation commenced to run from the date of 


* Civil Revision Case No. 1273 of 1993, against the order of Mr. Alfred Bose, 
Subordinate Judge of Darjeeling, dated 8th July, 1933. 

(x) (1931) I. L, R. 54 AU, 154 (F. B.). 

(2) (1931) I. L. R. 55 Mad. 293. 


Vou. LX] HIGH COURT, 


the service. It appears from the order sheet of the learned Sub- 
ordinate Judge in the suit that on the 8th September, 1931 the mute 
recorded the following order :— 


“Summons not properly served. Plaintiffs’ Advocate asks for 
summons under Order V, rule 20, Issue summons accordingly. 
Fix 20th September, 1931. ” 


On the azoth September, 1931, the following order was 
recorded :— 


“ Defendants are absent. Summons have been served on them 
under Order V, rule 20. Two witnesses have been examined on 
behalf of the plaintiff Affidavit has also been filed recording 
service of notice on defendants. Suit is decreed ex parts.” Under 
Order V, rule 20, Civil Procedure Code substituted service by 
order of the Court shall be as effectual as if it had been made on 
the defendants personally. It was contended by the learned Counsel 
on behalf of the petitioners that the learned Subordinate Judge was 
wrong in holding that the substituted service was not due gervice 
within the meaning of Article 164 of the Limitation Act. In 
support of this contention reliance was placed upon a decision of 
the Madras High Court in the case of Sharida Beeby v, Abdul 
Salam (1). But in the case of Ram Bharose v. Ganga Singh (2), 
it has been laid down by the Allahabad High Court that even 
though the Court records an order to the effect that substituted 
service has been effected the proceedings at that stage being ex parte, 
it would be open to the defendant when he appears later to show 
that the order was not a proper order and that the method employed 
was not calculated to effect the purpose of informing the defendant 
of the institution of the suit. Again in the case of Gyanammal y, 
Abdul Hussain Sahib (3), Reilly, J.: observed as follows :— 


“ There are several methods of service provided. The first and 
best method of service is personal service on the defendant himself ; 
and in the class of personal service we may include service on the 
defendant’s agent or the manager of his business or a male member 
of his family residing with him. All that comes within the clase of 
personal service because it may reasonably be inferred and it is 
inferrable under the rules, that, if a summons is served upon a 
defendant’s agent or the manager of his business or a male member 
of his family living with him, it comes to the defendant’s knowledge. 


(1) (1997) I. L. R. 51 Mad. 860, 
(a) (1991) I. L. R. 54 All. 154 (E. B.). 
(3) (1931) L. L. R. 55 Mad. 223 (236). 
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Obviously the best method of service is upon the defendant himself 
But, even if the summons is returned to the Court os having been 
served on the defendant himself, and he does not appear at the 
trial of the suit, he is not necessarily concluded. We cannot in all 
cages.say that because the return is that the summons has been 
served personally, it has been duly served and so he cannot get an 
ex parts decree against him set aside. It is open to a defendant in 
such circumstances to show that the summons in the suit was not 
really served upon him but upon some body else, or that what was 
served upon him was not the summons in the suit, or that it did not 
give the correct date or some other essential information about the 
guit, or that it was not accompsnied by a copy of the plaint in the 
suit concerned, sothat although in a sense he ‘was personally 
served, he was not provided with the knowledge of the claim against 
him, which is the object of the service. ” 

It is clear therefore that even though the substituted service may 
be considered as personal service on the defendants under the pro- 
visions of order 5, rule 20, clause (2) Civil Procedure Code this 
cannot preclude the defendants irom afterwards showing that in fact 
there had been no service on him at all and that the order for 
substituted service was procured on misrepresentation of facta, 
Order 5, rule 20, clause (2) laid down that for the purpose of 
passing a decree at that stage the Court can take the substituted 


- service as service upon the defendant personally and nothing more. 


It cannot be said that simply because an order is obtained behind 
the back of the defendant to the effect that sevice waa effected 
under order 5, rule 20 of the Code that would preclude the defen 
dant from afterwards showing that the order for substituted service 
was not at all proper and that if real facts had been placed before 
the Court atthe time when the order was obtained, the Court 
would not have ordered substituted service. We are therefore of 
opinion that the learned Judge was justified in entering into the 
merits of the application in spite of the order dated the 29th 
September, 1931 to the eftect that the substituted service was 
effected on the defendants under order 5, rule 20 clause (2) of the 
Code of Civil Procedure. 

This being the only ground on which the Rule was issued the 
Rule should’; be discharged. The learned Counsel appearing for 
the petitioner however placed the facts of the case before us in 
order to show that there has been a failure of justice in this case. 
It is therefore desirable that we should say a few words on the 
merits of the cass. 


VoL. LX,] HIGH COURT, 


It is admitted now that these ladies had never resided at 
Naxalbari. On the representation of the plnintiff, Naxalbari was 
taken as the last place of residence of these defendants by the 
Court when the order for substituted service was made. It was 
represented to the Court (it is now conceded that that was a mis- 
representation) that the defendants had been residing at that place 
for sometime past at Naxalbari and it was on such representation 
that the Court was induced to hold that the substituted service was 
properly effected. The learned Judge was therefore perfectly justi- 
fied in holding that the service effected in this case upon the defen- 
dants was not due service. 


It was next contended by the learned Counsel for the petitioner 
that the application was barred by limitation, inasmuch as these 
defendants were aware of this decree long before 30 days from the 
date of the filing of the application under order 9, rule 13 of the 
Code of Civil Procedure. The learned Counsel placed before us 
certain statements of these two ladies and wanted to show that on 
their own evidence it could not be held that they did not know of 
the proceedings earlier than 30th November, 1932. The learned 
Judge has however considered these statements of the ladies and 
after taking into consideration the entire evidence in the case and 
the circumstances and probabilities has come to the definite con 
clusion that these two ladies first came to know of the decree on or 
about the 30th November, 1932. On the evidence in the case and 
also in view of the fact that these ladies are illiterate Pardanashin 
ladies, the !learned Judge came to the conclusion that they came 
to know of the decree from Basiruddin on or about goth 
November, 1932. 


We are therefore of opinion that there had been no failure of 
justice in this case, 

We therefore discharge the Rule with costs—hearing fee is 
assessed at three gold mobura, i 


PL R Rule discharged, 
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APPELLATE CIVIL. 
Before M+. Jusiice G. D, McNair, 


DABIRUDDIN SARKAR 
v. 


AFADDI MAMUD alias AFUDDIN MAMUD.* 


Cauhani raiyat, holding tenancy for more than twelee years, if becomes occu- 
pancy raiyat. 
The right of a chukani tenant in Rungpor District develops into an occupancy 
right when the tenancy is held for more than twelve years. 


Sogendra Noth Goswami v. Chandra Kumar Mosusadar (1) followed. 
Appeal by the Defendant. 

Suit for ejectment. 

The material facts appear from the judgment. 

Mr. Hiralal Ganguli for the Appellant. 

Mr. Shamsuddin Ahmed for the Respondent. 

The judgment of the Court was as follows ; 


This is a suit for ejectment. The defendant in that suit is the 
appellant before me. The case for the plaintiff was that the defen- 
dant was an under-raiyat whose tenancy had been terminated by a 
notice to quit. The defendant denies that he received the notice. 
He seys that the plaintiff ie only one of several co-sharers and that 
the suit would not lie unless they are made parties to the plaintifi’s 
suit, He also says that he has an occupancy right in the disputed 
land and he claims, in any case, to be entitled to compensation for 
improvements which he made on the property. 

The question as to notice to quit has been decided against the 
defendant. Ithas been decided by the lower Appellate Court 
differing from the trial Court that there had been a partition between 
the plaintiff and his co-sharera some ro or 13 yearsago. The evi- 
dence and the reasonings on which the learned Subordinate Judge 
comes to his finding thatthe plaintiff is the sole landlord do not 
appear to me very cogent, but I am bound by his finding as itis a 
finding on a question of fact. 


, 


“ Appeal from Appellate Decres No. 3180 of 1931, against the decree of H. J. 
Banerjes, Esqr., Additional District Judge, Rungpnr, dated the aand August, 1931 
reversing that of Babu Ramapati Ghose, Munsiff, and Conrt, Nilphamari, dated 
the aoth of April, 1929. 

(1) (1914) I. L. R. 42 Cale, 28. 
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The only point'which has been really contested in this Court is 
the question whether the defendant is or is not an occupancy raiyat. 


Til 


Civ. 


1934. 
Vey 


The trial Court considering the evidence which had been produced, Dabiroddin Sarkaç 


particularly certain rent receipts held that the defendant’s father 
was a Chukanj tenant of the disputed land. He pointed out that 
in the present case the defendant was treated as tenant on the death 
of his father. He relied on rent receipts as showing that the jama 
had been in existence for more than 12 years and relying on the 
case of Jogendra Nath Goswami v, Chandra Kumar Mosumdar (1) 
he held that the defendant had gotan occupany right in the disputed 
land. The lower Appellate Court appears to me to differ from the 
decision to which I have just referred. The learned Subordinate 
Judge says “The authority does not seem to go so far as to lay down 
that the very description “CAwkani” signifies that it must be a 
raiyati holding.” He then quotes from the report of the rent com- 
mission on which the learned Judges of this Court relied and says 
“I have already stated my reasons for finding that the plaintiff is a 
raiyat owning a small holding. The defendant who holds undera 
raiyati holding can bave no better status than that of an under- 
raiyat simply because his holding is described as a Chwhani.” He 
then refers to Wilson’s Glossary and says that this word signifies an 
under-tenant. We then holds that according to law the defendant 
is only an under-raiyat. It seems to me that the learned Subordinate 
Judge was not entitled - to come to a decision, differing from that of 
the High Court on a consideration of authorities not referred to in 
the reported judgment, They may or may not have been considered 
by the High Court in the case to which I have already referred, 
but this Court ‘has given a decision which is clear asto the status 
ofa Chukanidar in this very district. At page 32 of the report 
their Lordships say ‘ There is therefore a permanent element in 
these ¢iwkani rights which may develop into ar occupancy right 
and they are freely saleable even before they develop into occu 
pancy rights’. In this case if the defendant had such a right, it 
must have already matured into an occupancy right, inasmuch as 
he had held this chsAani or so-called chukani for more than 12 
years. The learned Subordinate Judge seems to have differed 
from the decision of this Court when he refers to this particular 
Chukani and states that an occupancy right can be acquired by an 
under-raiyat only by custom. He decides that no such custom was 
pleaded or proved in the case now before him. Their Lordships in 
the passage which I have already quoted definitely stated thata 
(1) (tgt4) I. L. R. 42 Cale. 2§. 
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Chukani right in Rungpur matures into an occupancy right if held 
for more'than 1a years. It has never been contested that the right 
here was a Chukani right. It' bas faintly been suggested in the 
argument’ before me that there was no evidence to that effect. 
But both the lower Courts have dealt with it asa Chukani right 
and undoubtedly -that is the right which has been considered 
throughout the case. The findings of the trial Court have not been 
differed from by the lower Appellate Court and they have not .been 
‘challenged. It appears therefore quite clear that the defendant 
here has a Chukani right which has been in existence for more than 
12 years and on the authority of the case of Jogendra Nath Goswami 
v. Chandra Kumar Mosumdar(1), I hold that the Chukani has 


developed into an ‘occupancy right. 


‘The result is that the defence must prevail. The decree of the 
lower Appellate Court is set agide and that of the trial Court res 
tored with costs in all the Courts. i 
E D. Appeal allowed, 


" (1) 1914) LL, R. ga Cale. 98. 


p 


“© Before the Hon'ble Mr. Manmatha Nath Mukerji, Ading Chief 
Justice and Mr. Justice S. K. Ghose, 


_KULODA PRASAD MAJUMDAR AND OTAERS 


D, 


KUMAR PRATIVA NATH ROY anp orngrs,* 


Application for setting aside sale—Dismissed for non-deposit— Bengal Tenancy 
(Amended) Act (IV of 1938), section 174, clauses (3) and (5s)—Deposit, if 
necessary at the time of application—Appeal against order of dismissal, 
dtemissed——Second appeal, if lies rom such dismissal,- 


The word ‘allowed’ in clause (3) proviso (b) of settion 174 of the Bengal 
Tenancy Act, should be read in the sense of ‘entertained’ and the deposit con- 
templated by that clause should be made at the tithe of filing the application for 
sotting aside a sala, 


* Appeal from Appellate Order No. 97 of 1993 with application, against the 
order of Jitendra Nath Sen, Esq, Subordinate Jodge, 1st Court, Pabna of Zillah 
Pabaa and Bogca, dated the goth of Alay, 1931, affirming that of Babo Rajkumir 
Datta, Munsiff, rst Court, Pabaa, dated the 16th of Dacambar, 1930. 


Vor. LX] HIGH COURT., 


Hofieuddin Muhuri v, Mofisuddin (1) doubted. A 

An application for setting aside a sale, held on 18th March, 1929, was filed 
under order at rule 90 of the Code of Ciril Procedure. The judgment-debtors 

~ were thereupon ordered to deposit the decretal amount under the provisions of 
section 174 clause (3) of the amended Bengal Tenancy Act, which not having 
been done the application was dismissed for non-deposit - 

Held, that the sale having been held after the amended Bengal Tenancy Act 
camé Into operation, the application for setting aside the sale was govertied by 
the provisions of section 174 clause (3) ot the said Act and the deposit contem- 
plated by the section was necessary at the time the application was made. 

No second appeal lies against the order of dismissal of an appeal for not 
making the deposit contemplated by section 174 clause (5) of the amended 
Bengal Tenancy Act. 


Application for setting aside an auction sale. 
The material facts appear from the judgment. 
Mr. Dinesh Chandra Roy for the Appellants. 


Mr. Abinash Chandra Ghose (for Mr. Girija Prosonna Roy 
Chowdhury) for the Respondents. 

G A V, 

The judgment of the Court was as follows: 

This is an appeal by some judgment-debtors in execution of a 
decree against whom the jama in arrears was sold and who applied 
for setting aside the sale. The decree-bolder objgined the decree 
on the 2rst December, 1925. The sale at which the decrée-holder 
himself made the purchase took place on the 18th March, 1929. 
The application to set the sale aside was made on the’27th March, 
1929 under Grder ar, rule ço of the Code of Civil Procedure. On 
the 4th May, 1929, the judgment-debtors were ordered under 
section 174, clause (3) of the Bengal Tenancy Act to deposit the 
decretal amount by the 27th of that month. On the date last 
mentioned, the time for the deposit was extended to the rst June, 
1929, on which date an application was made by them for further 
extension of time but was refused. The case was then taken up, 
but the judgment-debtors did not appear. On that, the application 
under order 21, rule go was dismissed for default, There was then 
an application filed by them for review which was ultimately dis- 
missed. They then preferred an appeal from the order dismissing 
their application under order zr, rule 90 of the Code. At the 
hearing of the appeal it was found that the deposit contemplated by 
clause (5) of section 174 of the Bengal Tenancy Act had not been 
made. ‘The decree-holder took a preliminary objection as to the 


(1) (1933) 59 C. L. J. 69 ; 38 C. W. N. 334. 
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maintainability of the appeal on the ground that the required 
deposit had not been made, The objection prevailed and the appeal 
was dismissed. From this order the present appeal has been 
preferred. i 

It is not disputed that the appeal does not lie. Whbhatis con 
tended is that on revision it should be held that the order of the 
Court of first instance as well as of the Court of appeal below were 
orders made without jurisdiction. i 

The first ground taken is that the decrce was not a rent decree, 
nor the sale a rent sale, and that consequently Chapter XIY of the 
Bengal Tenancy Act was inapplicable. On tbis contention, one 
argument advanced is that clause (5) of section 174 of that Act 
having no application the appeal could not be dismissed for omis- 
sion to make the deposit required by that clause; and another 
contention urged is that no deposit could be called for under 
clause (3) of that section nor could any order of dismissal be made 
of the application under order 21, rule go of the Code for failure 
to make the deposit. The Subordinate Judge has given some 
reasons for overruling the aforesaid contention. Put we are not 
inclined to examine the correctness or otherwise of his reasona, 
because we find that the present contention of the appellants is 
contrary to what they stated in some of their own petitions in the 
Court of first instance. 

It is not disputed that if Chapter XIV of the Bengal Tenancy 
Act applied, clause (5) of section 174 of the Act would apply to 
the appeal in the Court below. That appeal was filed after the 
amendments of the Bengal Tenancy Act of 1928 came into force 
and the provision of clause (5) of section 174 of the Act began to 
operate as soon as the amendments ‘came into force, there being 
nothing in the language of the provision indicating the contrary. 
On tbe question whether the clause can operate retrospectively, it 
has been held that in cases of applications under order 21, rule 90 
lodged before the amendments came into force, the provision had 
no application, because there was nothing to indicate that it was 
made retrospective either expressly or by necessary intendment and 
that as the matter involved is one affecting the right of appeal 
which is a substantive right, according to the ordinary canons of 
construction no retrospective operation can be given to it: Nagendra 
Nath Bose v. Monmohan: Singha Roy (1); Asikannessa v, Dwijendra 
Krishna (2). These decisions, however, do not help the appellants 


(1) (1990) 34 C. W. N, 1009. 
(2) ( 1930) 34 C, W. N. 820. 
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in the present case, because their application to set aside the sale 
under order 21, rule go itself was filed, and even the sale itself had 
taken place, after the amendments came into operation. The 
appellants have urged that ‘inasmuch as the execution proceedings 
had been started prior to when the amendment came into force, the 
amendments should not be operative. With this contention we cam 
not agree, because the right that is affected by the amendments 
accrued only on the sale and not before. 


We have been asked to hold that the order of the Court of first 
instance calling for the deposit was made without jurisdiction and in 
this behalf reliancs has been pliced on the decision of this Court 
in the case of Mojfisuddin Muhuri v. Mojisuddin (1). In that case 
it has been held that such deposit under clause (3) of section 174 
of the Bengal Tenancy Act can be called for by the Court after and 
not before the hearing of the application. The learned Judges have 
in that cage pointed out the enorm ous difficulties that are experi- 
enced in construing the clause, We are very doubtful if it was not 
the intention of the legislature that the word ‘allowed’ in the clause 
should be read in the sense of ‘entertained’, because we are unable 
to hold that unless it is so read the difficulties can be solved: the 
solution suggested in the aforesaid decision, in our opinion, is not 
a satisfactory solution of the difficulties. 

On the whole, we are not prepared to hold that a case for 
revision has been made out. The appeal is dismissed, so also the 
application. Thera will be no order for costs. 


PR, $ Appeal dismissed, 


(1) (1933) 59 C. L. J. 69 : 38 C. W, N. 234. 


116 


Crm 
"1934. 
+ Spent 


March. 6, 7.8, 12. 


Marth, 14. 


THE CALCUTTA LAW JOURNAL, [Vou LX, 
~ Before Mr. Justice S, C. Mallik and Mr. Justice M. C. Ghose, 


BADRI NARAYAN CHETLANGIYA 
0. i 
ABDUL MANDAL AND OTHERS. * 


Second appeal—Bengal Tenancy Act (VII of 1885 und IV of 1928), sections 180A, 
115C—Utbandi tenant—Settlament of bent—Mere decision of the question of 
the duration o; eccupancy right, if mabes the decision appealable—Bengal 
Tenancy Act, section 180A, sub-section 9—Caleulation of the average af rent 
Jor previous 6 years, tf obligaiory on the trial Court. 


"Under section 115C of the Bengal Tenancy Act, no second appeal lies to the 
High Court from a decision of the Special: Judge settling rent under section 180A 
of the said Act. i 
-' Where in deciding the question of rent of xtbondi tenants the Courts below 
cousldered for how long the tenants had been occupancy raiyats : 

- Held, that a mere decision of the question for how many years these Uthandi 
tenants bad been occupancy ralyats will not make the decision an appealable one, 

Midnapur Zemindary Company Lid. v. Sridkar Makata (1), Serat v. Tara- 
prasanna (2) and Nafar Chandra Pal Chandkury v. Bhikku Sheikh (c) distin- 
gulsed. 


Held also, that under sub-section 9 to section 180A of the Bengal Tenancy Act 
it was obligatory on the trial Conrt to calculate the average of the rent that was 
actually-paid for the previous six years by the tenants. 


Appeals by the Defendant Landlord. 


` Suits by sandi tenants for fixing a uniform annual money rent 
under section 180A of the Bengal Tenancy Act 


The material facts appear from the judgment. 
Mr. Rama Prasad Mukhopadhaya for the Appellant. 


Messrs. Bijali Bhushan Sanyal and Ramendra Mohan Majum- 


dar for the Respondents. 
Cc. A. Ve 
The judgments of the Court were as follows :— 


H. C. Ghose, J. :—These are threo appeals by the defendant 
landlord in three suits which were instituted by three sets of sandi 
tenants for fixing a unifurm annual money rent under section 180A 
of the Bengal Tenancy Act. In the trial Court the three suits were 


* Appeals from Appellate Decrees Nos, 1116 to1118 of 1991, against the 
decrees of S N, Modak Esq., District Judge, Nadia, dated the grd December, 
1990, affirming the decrees of Babu Priya Nath Des, Revenues Officer, 
Krishnagore, dated the gth January, 1938. 

(t) (1922) 36 C. L. J. 96. (a) (1922) 36 C. L. J, 333. 

(3) (1930) 35 C. W. N. 19. 
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tried together. In the lower appellate Court the appeals arising out 
of the three gaits were heard together and they have been argued 
together in this Court. The trial Court upon consideration of all 
the evidence fixed the annual rent at Rs, 1-4 annas per bigha, The 
District Judge in appeal affirmed the decree of the trial Court. 
The defendant landlord appeals to this Court and the main ground 
is thatthe Courts below were wrong to fix the annual rent at 
Rs. 1-4 annas per bigha and that on a proper consideration of 
the facts and circumstances they should have fixed the rent at a 
higher sum per bigha. . 

A preliminary objection has been taken by the learned Advoca 
on behalf of the tenınts respondents that no appeal lies in this 
Court inasmuch as the decision of the Courts below was merely a 
decision settling rent . Section rr5C of the Bengal Tenancy Act 
provides that an appeal shall lie to the High Court from a decision 
of a Special Judge in any cage (not being a decision 'settling rent) 
which is a Court subordinate to the High Court within the mean 
ing of section roo of the Code of Civil Procedure’. It is clear from 
the wording of that section that no appeal lies to this Court from 
a decision settling rent. The rulings in the Midnapore Zewindary 
Company Lid. v, Sridhar Mahata (1) and Sarat Chandra De Das ¥. 
Tara Prasanna Bhattacharyya (2) and Nafar Chandra Pal Chow- 
dhury v. Bhiku Sheikh (3) have been quoted by the learned Adro- 
cate forthe appellant to show that under certain circumstances 
there is an appeal from a decision settling rent. The decisions in 
the cases cited show that where the fundamental question involved 
in a case is as to the status of a tenant whether he holds the land 
at a fixed rent or ata rent liable to enhancement or where there 
is a dispute between the parties as to the question of area upon 
which the rate of rent isto be calculated it is only in auch cases 
that an appeal lies. The learned Advdeate for the landlord appellant 
hag argued that in this case though there is no dispute as to area or 
whether the tenant is a swkyrari tenant or his rent is liable to 
enhancement yet in deciding the question of rent the Courts con 
sidered for how long the tenants who were recorded in the cadastral 
survey settlement records as occupancy raiyats had in fact held 
their tenancy as occupancy raiyats. Iamof opinion that a mere 
decision of the question for how many years these s#fJandi tenants 
had been occupancy raiyats will not make the decision an appeal- 


(1) (1922) 36 C. L. J. 96. 
(2) (1922) 36 C. L. J. 393. 
- (3) (1990) 35 C. W. N. 19.’ 
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able decision. In my opinion, the preliminary objection prevails 
and no appeal lies in this case. 

Having, however, heard the learned Advocates in detail we think 
that we should express our opinion on the merits of the case. 

It was argued in the first place that the Courts below were wrong 
in holding that the increasing of rents made in 1311, 1312 and 1313 
were illegal enhancements. It is urged that under section 180 an 
ufbandi tenant is liable to pay such rents for his holding as may be 
agreed on between him and his landlord. From this it may be held 
that though the tenant was paying rent at Re 1-1 anna per bigha in 
one year it is not illegal if he agrees to pay at Ra 1-7 annas per 
bigha in the second year and at Rs. 1-14 annas per bigha in the 
third year. It appears that the learned District Judge was aware of 
the provisions of section 180 and as a Judge of facts he came to the 
conclusion that these increases of rent within two years from Rs, r-r 
anna to Ra. 1-14 annas per bigha were unfair and inequitable and 
ought not to be taken into consideration in fixing the fair and equit- 
able rent. 

The next question urged was that the primary Court committed 
an error of law in not calculating the average amount of rent that 
was actually paid for the previous six years by the tenants. The 
argument is that in making a determination of the sum paid as rent 
it was obligatory on the trial Court to calculate the average of the 
rent that was puid for the previous six years. Sub-sectiong to 
section 180A is explicit in the matter and the Courts below com- 
mitted an error in thinking that this matter of calculating the 
average rent for the last six years was left to the discretion of the 
Court. The point, however, has been conceded by the learned 
Advocate for the respondents and it is stated that the average pay- 
ment of rent will appear from the settlement record of rights which 
was finally published in 1922 fbout 9 years before the institution of 
the suits. The rates recorded in the settlement record-of-rights 
vary in the same villages from Rs. r-r anna to Rs, 1-14 annas per 
bigha. It appears that the learned District Judge took an account 
of the rates in the record-of-rights in coming to the conclusion as 
to fair rent in these cases. 


It was urged that the Courts below did not pay proper considera- 
tion to the Kabuliats filed on behalf of the landlord, It is urged 
that many Kabuliats were filed showing rents which the occupancy 
iaiyats had agreed to pay but that the Court only took into account 
a few of them. It appears that the trial Judge visited the locality 
and saw some of the lands in respsct of which ths landlard had got 


Vor. LX.) HIGH COURT. 


the Kabuliats from different tenants. His conclusion was that the 
Kabuliat rate at Rs. 1-8 annas per bigha had been agreed to by the 9 
the tenants who held lands mostly consisting of žes? lands and 
better class of land with a sprinkling of average land here and there. 
The lower appellate Court accepted the view thatthe tenants who 
gave Kabuliat rate probably did so because the lands were better 
lands or that they had other considerations for agreeing to pay rent 
at Rs, 1-8 annas per bigha. , 

The next point urged is that the learned District Judge should 
have taken into consideration that no less than 31 of the tenants 
compromised their cases in the lower appellate Court agreeing to 
pay rent at the rate of Rs. 1-8 annas per bigha. The learned Judge 
did not think fit to base his judgment on this fact on the ground 
that the tenants who voluntarily compromised with the landlord 
might have had their special ground for doing so. mS 


_Tt was argued that the Courts below committed an error in pay- 
ing attention to a village note and to a certified copy of a compro- 
mise decree Exbibit 6. The village note which has been shown to 
us appears to be a satisfied note showing the average jamai rate of 
the mouza, The document is unsigned and though it was officially 
prepared it has little evidenciary value. Exhibit 6 which is a copy 
~ of the Solenama is of little evidenciary value inasmuch as we do 
not know what were the motives for the compromise. But it appears 
from the judgment of the learned District Judge that he did not pay 
much attention to these two documents in coming to his conclusion. 

One of the grounds which carried weight with the Courts below 
was that though the tenants called for the old records of the land- 
lord the landlord failed to : produce them. From the non-production 
of these documents the Courts below came to the conclusion that 
the tenants who were recorded in the settlement records of 1922 as 
having acquired occ upancy righte had possessed such occupancy 
tights in the years r903 and 1904. It is urged that the Courts below 
were wrong to draw such an inference from the mere non-production 
of the landlord’s ‘papers of those early years. Specially when an 
account is taken of the fact that when the tenants were called upon 
to produce their rent-receipts they failed to produce them. These 
are matters for consideration of the Court of facts. The inference 
drawn by the Courts below was an inference from facts and it can- 
not be said that that inference was illegal, We should not quarrel 
with the decision of the Court of facts even if the Court drew an 
inference from facts which we as Judges of facts might not have 
drawn. If these tenants were occupancy raiyats in 1903 and 1904 
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then section 29 of the Bengal Tenancy Act protected them against 
the enhancement which was made in 1903, 1904 and 1905. If these 
tenants were in fact occupancy raiyats ih 1903 then though shandi 
tenants they would have the protection as occupancy raiyats, See 
in this connection the case of Nafar Chandra Pal Chowdhury v. 
Jatindra Nath Das (1). 

On the whole I am of opinion that the Courts below were withia 
their discretion in fixing the annual rent at Ra. 1-4 annas per bigha 
and that in doing this they were mainly carried by consideration of 
what appeared to them to be fair and equitable and we do not see 
sufficient reason to disagree with them. 

In the result the appeals were dismisse] with coste—the hearing 
fee being assessed at one gold mobur in each appeal. 

The cross-objections are not pressed and they are, accordingly, 
dismissed. 

The applications filed under section 115 Civil Procedure Code 
are rejected. : 


Mallik,:J. :—I agree, 
DK. R . . Appeals as well as cross-obfections distwissed. 


u) (1929) 50 C. L. J. 294. 


Before Mr. Justices M., C. Ghose. 


ABBAS ALI BHUIYA AND oTHERS 
o. 
RAM KANAI MAJUMDAR ann OTHERS.* 


Setting aside of exparte decree— Proof of non-servics of summons, if sufficient 
to set aside the decree—Indian Limitation Act, (IX of 1908), Schedule I, 
Article 95. ; 


In a suit for setting aside aù exparte decree under Art. ç5 of the Limitation 
Act, it mst be shown that the summons was fraudulently suppressed and by fraud 

the plaintiff, the defendant was kept ignorant of the decree Mero proof of 
noa-service of summons will not be sufficient to set asido a decree. 


Suit for setting aside an exparte decree. 


* Appeal from Appellate Decree No. g5 of 1932, against the decree of Babu 
Abani Prasad Neogi, Subordinate Judge, 2nd Court of Tippera, dated the a7th 
April 1931, reverslog that of Moulvi Enayatur Rahaman, Munsiff, snd Court, 
Chandpur, dated the 27th March, 1930. 


Vota. LX.) © + HİGH COURT, ‘3 17S 


The material facts appear from the judgment.’ 


Mr. Kali Kinkar Chakravarty for Mr. Hananta Kumar Biswas 
for the Appellants. > i 


Messrs, Rajendra Chandira Guha and Mahendra Kumar Ghose 
for the Respond ents, 


The judgment of the, Court was as follows : 


This isan appeal by the defendants in’a suit to set aside an 
exparte decree on the ground of fraud. The trial Court dismissed 
the suit, The Court of appeal below has decieed the plaintiffs suit 
with costs and set aside the exparte decree in the Rent Suit No. 3 
of 1927 and directed the retrial of that rent suit, 


Upon hearing the learned Advocates on both sides and upon 
perusal of the papers it appears that the learned Subordinate Judgé 
has mis-directe1 himself on the question of law. ` It appears that 
the Rent Suit No. 3 of 1927 wasinstituted in Chandpur Munsiff’s 
Court on roth January, 1927. The plaintiffs in that suit who are 
the defendants appellants here claimed zent at Rs, 3-8 annas per 
annum against the principal defendant Abdul Karim and they also 
made the present plaintifs Ram Kanai a pro Jorma defendant on the 


ground that he was claiming the rent from the defendant tenant. ` 


The summons upon the plaintiff Ram Kanai Majumdar was served 
twice. The first summons was served on 26th January, 1927. Both 
the Courts have found that the service of that summons had not 
been proved. The second summons was served on 23rd May, 1927. 
The trial Court found that that service was effected and was a legal 
service, The Subordinate Judge has found that that service was 
not a service according to law. Accepting the finding of the learned 
Subordinate Judge that there was no service upon the present 
plaintiff the question is whether for mere nonservice of summons 
he can succeed in the present suit. The suit was instituted under 
Article 95 of the Limitation Act to set aside a decree obtained by 
fraud or for relief on the ground of fraud. If it was a case merely 
to set aside the decree under Order 9 rule r3 the plaintiff would 
have to come within 30 daya of the exparte decree but he came long 
after that date. When -he claims the limitation of 3 years under 
Article 95 he-must show that the decree was obtained by fraud. 
He must show that the summons was fraudulently suppressed and 
by fraud of the plaintiff he was kept ignorant of the decree. There 
is no finding at all in the judgment of the Court of appeal ‘below 
that there was any such fraud. On the other hand fiom the judg- 
ment of the trial Ccurt factg appear which have not at all been 
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touched upon by the Court of appeal below and those facts are 
proved not by oral evidence but by documentary evidence. The 
facts are as follows. The Rent Suit No. 3 of 1927 was instituted on 
the roth January, 1927 and the first date of hearing was fixed for 
the 8th February, 1927. Onthe 9th February, 1927 the present 
plaintiff Ram Kanai instituted a Rent Suit No. 12 in the very same 
Court at Chandpur against the very same tenant, whom the appel- 
lants were suing, for the very seme holding and in that Rent Suit 
No. 12 the tenant filed a written statement in which he mentioned 
the rent suit instituted on the roth January by the appellants and 
the Rent Suit No. 12 instituted by the present plaintiff against the 
tenant was decreed on compromise between the parties and the 
copy of that compromise decree was filed,as a piece of evidence by 
the tenant in contesting the Suit No. 3 of 1927. He hotly contested 
the suit denying the right of the appellant to get rent from him and 
stating that the present plaintiff was bis landlord. If he had won 
that suit the plaintiff would have been completely benefited. He 
would then have no interest to institute the present suit. Upon 
contest the tenant lost the suit. He made an appeal and lost the 
appeal also. Thereafter the appellant instituted a suit for ejection 
against the tenant and the present plaintiff's son deposed asa 
witness for the tenant in that suit. It was after that ejection suit 
that the present suit was instituted to set aside the exparte decree. 
From these facts the Munsift drew the conclusion that there was 
no fraud practised upon the present plaintif. It appears clear that 
the present plaintiff was aware of the Suit No. 3 of 1927 very soon 
after its institution and whether the summons was served on himor 
not he became fully cognisint of the suit so early that he might 
have filed a written statement and contested the suit himself. He 
preferred to have the suit defended by the tenant Abdul Karim. 
If Abdul Karim had won the suit that would have been a sufficient 
relief and that was why probably he did not choose to file a written 
statement himself, But in this case he can have no valid ground 
to set aside the decree which was passed on contest against the 
tenant and exparte against him for he was fully cognisant of the suit 
in all its stages and he has foiled to prove fraud. 

The result is that the appeal is allowed, the decree of the lower 
appellate Court isjset aside and that of the Munsiff restored. The 
appellants will get the costs of the Court of appeal below. The 
parties will bear their own costs in this Court. 


P. Re . i Appeal allowed, 


Vor, LX.] HIGH COURT. 


Before ths Howble Mr. Manmatha Nath Mukerji,- 
Acting Chief Justice and Mr. Justice S. K. Ghose. 


_ BADRI NARAYAN CHETLANGIA 
v, 


DHARMADAS PAL, ON HIS DEATH HIS LEGAL 
i REPRESENTATIVES BAIDYA 
NATH PAL AND OTHERS* 


Execution, application for — Properties described in the execution petition sold 
away, and decree partly satisfied—Application for giving fresh list of 
propertias—Decree barred in the meantime—Such application, if saves 
limitation—Civil Procedure Code (Act V of 1908), Section 48. 

An application for execntion was filed on 19th December, 1931, in* which a 
prayer was made for realising the decree by attachment and sale of the judgment- 
debtor's property. A lst of properties was filed on asth February, 1992 and the 
decree was partly satisfied by the sale of those properties. On 13th July, 193a 
the decree-holderc put in a petition for timo to give a fresh list of properties, 
which was ultimately filed on a7th July, 1932. In the meantime? e, on 17th 
Joly, 1932 the decree became barred in view of the provisions of section 48 of 
the Code of Civil Procedure. The question arose whether by reason of the appli- 
cation made on 13th July, 1932 the operation of scction 48 of the Code of 
Civil Procedure was avoided : 


Held that the application of 19th Joly, 1933 cannot be regarded as an appli 
cation for execution and the fresh list submitted on syth July, 1932 cannot be 
treated as having been supplied in connection with any application for execution. 

Hild further, that the origmal application of 19th December, 1931 could not 
be treated as pending for the purpose of a fresh prayer for realisation of the 
decree after all the reliefs that was asked for in that application were granted to 
the decree-holder and nothing further remained to be granted an the basis 
of that application. 

Gnanendra Kumar Roy x. Rishindra Kumar Roy (1) distingu'shed. 

Application for execution of decree. 

The material facts appear from the judgment. 


Dr. Sarat Chandra Basak and Dr. Bijan Kumar Mukerji for 
the Appellant 


Mr. Ramendra Mohan Majumdar for the Respondents, 


^ Appeal from Appellate Decree No. 479 of 1933, against the order of B, K. 
Guha, Esqr., District Judge of Nadia, dated the as5th July, 1933, affirming that 
of Babu Nikunja Bihari Banerjee Munstff, 1st Court, Krishnagar, dated the 7th 
February, 1933. i 

{1) (1918) aa C W. N. 540. 
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The judgement of the Court was as follows ; 


This isan appeal by a decree-holder who has been trying to 
execute his decree for money which he holds against the judg- 
ment-debtors. There was an application for execution filed by 
the decree-holder on the 19th December, 1931. In that applica- 
tion prayer was made for realizing the decree by attachment and 
sale of the judgment-debtors’ properties. In connection with that 
application a list-of properties was filed on the 25th of February, 
1932, and these properties having been sold a part of the decree 
was realized on the oth June, 1932, and a balance of little over 
Rs. 400 remained due after such realization. On the r3th July, 
1932, the decree-holder putin a petition asking for time to put 
in a fresh list of properties and such time being granted a fresh 
list of properties was filed on the 27th July, 1932. In the 
meantime on the 17th July, 1932, the decree became barred in 
view of the provisions of ssction 48, Code of Civil Procedure. 
The question which has been dealt with by the Courts below is 
whether by reason of the application which the decree-holder 
made on the 13th July, 1932, the operation of section 48 of this 
Code was avoided. Both the Courts below have considered the 
terms of the Said application and have come to the conclusion 
that in no sense can the said application be regarded as an appli- 
cation for execution, so that the fresh. list that was submitted on 
the 27th July, 1932, may be treated as having been supplied in 
connection with that application. The said. application has been 
read out to us and we think that the Courts below were right in 
the view they have taken. ‘ i 

Dr. Basak appearing on ‘bebalf of the decree-holder has put 
forward a further contention before us, That contention is based 
on the original application for execution filed on the rgth Decem- 
ber, 1931. His contention is that that application should be 
regarded as an application which was pending on-the date on which 
the freah list was supplied. His argument is tbat inasmuch as in the 
said application there wasa prayer for realization of the entire 
decree by the sale of the judgment-debtor’s properties and in 
connection with that application a list of properties was supplied 
on the asth February, 1932, it should be held that it was open to 
the decree-holder to furnisha fresh lst of properties to be sold 
and that therefore the said fresh list when it was supplied should 
be regarded as having been filed in connection with a pending 
application for execution. Weare of opinion that this contention 
should not be upheld. Our attention has been drawn to a deci- 
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sion of this Court in the case of Gaanendra -Kumar Roy v. Rishin- 


dra Kumar Roy (1) and it has been argued that the said decision ` 


supports the contention which has thus been- put forward, One 
point of distinction. betwen thit case and the present one, apart 
from any other consideration, is that in that case an application 
for execution was made by the decree-holder in accordance with 
law and on the objection of the judgment-debtor it was discovered 
that the properties specified’ in the list of properties to be sold 
were properties which could not be sold for the realization of the 
decree and upon that the decree-holder furnished a supplementary 
list with a prayer that it should be taken as part of the original 
application. In the present case all the reliefs that the decree- 
holder asked for in the ‘application of the zogth December, 1931, 
were granted to him by the executing Court and all such properties 
as he desired to put up to. sale for realizing bis decree were sold 
and nothing further remained to be granted on the basis of that 
application. In such circumstances we think it would not be 
right to treat the original application asa pending one soas to 
give the decree-holder the benefit of that application and allow him 
to regard it as pending for the purpose of a fresh prayer for realizi- 
tion of the balance of the decree by sale of the other properties, 
We think the present application in connection with which this 


appeal has been preferred is barred by the provisions of Section 48 
of the Code. 


The appeal is dismissed. Costs of the minor respondents repre- 
sented by the Deputy Registrar of this Court having been already 
paid there will be no further order for costs. 


PR. Appeal dismissed, 
(1) (1918) a2 C. W. N. 540 
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CIVIL REVISION. 
Before Mr. Justice Nasim Ali and Mr. Justice Khundkar. 


BINDU BASHINI DEBI 
t. 


PROVAT CHANDRA SARKEL AND oTHERS.* 


Bengal Tenancy Act ( VII of 1885), Secs. 154b) and 174¢—Arregulartty in 
publishing and conducting sale—No fraud independent of such irregularity 
Jound—Sale set aside by Munsif with final powsr—Appeal to District Court. 
When an auction-sale is set aside under the provisions of section 174 of the 

Bengal Tenancy Act by a Munsiff with special powers under section 159(b) of the 

Act on the giound of irregularity in publishing and conducting the sale and no 

fraud Independent.of such irregularity is found an appeal to the District Court 

against the order of the Munaf will be barred under section 153 of the Act. 
Application under section r15 of the Code of Civil Procedure 
by the Auction-purchaser. 


Proceeding for setting aside an auction sale under section 174 of 
the Bengal Tenancy Act. : 


* The material facts will appear from the judgment. 

Mr. Jatindra Mokan Sanyal for the Petitioner, ` 

Messrs. Abinash Chandra Guka and Bireswar Bagchi for the 
Opposite Parties. 

The judgment of the Court was as follows :— 


This Rule is directed against an order of the District Judge of 
Bakarganj dated the,6th September, 1933, reversing the order of 
the first Court at Barisal by which the learned Munsif set aside a 
sale under the provisions of section 174 of the Bengal Tenancy Act, 
The learned Munsiff on a consideration of the evidence came to the 
conclusion that the processes were not served and that if there 
would have been any service, the petitioner would never have 
allowed the property to be sold for arrears of rent. The learned 
Munsiff has observed that in the facts and circumstances of the case 
it cannot be fora moment believed that the processes of sale were 
served. The learned Munsiff further found that it was highly prob- 
able that the processes were intentionally suppressed by the decree- 


* Civil Revision Case No. 96 of 1934, against the order of the District Judge of 
Bakarganj, dated the 6th September, 1933 reversing the order of the Munsiff, first 
Court, of Barisal. 


` 
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holder in collusion with the judgment-debtor with a view to frustrate 
the claim of the petitioner. In this view of the matter the learned 
Munsiff set aside the sale. ‘ 

An appeal then was taken by the auction-purchaser to the 
District Judge and the District Judge on a consideration of the 
evidence came to the conclusion that the processes were served and 
that the property had not been sold ata very adequate price and 
in that view he confirmed the sale. Hence the present Rule was 
obtained by the petitioner. 

The only ground urged in support of the Rule is that the District 
Judge had no jurisdiction to entertain the appeal, inasmuch as the 
Munsiff who set aside the sale was vested with powers under 
section 153(b) of the Bengal Tenancy Act. From the findings of 
the learned Munsiff it is clear that he did not believe the evidence 
about the service of processes. Under section 153 of the Bengal 
Tenancy Act, the order passed by the Munsift who is invested with 
special powers under section 153(b) Bengal Tenancy Act is final and 
cannot be challenged in appeal, unless the order decided a question 
relating to title to land. Inthe explanation to the section which 
was added in the year 1907 in Bengal and in 1908 in East Bengal 
it was laid down that a question of irregularity of proceeding in 
publishing or conducting a sale is not a question relating to title 
to land. The irregularity in publishing or conducting the sale 
includes non-service of the process. This non-service may be due 
to the negligence of the process-server, It may also be due toa 

_ collusion between the decree-holder as well as the process-seiver. 
In the case before us the learned Munsiff did not believe the evi- 
dence which was given by the auction-purchaser to prove that the 
notices were actually served. Itis true that he obseived that it 
might have been due to fraud on the part of the decree-holcer. 
The effect of the learned Munsifi’s finding however is that he did 
not find any fraud which could be said to be independent of the 
irregularity in the proceedings in publishing or conducting the sale, 
In this view of the matter we are of opinion that the irregularity 
found in this case is one which is covered by tke explanation to 
section 153 of the Bengal Tenancy Act. d 


It was however argued by the learned Advocate for the opposite 
party that as there is a finding by the learned Munsiff to the effect 
that the decree itself was obtained by fraud, and that as this fraud 
is antecedent to the sale an appeal to the lower appellate Court waa 
competent. It is clear from the judgment of the learned Munsift 
that he did not set aside the sale onany fraud antecedent to the 
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Cv publishing or conducting the sale. In fact any fraud anteceden: to 
1934. the decree cannot be a ground for setting aside a sale instituted 


Bindubashin! Debi Under section 174 of the Bengal Tenancy Act. 


SESA We are therefore of opinion that the appeal by the decree- 

; holder auction-purchaser to the lower appellate Court was incom- 

Ea. petent and that the District Judge had no jurisdiction to set aside 
the order of the learned Munsif. 

We accordingly make the Rule absolute, set aside the order of 
the District Judge and restore that of the Munaiff. ‘The application 
for setting aside the sale is allowed. 

i As however this objection to the competency of this appeal was 
not taken before the learned District Judge we make no order as to 
costs in this Rule. 

A. C. G, l Rule made absolute. 
PRIVY COUNCIL. 
PRESENT: Lord Russell of Killowon, Sir Lancelot Sanderson 
and Sir Shadi Lal, 

P.C. .. LALA KALYAN MAL, RECEIVER OF THE FIRM 

Toa a SAHI-MAL MANOHAR DAS 

ee) $ z: 

iy, 30. ‘ 

sees AHMAD UDDIN KHAN AND ANOTHER. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHADAD.] i 


Pardanashia lady—Document executed by—Onus of proof that the deed was 
explained to, and was really understood, by har—Limitation Act (LX of 
1908), Sec. 13—Flea of fraud first raised in appeal before tha Privy Connctl— 
Civil Procedure Ceda (Act V of 1908), Order 7, Rule 6—Gronnd of exemption 
From the law of limitation, not claimed in the plaint—Onus always on the 


appellant to prove that the judgment appealed against is wrong. 


In the case of a document (as, for Instance, a mortgage) executed by a parda- 
nashin women, it is not aufficlent to show that the document was read ont to her A 
it must further be proved that it was explained to her, and that she really’ under- 
stood the nature and effect of the transaction. > The onus of proof is on the party 


seeking to enforce the document as agelost the pardanashin lady +- : 
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Held, on the evidence, that in the present case (where the executant was not 
only a pardanashin lady, but was also illiterate, old and deaf), the burden had not 
been discharged. 


In view of Order 7, Rule 6, Civil Procedure Code, which provides that 
“where the suit is instituted after the expiration of the period prescribed by the 
law of limitation the plaint shall show the ground upon which exemption from 
such law is claimed”, a plaintiff cannot for the first time In appeal before the 
Privy Council rely on section 18 of the Limitation Act and contend that, by 
reason of the defendant’s fraud, the suit was not time-barred, when no exemption 
on the ground of fraud was claimed in the plaint, nor was there any proof of tho 
alleged fraud, or of the date when it became known to the plaintiff. 


In an appeal the burden of proving that the jadgment appealed from is wrong 
rests upon the appellant, and he does not discharge that onus by merely showing 
that there fs an equal possibility of the judgment in favour of one party or the 
other being correct, 


Judgment of the High Court, Allahabad, affirmed. 


Appeal No. 61 of 1933 from a decree of the High Court, Allaha- 
bad, dated the rath November, 193r, setting aside the decree of the 
Subordinate Judge of Shabjahanpore, dated the 18th September, 
1928, 


Abdul Majid for the Appellant. 
W. Wallach for the Respondents. 


Their Lordships’ judgment was delivered by 


Sir Shadi Lal :—This appeal has been brought from a decree 
of the High Court of Judicature at Allahabad dated the rath 
November, 1931, which reversed a decree of the Additional Sub- 
ordinate Judge of Shahjahanpur datedj the 18th September, 1928, 
and dismissed the appsllant’s suit with costs, 


The plaintiff, who is the receiver of a firm known as Sahi 
Mal-Manohar Das, brought the suit, which has given rise to this 
appeal, to enforce a mortgage executed on the rst November, 1195, 
in favour of the firm by one Musammat Imam Begum and her son 
Bashir Uddin. The mortgage was made in order to secure the 
repayment of Rs. 7,500 with interest thereon at Rs.g per cent. 
per annum. 

The claim was resisted by Musammat Imam Begum, who 
denied the execution of the mortgage deed and the receipt of the 
consideration. She pleaded that she was a gurdanashin, lady ; 
and was, at the time of the execution of the mortgage, old as well. 
as deaf; and that she was not bound by the transaction, as the 
deed was neither read out, nor explained, to her, She described 
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ber son Bashir Uddin to be a spendtbrift, and repudiated her 
liability for the loan, if any, contracted by him. 

The trial Judge found that the mortgage deed was executed 
by both the defendants for consideration, that its terms were 
explained to Musammat Imam Begum, and that she understood 
the nature and effect of the transaction. He accordingly granted 
a preliminary decree for sale in accordance with the provisions of 
Order XXXIV, R. 4, of the Civil Procedure Code. 

This decrees was made the subject of an appeal by Musammat 
Imam Begum to the High Court of Judicature at Allahabad. 
During the pendency of the appeal the lady died, and her grandson 
was impleaded as her legal representative. The learned Judges, 
who heard the appeal, concurred with the trial Judge, “ that 
the document was read over to her by the Sub-Registrar at the 
time and thatan attempt was made to explain itto her,” but 
considering that she was old, illiterate and deaf they came to the 
conclusion that there was ‘no satisfactory evidence to prove that 
it was really understood by her.” Onthe question of the liability 
of Bashir Uddin they found that he had no interest in the mort- 
gaged property, and that his personal liability could not be 
enforced after the expiration of six years from the date of the 
mortgage. The appeal was accordingly allowed and ‘the suit 
dismissed with costs. 

The determination of this appeal, which has been preferred 
by the plaintiff, depends upon a question of fact. It is settled law 
that in the case of a document executed by a pardanashin woman 
it is not sufficient to show that the document was read out to her; 
it must further be proved that she understood its nature and 
affect, The quantum of evidence required to discharge the onus 
must depend upon the circumstances of each case. The mere fact 
that the woman lives in seclusion or sits behind a purdak does not 
necessarily show that she is weak-minded, ignorant or incapable 
of understanding her affairs. Any general proposition ascribing 
to her such incapacity would be at variance with actual facts, 
It is, however, clear that the Courts, in their anxiety to protect 
purdanashin ladies, have repeatedly affirmed the doctrine that a 
person, who is interested in upholding a transaction with a 
purdanashin. woman, has to prove, not only that the deed was 
executed by her, but also that it was explained to, and was really 
understood, by her. i 

In the present case, itis not disputed that Musammat Imam 
Begum was, not only a surdanashin lady, but also illiterate. 
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She was, at the time of the transaction in question, old and infirm, 
and is found by the High Court to be “hard of hearing and very 
deaf.” Whatever may be the meaning sought to be conveyed by 
this phrase, there can be little doubt that her sense of hearing was 
impaired, and that special care was needed to explain to her the 
terms of the document. It does not appear that such care was 
taken by the Sub-Registrar. ln view of all the circumstances the 
learned Judges of the High Court decided that the evidence for 
the plaintiff did not go so far as to show affirmatively that the terms 
of the deed were understood by the lady. 

The principle is well established that in an appeal the burden 
of proving thet the judgment appealed from is wrong rests upon 
the appellant, and that he does not discharge that onus by merely 
showing that there is an equal possibility of the judgment in 
favour of one party or the other being correct. ‘After giving 
full consideration to all the circumstances relevant to the issue of 
whether Musammat Imam Begum understood the transaction, their 
Lordships find themselves unable to hold that the judgment of the 
High Court is wrong. 

The learned counsel for the appellant has also urged that the 
case against Bashir Uddin should be treated as one of fraud, to 
which section 18 of the Indian Limitation Act 1X of 1908 would 
be applicable.‘ He has contended that Bashir Uddin represented 
himself to be joint owner of the mortgaged property, and that 
the plaintiff was, by reason of that fraud, prevented from insti- 
tuting the suit within the period of six years prescribed by law. 
It is unnecessary for their Lordships to deal with the merits of the 
question, It is clear that the contention was never put forward in 
either of the Courts in India, and that, while Order VII, R. 6, of the 
Civil Procedure Code provides that where the suit is instituted 
after the expiration of the period prescribed by the law of limita- 
tion the plaint shall show the ground upon which exemption from 
such law isclaimed, no exemption on the ground of fraud was 
claimed in the plaint. -Nor is there any proof of the alleged fraud, 
or of the date when it became known to the plaintiff, The claim 
for a personal decree against Bashir Uddin is clearly barred by the 
statute of limitation. 

Their Lordships will, therefore, humbly advise His Majesty that 
the appeal be dismissed with costs, 

Harold Shephard : Solicitor for the Appellant. 

H. S. L. Polak & Co.: Solicitors for the Respondents. 
K. J. Re Appeal dismissed, 
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PRISENT: Lond Tomlin, Lord Macmillan and ‘Sir John 
E l Wallis. 


THE MAHARAJADHIRAJ OF DARBHANGA 


7 : U. 


THE CÒMMISSIONER OF INCOME-TAX, 
BIHAR & ORISSA. 


“{ ON APPEAL FROM THX Hich COURT, OF JUDICATURE 
‘at PATNA ] 


Indian Incøme-tix Act (XJ of 192%), Section 26, Sub-Section (1)—Interpretation 
of —Succession—Liabtlity of successor in business to be taxed in respect of 

_ profits received by the predecessor ~'' At the time of making an assessment,” 
meaning of: 

The kate Mabarajadhiraj of Darbhanga who carried on, inter alia, a money- 
lending busmem, died on the grd July, 1929. Prior to his death he had beea 
secved with a notice under Section 22(2) of the Income-tux Act, 1922 to furnish 
a retam of his Income for the assesment yeer 1923-30, i.e, in respect of the 
income which had accrued to him in the “previous year’? (ist October 1997 
to goth September, 1998), but he made no such return, and the time for making 
it had not expired when he died, The appellant as his son and heir inberlted 
his property. 

Thereupon, the Income-tax Officer, acting under Section 26, Sub-section (a) 
of the Act, made the assessment for the said year upon the appellant upon the 
footing that he had succeeded to the business (carried on by the iate Maharaj- 
adhiraj) and that having succeeded to it he carried on 

Held, that in view of the provisions ot Section 26, Sub-gection (2), the assess- 
ment upon the appellant was properly made. 

The word “ asgessment '’ is not confined in the Income tax Act to the definite 
act-of making an, order of assesment, and the expression “at the time of 
making an assessment ” in the opening words of Section 26, Subsection (a), 
means in the course of the process of assessment, and that inasmach as in the 
Present case a notice was daly sarved:on the late Maharajadhiraj to fornish a 
return in the prescribed form the process of assessment had begun and continued 
anti] the order of assessment was made upon the appellant as the suocessor in 
business within the meaning of Section 26, Sub-section Xa). 

Held, further, that Section 26, Sub-section (3) is not confined to cases of 
sococasion inter vives, 


Rajendra Nath Mukerjes v. Commissioner of Inceme-tax-(1), referred to. 

Judgment of the High Court, Patna, (I. L. R. 12 Pat, 5) affirmed. 

Appeal No. 77 of 1933 from a judgment of the High Court, 
Patna, dated the zand April, 1932, delivered ona roleronge of 


TE E PA D EA 59 C. L. J. 334 Hen ots, 
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questions of law made under Section 66{2) of the Indian Income 
Tax Act, 1942. 


The appeal raised the question of the proper interpretation of 
Section 26, Sub-section (2) of the Income Tax Act. The facts are 
set out in the judgment of the Board and in that of the High Court 
reported in I. L. R. 12 Pat. 5. 


Sir Dawson Miller, K. C., A. M. Latter, K. C. and R. Hills 
for the Appellant. 


Dunne, X. C. and Wallach for the Respondent. 
Their Lordships’ jadgment was delivered by 


Lord Tomlin: This is an appeal from a judgment of the 
High Court of Judicature at Patna delivered ona question of law 
referred under Section 66{2) of the Indian Income-tax Act, 1922, 
by the Commissioner of Income-tax, Behar and Orissa. 


The question referred was answered by the Court adversely to 
the appellant, the subject, and the appeal to His Majesty in Council 
followed. 

The point arises in this way. The late Maharajadhiraj died on 
the 3rd July, 1929 At the date of his death the Maharajadbiraj 
had been served with a notice under Section 22(2) of the Income- 
tax Act to furnish a’ return of his income in the prescribed form. 
At the date of his death the time for furnishing that return had 
not expited and no return had been made. The return required 
was for the year, rst April, 1929, to 31st March, 1930; but that 
return should have been based upon the income of the previous 
year, that is to say, in this particular case, the income for the year 
commencing the rst October, 1927, and ending 3oth September, 
1928, that being the Fasli year which governed the making up of 
accounts of Maharajadhiraj’s estate. 

Now it seems to be accepted, at any rate for the purpose of this 
case it must be accepted, that in the ordinary way a deceased 
person’s estate cannot be fixed with tax in respect of a period for 
which no return has been made and in respect of which there has 
been no default in making a return, nor cana representative of 
such person be fixed with tax in respect of the profits of that period 
received by the ;deceased person. That position seems to have 
been accepted; but the Commissioner of Income-tax held that 
inasmuch as the Maharajadhiraj was carrying on a number of 
businesses to which his son, the present appellant, sifcceeded, the 
present appellant was taxable under Section 26{2) of the Act added 
by ‘amendment by. Act 3 of 1928, This decision of the Commis 
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sioner wae affirmed by the High Court upon the question referred 
to them, and is now called in question here by the appellant. 

The sub-section in question provides that :— 

“Where, at the time of making an assessment under section 
23, it is found that the person carrying on any business, profession 
or vocation has been suceeeded in such capacity by another person, 
the assessment shall be made on such person succeeding, as if he 
had been carrying on the business, profession or vocation through- 
out the previous year, and as if he had received the whole-of the 
profits for that year.” 

Now the appellant urges that the section is not applicable for 
two reasons; First of all, he says that although the Commissioner 
of Income Tax has found asa fact that the business to which the 
appellant succeeded was being carried on by the appellant, that 
finding of fact can be gone behind because the Commissioner of 
Income Tax misdirected himself in point of law and, therefore, 
that there was not here a succession “in such capacity"—that is, 
a succession by a person carrying on the business. The moment 
you 80 find, the finding of the Commissioner of Income-tax that 
the business was being carried on ought, it is maintained, to be 
displaced. ' 

The way in which it is put is this: The Maharajadhiraj 
carried on apparently a number of businesses, including that of a 
mill owner, but his main business appears to have been the busi- 
ness of money-lending. The onus, says the appellant, is on the 
Crown to show under the sub-section that not only did the appel- 
lant succeed to the business, but that he carried it on, It is true 
that the Commissioner of Income Tax found that he did carry it on, 
but he misdirected himself, it is suggested, in point of law. The 
Commissioner said this : 

“The second question of fact upon which I have to. find is 
whether, as contended by the assessee, the business in money- 
lending was discontinued at the death of the late Maharaja- 
dhiraja, At that date loans out at interest amounted to some two 
crores of rupees. No evidence has been put in to show that 
any attempt has since been made to call in or realise any 
parcel of this amount, It is simply represented that no fresh 
loans have been given out. But to give out no fresh loans would 
not amount to closing the business. Moreover, the contention 
that the business had been closed on the death of the late Mahe- 
rajadhiraja was not made at the time during the assessment pro- 
ceedings, which were not completed until the 27th March, 1930, 
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while the decease of the late Maharajadhiraja occurred on the 3rd — 
July, 1929, but the contention was first put forward in the appeal JIA 


petition dated the 28th April, 1930. From this factit appears to The Mabarajadbiraj 
me plain that the contention was an afterthought,” f Darbhän 


It is suggested that in that language the Commissioner of aden of 
Income-tax has misdirected himself in regard to onus by treating 
the appellant as having to discharge the onus of proving thathe 174 Tomlin, 
discontinued the business, and by treating the non-calling in of 
outstanding loans as necessarily in law conclusive that the business 
was being continued. Their Lordships do not think that is a 
fair inference to be drawn from the language. The Commissioner 
of Incometax is weighing the factors which in his opinion ere 
releyant to be considered for the purpose of determining the 
question whether or not the business was being carried on, and 
he is not saying that the appellant must show it was discontinued 
or that the fact of the loans not having been called in is conclusive 
that the business was being carried on. That being go, it seems. 
to their Lordships that the point of misdirection fails and 
that the matter must be considered on the footing that there 
wasa business being carried on by the late Maharajadhiraj, that 
the appellant succeeded to it and that having succeeded to it he 
carried it on. 

Now the second point that is made is this: Assuming those 
three things nevertheless, the subsection does not apply because 
the opening words: “Where, at the time of making an assess- 
ment under section 23, it is found that the pefson carrying on 
any business, profession or vocation has been succeeded,” must 
apply only to those cases where it was possible under section 23 
to assess the predecessor. That seems to their Lordships to put 
upon the word “assessment” the narrow meaning which was 
deprecated by their Lordships in the case of Rajendra Nath 
Mukerjee v, Commissioner of Incometax (1). In that case, in the 
judgment of the Board delivered by Lord Macmillan, this was 
said: “That the word ‘assessment’ is not confined in the 
statute to the definite act of making an order of assessment 
appears from section €6, which refers to ‘the course of any 
assessment’ ” On that view of “assessment” it seems to their 
Lordships that where a notice has been given under section 
22 (2) to a person to furnish within the time specified a return 
in the prescribed form the process of assessment has begun and 
continues until some order of assessment is made. If that be 


(1) (1998) LR. 61 I, A. 10 (15); 59C. L. J. 334. 
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s0, the words “at the time of making the assessment” mean in 
the course of the process of astessment and inas much as in the 
present case a notico was duly served on the late Maharajadhiraj 
the process of assessment had begun and it would be impossible 


Tho Commissioner of to say that the event had not occurred which enabled the tax 


Income Tax 
Lord Tomlin. 


— 


officer to find, if the facts justified the finding, that the person 


. on whom tbis notice had been served had carried on a business 


and had been succeeded in such capacity by another person. 

It was also suggested that inasmuch as you could not tax a 
deceased person who had not made a return or was not in default 
in making a return, the sub-section ought to be confined to cases 
ofa succession to somebody who was himself liable to tax and 
that that would lead to construing the section as applying only to 
cases of succession infer orv0s.: 

Their Lordsbips are of opinion that approached in either of 
those waysit is not possible to read the sub-section as the appel 
lant desires and that this case falls within the language of the sub- 


“section. The assessment was thus properly made. 


, Their Lordships will accordingly humble advise His Majesty 
that the appeal be dismissed. ‘lhe appellant must pay the costs 
of the appeal. i 

H. S. L. Polak & Co: Solicitors for the Appellant. 

_ Solicitor, India office > Solicitor for the Respondent. 

Ke je Re Appeal dismissed. 


Present: Lord Blanesburgh, Lord Wright and 
Sir Lancelot Sanderson. 


P. K. P. S. PICHAPPA CHETTIAR AND OTHERS 
4 s O. ` 
CHOKALINGAM PILLAI AND OTHERS 


[ON APPEAL FRON THE HIGH COURT'OF JUDICATURE ° 
AT MADRAS. | 


Hindu Law—Family trading partnerships., 

Where the managing member of a non-trading joint Hindu family enters Into 
a partnership with a stranger, the other members of his family (specially if they 
are minors at the time) do not ipso facto become partners in the business sc as to 
clothe them with all the rights and obligations of a partner as defined in the 
Indian Contract Act (now the Indian Partnership Act, 1922). In such a case 


$ 
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the family asa unit does not become a partner, but only such of its members as 
in fact enter intoa contractual relation with the stranger. The partnership so 
constituted will be governed by the Act. 


Mayne’s Hindu Law, oth Ed., p. 398, followed. 


Appeal No. 122 of 1931 from a decree of the High Court, 
Madras, dated the oth September, 1929, which reversed a decree of 
the Subordinate Judge of Ramnad, dated the 18th January, 1927. 


Dunne, K. C. and Parikh for the Appellants, ; 
DaGruyther, K. C. and Chinna Durai for the Respondents. 
Their Lordships’ judgment was delivered by 


' Str Lancelot Sanderson :—This is an appeal against a decree 
of the High Court of Judicature at Madras, dated the 9th Septem- 
ber, 1929, reversing the decres of the Court of the Subordinate 
Judge of Ramnad, at Madura, dated the 18th January, 1927. 


The question for determination in this appeal is whether 
the respondents and/or their deceased uncle Virappa Pillai were 
partners of the appellants in the business of money-lenders and 
bankers carried on at Colombo under the style of P. K. P. S, 
and if Virappa Pillai was a partner, whether his partnership was on 
bis own account or as managing member of the Hindu joint family 
to which he and the respondents belonged. 


The suit was brought on the 8th of April, 1924, by P. K. P. S. 
Pichappa Chettiar against (r) K. V. R. Virappa Pillai, (2) Cbokal- 
ingam Pillai, (3) Shanmukhan Pillai (+ minor by his guardian 
ad item the second defendant), (4) P. K. P. S. Palaniyappa Chettiar, 
45) P. K. P. S. Raman Chettiar, and (6) P. K, P. S. Chidambaram 
Chettiar, 

Defendants (4), (5) and (6) as members of the firm of P. K. P. S 
were throughout associated with the plaintif in interest as against 
defendants (1), (2) and (3). 

Virappa Pillai died after the institution of the suit, and the 
above-mentioned defendants (2) and (3) are on the record as his 
legal representatives, as well as in their personal capacity. ; 

It appears that the appellants, viz, the plaintiff and defendants 
(5) and (6), and Palaniappa Chettiar (defendant No. 4), hereinafter 
called the “ Chetties, ” carried on the business of money-lenders and 
bankers under the style of P. K. P. S. in India and elsewhere, and 
though closely related they were divided. 


The respondents, viz. Chokalingam Pillai and Shanmugan Pillai, 
defendants 2 and 3, belong to an undivided Hindu joint family. 
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Kuranthappa Pillai was the head of this family, but he had retired 
from active life before 1908. 

He had two sons, Virappa Pillai (the first defendant), who from 
1908 was the managing member of the joint family, and Ramaswami 
Pillai. 

Kuranthappa died about 1919 and Ramaswami in 1914 or 1915 ; 
the respondents are the sons of Ramaswami. 

The plaintiff alleged that he and defendants 4, 5 and 6 together 
styled P. K. P. S., with the family of the defendants 1 to 3, and the 
late Ramaswami Pillai, represented by the first defendant as the 
family manager, had since 1908 been carrying on in partnership in 
Colombo as money-lenders and bank ers under the style of P. K. P. 
S. a business which although separate was in effect a branch of the 
P. K. P. S, business carried on elsewhere. 

It was alleged that the capital of the firm was Ra. 25,5c0, the 
total shares being 4% —divided as follows :~ 34 share, viz, Re. 750, 
for the deity Bhumiswarar ; 34, shares, viz, Re. 18,375, for P. K. P. 


8, f é., the plaintiff and defendants 4, 5 and 6 ; and 1,4, shares viZ, 


Rs. 6,375, for K. V. R., f. e, the family of the defendants 1 to 3 and 
the late Ramaswami Pillai 

There are no written articles. The partnership waś alleged to be 
a partnership at will. 

It was alleged by the plaintiff that the business of the said 
partnership in Colombo was managed successively by Ramaswami 
and Virappa as agents for the partnership until about 1915, when 
Ramaswami died, and that then Virappa continued the manage- 
ment until about 1916, when one Lakshmana Pillai relieved him 
of the agency. The said Lakshmana was relieved by Subrahman 
yan Chetti, who in turn was relieved about September, 1923, when 
Virappa again took up the management, and acted as agent until 
February, 1924, when he returned to India. 

The plaintiff further alleged that the partnership was profitable 
until about the year 1916, since which date the business was carried 
on at a loss, 

The plaintiff alleged that he pressed Virappa to settle accounts 
and to pay the amount alleged to be due from him, and he further 
alleged that an agreement in respect thereof was arrived at. 
Among other prayers, he claimed specific performance of the 
alleged agreement. The Subordinate Judge held that the agree- 
ment was not proved, and refused the prayer for specific perform- 
ance. ‘This finding has not been disputed and no question in this 
appeal arises in respect of that part of the case. - 
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The prayer, which is material to the’ present appeal, was fora 
declaration that the alleged partnership was dissolved on the 26th of 
March, 1924, or from the date of the suit, and a direction for 
accounts of the partnership dealings, including the personal accounts 
of the partners. 

The defendants 2 and 3 (i. e, Chokalingam Pillai and Shan 
mukhan Pillai) filed a written statement denying that the family 
of these defendants were partners in the plaintiffs firm, and 
alleged that Virappz and Ramaswami had been acting merely as 
agents for the said firm and that neither of them had any interest 
therein. 

The learned Subordinate Judge held that the partnership alleged 
by the plaintiff was true, but that it was not binding on the third 
defendant, who was a minor: he further held that, as far as the 
moneys drawn by the defendants r to 3 ware concerned, the entire 
family property was liable, because the family had the advantage of 
the said moneys and most of the family properties were purchased 
with the money got from the partnership firm. 

The defendants 2 and 3 appealed . to the High Court at Madras, 
which allowed the appeal. The ground of their decision was that 
the plaintiff had not made out that there was a partnership with 
these defendants subsisting on the date of the plaint, that even if 
such a partnership existed it was dissolved in 1916, and that 
inasmuch as the suit was not instituted until 1924, it was barred by 
limitation, 

The learned Judges of the High Courtin the course of their 
judgment said that it was difficult to see howa claim against the 
then appellants based on joint family business could be supported as 
the Subordinate Judge had done. 

The High Court therefore made a decree setting:aside the decree 
of the lower Court, and dismissing the plaintifi’s suit. 

From this decree the plaintif and defendants 5 and 6 have 
appealed to His Majesty in Council. 

Their Lordships do not consider it necessary to refer at any 
length to the evidence to which their attention was drawn’ with 
much care by learned counsel atthe hearing of the appeal; it 
is sufficient to say that in their opinion the evidence, both’ docu- 
mentary and: verbal, shows conclusively that “K. V. R,” wasa 
partner with the Chetties in the business in Colombo and that 
“K V, R?s” share in the capital was rj, share or Rey 6,375, a8 
alleged by the plaintiff. This is made abundantly clear by the 
entries in the daybooka and ledgers which were used in connection 
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with the said business, which was managed by Ramaswami and 
Virappa in turn. 

Further, it is clear that “ K, V. R.” stood for Virappa. Their 
Lordships consequently have come to the conclusion that Virappa 
became a partner with the above-mentioned share in the business 
carried on in Colombo in the style of P. K. P. S. in May, 1908. 


As already mentioned, the High Court considered that the part- 
nership, if any, came tu an end in rgt6. 


Their Lordships cannot find any sufficient evidence to justify 
a finding that the position of Virappa was altered in 1916, or that 
he changed the capacity in which he had been acting before 1916. 
There is an entry iv the ledger f°“ P. K. P.S.” dated the 30th 
June, 1918, showing the share capital: it 1s thcre stated that 
Kn Vire’s i.e, Virappe’s, share was Tyg T Rs. 6,375, and as 


late as the aand November, 1423, Virappa gave evidence in 
certain proceedings inthe Court of the Chief Court of Pudu- 
kotta State, in which he stated as follows: “ There was another 
business conducted at Colombo under the vilasam P. K. P.S. I 
was the agent therein. The first plaintiff was the principal 
person for the P, K, P, S, frm. He died: second plaintiff is his 
son. The third, fourth and fifth plaintiffs are partners. Z too have 
a share. 

Two powers of attorney dated the roth March, 1918, and the 
a8th October, 1919, and an entry of the registration of the firm 
in Colombo dated the 29th July, 1919, were relied upon as showing 
that Virappa was not a partner at the above-mentioned respective 
dates. 

Their Lordships are of opinion that the terms of the powers 
of attorney are not inconsistent with the continuance of the 
partnership. 3 

The registration, which gives the names of the Chetties as part- 
ners, and does not include the name of Virappa, is certainly a matter 
which supports the respondents’ contention. 


, The effect of that entry, however, is materially weakened by 
the correspondence which took place in 1922 between Virappa 


and Nachiappa with respect to questions relating to income 
tax, and by the fact that as late as November, 1923, Wirappa 


solemnly affirmed in his above-mentioned evidence that he then 
had a share in the business of P. K. P. S. at Colombo, There is 
no doubt that in that year he was in control of the seid business.in 
Colombo, 
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Considering these mattera and the whole of the evidence, their 
Lordships are of opinion that Virappa continued to be a partner in 
the said firm of P. K. P, S. in Colombo until the institution of the 
suit in April, 1924, so that there is no question of limitation ao far as 
his legal representatives are concerned. 

There remains the question whether Virappa carried on his 
share of the partnership business for the benefit of his, family, so 
as to make the respondents, or either of them, liable to any 
extent. 

In considering this question it is material to notice that Choka- 
lingam (defendant No. 2) was born in 1899 or 1g00 and Shanmukhan 
(defendant No. 3) was born in r913—~80 that in 1908 Chokalingam 

, Wasa minor and Shanmukham was not born. 

Further there is no allegation that a business like that 
started by the Chetties and Virappa in 1908 was an occupation 
of the family of Virappa. In fact, Virappa’a family was not a 
trading family. 

In their Lordships’ opinion, the law in respect of the matter 
now under consideration is correctly stated in Mayne’s Hindu Law 
(gth edition) at page 398, as follows :— 

“Where a managing member of a joint family enters into a 
partnership with a stranger the other members of the family do not 
‘ipso Jast? become partners inthe business so as to clothe them 
with all the rights and obligations of a partner as defined by the 
Indian Contract Act. In sucha case the family as a unit does not 
become a partner, but only such of its members as in fact enter into 
‘a contractual relation with the stranger;: the partnership will be 
governed by the Act,” 

In this passage reference is made to the Indian Contract Act, 
which would be applicable to the facts of this case. Itis to be 
noted that the sections referring to partnership in the said Act 
have been repealed and are now embodied in the Indian Partnership 
Act, 1932. 

Even assuming, therefore, that Virappa was the manager of 
his joint Hindu family in 1998, his entering into partnership with 
the Chetties in that year would not “ipso fado” make the other 
mombers of his family partners, and there is no reliable evidence 
that Chokalingam, the second defendant, ever agreed with the 
Chetties to become a partner, or that the Chetties on their side 
ever agreed to take him as a partner. 


The learned Subordinate Judge seems to have thought that 
the above-mentioned defendant ratified Virappa’s action in continu- 
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ing the partnership, In the first place, this is not a cage of ratifica- 
tion, and, secondly, in their Lordships’ opinion, there is no evidence 
to justify such a conclusion. 

Shanmukham (the third defendant) was a minor even at the date 
of the suit, and there can be no possible ground for holding him to 
be a partner in the said business. 

Finally, it was argued on behalf of the plaintiff that the second 
and third defendants are liable to the extent to which their family 
benefited by Virappa’s drawings from the firm. 

-The evidence as io such alleged benefit is very meagre and 
depends on two or three answers in the crose-examination of | 
Chokalingam (the second defendant), and ifthe family did benefit 
by Virappa’s drawings, which is not unlikely, there is no evidence as 
to the extent of such benefit. 

But in view ofthe conclusions at which their Lordships have 
arrived, viz, that Virappa, and Virappa cnly, was a partner with 
the Chetties in the Colombo business, and that the second and 
third defendants had no interest therein, there is no ground for 
the plaintiff’s contention that the plaintiff should be allowed as 
of course and without further investigation to follow the money, 


of any, which Virappa drew as his share from the partnership busi- 


ness and used for the benefit of his family. 

The result is that the appeal must be allowed in so far as the 
plaintifi’s claim against the defendants 2 and 3 in their capacity 
of legal representatives of Virappa is concerned, and the decree 
of the High Court, which dismissed the suit im fofo, must be set 
aside. : 

In lieu of the Subordinate Judge’s decree there must bea 
declaration that Virappa was a partner to the extent of the above- 
mentioned share, viz : Igy of 434, with the Chetties in the Colombo 
business, that the said partnership began on the rsth May, 1908, 
and was dissolved as from the date of the institution of the suit, 
and the usual direction for the taking of accounts between the parties 
to the partnership, 

‘The appeal must be dismissed so far as the claim of the plaintiff 
against the defendants 2 and 3 in their personal capacity is con- 
cerned, and the suit against them in that capacity dismissed. 

The plaintiff must pay to the defendants a and 3 in their 
personal capacity their cott3 of the proceedings in both the Courts 
in India, and the plaintiff and the defendants = and 6 must pay 
to the said defendants their costa of the appeal to Hia Majesty in 
Council, i 
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of this appeal. 


Y. 
T. L. Wilson & Co.: Solicitors for the Appellants’ Chokallagam Pillat, 
: ici Str Lancelot 
Douglas, Grant & Dold: Solicitors for the Respondents. TASSEN 
K. J. R Appeal dismissed. a 


PRESENT : Lord Thankerton, Sir John Wallis, and 
Sir Lancelot Sanderson. 


RAJA BIRENDRA BIKRAM SINGH P.C, 
v, 1934. 
—— 

BRIJ MOHAN PANDE. April, 30. 


[ON APPEAL FRON THE Cmier CourT oF OuDH aT Lucxnow.] 


Oudh Laws Act. (XVIII of 1876), sections 6, 7, 9, IG IB 12 13—Sals of 
talugdari mahal—Caim by swnder-proprietors to pre-empi—Partlal pre- 
amption, whether competent. 

On the sale of a whole taiugdari mahal containing 163 villages, a claim by 
the plaintiffs as under-proprietors to pre-empt in respect of only two villages, is 
not maintainable under the Oudh Laws Act, 1876 

Held, further, that the plaintiffs gue under-proprietors were not “members 
of the village comnmmity’’ within the meaning of class 3 of section 9 of the 
Act, and bad no right of preemption over the superior rights. The section 
(9) contemplates a proprietary village community as distinguisbed from an 
under-proprietary village community. 

Judgment of Young J. C. in' Aksraf-un-nisa v. Pardku Narain (1) approved. 

Drig Bijat Singh v. The Deputy Commissioner of Gonda (a), overruled. 

Consolidated appeals No. 87 of 1931 against decrees of the 

Chief Court of Oudh, dated arst July, 1930, which reversed a judg- 

ment and decrees dated the 15th July, 1929, of the Subordinate 

Judge of Gonda. 


(1) Select cases, Judicial Commissioner's Court, Oudh (1874-1898) page 96. 
(2) (190a_1, L, R. 24 All. 420. : 
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‘The principal question on the appeals was, whether on the 
correct construction of the Oudh Laws Act, 1876, the plaintifs 
respondents bad a right of pre-emption in respect of the two suit 
villages. 

Dunne K. C. and L, M. Jopling for the Appellant, 

R. Godfrey for the Respondents. 

Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson : These appeals (consolidated by 
order of the Chief Court of Oudh) are from two decrees of the 
said Chief Court dated the arst July, 1930, which reversed two 
decrees of the Subordinate Judge of Gonda dated the rsth July, 
1929. 

There were two suits, Nos. 86 and 89 of 1928. 

In suit No. 86 the plaintiffs were Basdeo, Ram Ujagar and 
Ram Samujh and the defendant was the appellant to His Majesty 
in Council, vize, Raja Bikram Singh. There were two other persons 
joined as defendants in that suit as they also had brought suits for 
pre-emption. Itis not necessary to refer further to the second and 
third defendants, who did not appear in the Chief Court or on the 
appeal to His Majesty in Council. 

In suit 89 of 1928 the plaintiff was Brij Mohan Pande and 
the defendant was the above-mentioned appellant, Raja Bikram 
Singh. 

In each case a claim for pre-emption under the Oudh Laws Act 
of 1876 of certain property was made by the plaintiffs against Raja 
Bikram Singh. 

The Subordinate Judge of Gonda dismissed both the suits. 
The plaintiffs appealed to the Chief Court of Oudh which allowed 
the appeals and made decrees in favour of the plaintiffs for pre- 
emption. 

From the said decrees of the Chief Court, Raja Bikram Singh 
appealed to His Majesty in Council. At the hearing before 
the Board, the plaintiffs in suit 86 of 1928, viz, Basdeo, Ram 
Ujagar and Rem Samujh appeared by their learned counsel: 
The plaintiff in suit 89 of 1928, viz, Brij Mohan Pande, did not 
appear. 

The material facts are as follows:—The appellant, Raja 
Bikram Singh, by a deed, dated the 28th August, 1927, purchased 
from Bishan Narain Bhargara what is called a taluqdari mahal com- 
sisting of 163 villages. The purchase was carried out through the 
Court of Wards, which at the time of the purchase had superinten- 
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dence of the person and property of Raji Bikram Singh, ahd the 
consideration for the purchase of the taluqdari mahal was five and 
a half lakhs of rupees (Ra. 5,5¢,000). 

According to the judgment of the Chief Court, the aie 
which was the subject matter of the deed of the 28th August, 
1927, is known as the Bamhnipair taluq, which was settled both 
in the first summary settlement of 1858 and in the subsequent 
regular settlement with Rani Sarfaraz Kuar, the widow of Raja 
Indarjet Singh. The estate seems to have received from time to 
time different names, but it has always been treated as a taluqdari 
mahal and the rights which were purchased by the Court of 
Wards on behalf of the appellant Raja were those of the superior 

propiietor in tLe group of villages forming the revenue paying 
mabal. 

As already stated, the taluq contained 163 villages, but the suit 
86 of 1998 related to one village only, viz, Bakrauli, which con- 
sisted of four hamlets and the plaintiffs in that suit claimed pre- 
emption of that village on payment of Rs, 9703 or the amount 
which should be adjudged by the Court. 

The suit 89 of 1928 also related to one village only, viz., 
Patijia Buzurg, and the plaintif, Brij Mohan Pande, claimed 
pre-emption in respect thereof on payment of Ra 3634 or the 
amount which should be adjudged by the Court It is to be 
noted that the plaintifs in both suits did not claim as co-sharers 
but as persons who had what are called under-proprietary rights 
in the villages of which they claimed to obtain Poemon by: 
means of pre-emption. 

Both the Courts in India held that the property EEE 
by the sale deed is a single proprietary mahal for which the 
proprietor had contracted to pay a definite sum by way of land 
revenue to the Government, though each of the villages in the 
mahal was separately assessed to land revenue. 

The Chief Court held that the plaintiffs in both suits as under- 
proprietors had a right under the Oudh Laws Act to pre-empt 
in respect of the villages which they respectively claimed, and that 
they had such right as members of the village community within 
the third class mentioned in section 9 of the Act. The Chief Court 
accordingly made decrees of pre-emption in favour of the plaintiffs 
in the two suits so far as the two villages respectively were con- 
cerned on payment of certain sums, which had been assessed by 
the Trial Judge. i 

The findings of the Chief Court were challenged on behalf of 
the appellant on the following grounds: (1) that the law of pre- 
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P.C. ee, Cs ee 
— ‘emption contained in Chapter II of Part III of the Oudh Laws 
SS Act 1876, does not apply to the sale of such a mahal or a talugdari 


Raja Bireadra mahal ; (2) that if the plaintifs had any right of pre-emption, such 
oan Singh right extended to the whole taluqdari mahal the subject of the 
Brij Mohan Pande. gale, and could not be exercised over part of the mahal; (2) that 
Sir Lancelot the right ofa member of a village cammunity to pre-empt extends 
Sendarin. only to the property of those proprietors (or under-proprietors) 
whose rights are of the same nature as his own, and therefore that 
the plaintifs as under-proprietors had no right of pre-emption over 
the superior rights. 

-~ The claims in both suits were made under the Oudh Laws Act 
of 1876, and the decision upon the above-mentioned points must 
depend upon the poper construction to be placed on the relevant 

sections of that Act. 

Part III, Chapter IT, of the Act relates to pre-emption, and it is 
necessary to refer to the following sections :— 

6. The right of pre-emption is a right of the persons here- 
inafter mentioned or referred to, to acquire, in the cases here- 
inafter specified, immoveable property in preference to all other 
Persons, 7 

7. Unless the existence of any custom or contract to the con- 
trary is proved, such right shall, whether recorded in the settlement- 
record or not, be presumed— 

(a) to exist in all village-ccommunities, however constituted, 
and whether proprietary or under-proprietary, and in the cases 
referred to in section 40 of the Oudh Land-revenue Act, and 

(6) to extend to the village-site, to the houses built upon it, to 
all lands and shares of lands within the village-boundary, and to 
all transferable rights affecting such lands. l 

9. Ifthe property to be sold or foreclosed is a proprietary or 
under-proprietary tenure, or a share of such a tenure, the right 
to buy or redeem such property belongs in the absence of a custom 
to the contrary— 

ıst.—To co-sharers of the sub-division (if any) of the tenure in 
which the property is comprised, in order of their relationship to 
the vendor or mortgagor ; 

andly.—To co-sharers of the whole mahal in the same order ; 

3rdiy.—To any member of the village-community: and 

4tbly.—If the property be an under-proprietary tenure, to the 
propristor, 

Where two or more persons are equally entitled to such right, 
the person to exercise the same shall be determined by lot. 

"yo, When any person proposes to sell any property, or when 
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he forecloses a mortgage upon any property, in respect of which 
any persons have aright of pre-emption, he shall give notice to 
the persons concerned of the price at which he is willing to sell 
such property, or of the amount due in respect of such mortgage, 
as the case may be, 

Such notice shall be given through the Court within the local 
limits of whose jurisdiction the property or any part thereof is 
situate, and shall be deemed sufficiently given if it be stuck up on 
the chaupal or other public place of the village or city in which the 
property is situate. 

Ix. Any person having a right of pre-emption in respect of any 
property proposed to be sold shall lose such right, unlegs within 
three months from the date of such notice he or his agent pays or 
tenders the price aforesaid to the person so proposing to sell. 


12. When the right of preemption arises in respect of the. 
foreclosure of a mortgage, any person entitled to such right may, 


at any time within thres months after the giving of the notice 
required by section 10, ‘pay or tender to the mortgagee or his 
successor in title the amount specified in such notice, and shall 
thereupon acquire a right to purchase the property. 

On completion of the purchase the person exercising the right of 
pre-emption shall be bound to pay to the mortgagee or his successor 
in title the amount specified in such notice, together with interest 
on the principal sum secured by the mortgage, at the rate specified 
by the instrument of mortgage, forany time which has elapsed 


since the date of the notice, and any additional costs which may- 


have been properly incurred by the mortgagee or his successor 
in title. 

13. Any person entitled to a right of preemption may 
bring a suit to enforce such might on any of the Pte gond 
(namely) :— 

(a) that no due notice was given as required by section 10 ; 

(6) ` that tender was made under section 11 or section 12 and 
refused; ` 


(c) inthe case of a sale, that the price stated in the notice was, 


not fixed in good faith ; 
(d) in the case ‘of a mortgage, that the amount claimed by the 


mortgagee was not really due on the footing of the mortgage and 
was not claimed in good faith, and that it exceeds the fair make 


value of the property mortgaged. 


In their Lordships opinion the provisions of sections 10, 11, 
and 12 of the abovementioned Act tend to show that the claims, 
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of the plaintiffs in the two suits are not such as were contemplated 
by the Legislature. 

Under section ro the person proposing to sell any property in 
respect of which any persons havea right of pieemption is bound 
to give notice to the persons concerned of the price at which he is 
willing to sell such property, and section 11 provices that a person 
having a right of pre-emption in respect of the pioperty proposed 
to be sold shell lose such right unless within three months from the 
date of such notice he or his agent pays or tenders “the price 
aforesaid” to the person so proposingito sell. 

How could the provisions of these sections apply to the facts of 
this case}? = 

If they do apply, the vendor of the taluqdari mahal would 
have to’ give notice to the members of the under-proprietary 
village communities, if any, in all the 163 villages of the price at 
which he was willing to sell the taluqdari mahal, viz. Ra. 5,50,000, 
and in order to comply with section rr any member of an under- 
proprietary village community who claimed a rgbt of pre- 
emption, would be bound to tender the “fhe price oforesaid,” 
although he desired to pre-empt one village only as in these 
suits, for thers is co provision made in the Act for tendering part 
of the “ price aforesaid” or for pre-empting part of the property 
proposed to be sold. 

. The position would be even more extraordiniry inthe case of 
mortgaged property. 

For where the mortgagee proposes to foreclose the property 
in respect of which a right of pre-emption arises, the mortgagee 
must give notice of “the amount dus in respect of the mortgage” 
to the persons concerned, and the person entitled to pre-empt may 
pay or tender “the amount specified in such notice, ” 

Suppose chat in this case tbe vendor, instead of being a 
vendor had been a mortgagee for Rs. 5,50,d00, and was ploposing 
to foreclose the taluqdari mahal, he would be bound under 
section 10 to give notice to the persons concerned of "the amount 
dus in resped of the mortgage.” According to the plaintiffs’ 
contention such notice would have to be given to the members of 
the under-prcprietary village community, if any, in each of the 
163 - villages, Under section 1a, if any member of such com- 
munity claimed a right to redeem, he would be bound to pay or 
tender “the emount specified in such notice, ” viz, Rs. 5,50,000, 
for'there is no provision in the Act for asseseing- the amount due 
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under the mortgage in reapect of a particular village included in 
the talugdari mahal the subject of the mortgage. 

Section 13, which deals with the grounds on which a suit 
under the Act may be brought, points to the same conclusion ; for 
section 13(5) refers to a tender having been made under section 11 
or section 12 and refused. 

Such tender must be of the price at which the vendor is willing 
to sell the property in question or of the amount due in respect of 
the mortgage specified in the notice. 

In the cases now under consideration, the property sold 

by the vendor was the whole taluqdari mahal containing 163 
villages. : 
The plajntiffs in each suit claimed to preempt one of the 
said villages only. It would be absurd to suggest that they would 
be bound to tender the whole of the price, viz, Re 5,50,000, 
which was the price at which the vendor was willing to sell, 
and yet there is no provision in the Act which would enable the 
plaintiffs to tenler the amounts at which the plaintiffs valued 
the two villages respectively as stated in their plaints or any 
amount other than the said Rs. 5,50,000. These considerations, 
in their Lordships’ opinion, are conclusive as showing that the 
claims of the plaintiffs as stated in their plaints are not within the 
abovementioned Act and are therefore not maintainable. 

This conclusion is sufficient to dispose of these appeals, but the 
arguments addressed to their Lordships on behalf of the appellant 
were directed to another point, viz., that the plaintiffs were not 
entitled to notice under section ro, the failure to give which was the 
only ground on which the suits were based. 

Although it is not necessary to decide the point thus raised, 
in view of the avovementioned conclusion, their Lordships think 
it desirable to state the arguments presented in respect thereof. 

Their Lordships’ attention wasdrawn to certain decisions in 
Oudh relating to sections 7(a) and 9 of the Oudh Laws Act, 1876. 
The first to which it is necessary to refer is 4shrafun-nissa v, Pardhu 
Narain (1). In that case the Judicial Commissioner, Mr. Young, in 
considering the true construction of sections 7(a) and 9, held as 
followa :— 

The Act prescribes that the right of pre-emption exists in all 


(1) Select cases of the Judicial! Commissioner’s Court, Ondh (1874—1898) 
P. 96. 
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village-communities whether proprietary or under-proprietary, 
section 7(a). Here we see that a proprietary village community is 
distinguished from an under-proprietary village community. Each 
such community is complete in itself. Section g continues to pre- 
serve this distinction of the two sorts of tenures, and then goes on 
to say, that in each of them pre-emption shall accrue to certain 
classes of persons which it enumerates as follows :— 


1st.—To co-shaters of the patti of the tenure (that is proprietary 
or under-proprietary as the case may be) in which the property in 
dispute is comprised, etc. 

2nd.—To co-sharers of the whole mahal, etc. 

3rd.—To any member of the village community ; that is, to any 
member of the proprietary body ifthe community isa proprietary 
body and to any member of the under-proprietary body if the village 
community is an under-proprietary one. 

After these three classes are exhausted, the section then makesa 
special provision that in the event of a portion of an under-proprie- 
tary tenure being for sale, and no one of the first three classes being 
ready to purchase, then the superior proprietor shall have the next 
preference. Bret no such provision is made in favour of an under 
proprietor where a portion of the superior tenure is for sale, and 
consequently no such right exists to an under-proprietor. 


The above mentioned sections came up for consideration again 
in Drigbijai Singh v. Court of Wards, Ramnagar Estate (1), which 
in the first instance was Leard on appeal by Scott, J. C., and 
Spankie, A. J. C 

Spankie, A, J. C., held that the property sold being a proprietary 
tenure, the plaintiff was not, by 1eason that he had under-proprietary 
right in the mahal, a member of the village community within the 
meaning of class (3), section 9, of the Oudh Laws Act, 1876, £o as to 
entitle him to pre-emption in respect of the land in suit. He took 
the same view oi the sections as Mr. Young in the above-mentioned 
case. 

Scott, J. C., took a contrary view and held that the plaintift 
was a member of the village community within the meaning of 
class 3 of section 9, and as such had a right of pre-emption in respect 
of the proprietary tenure, even though the plaintiff had an under- 
proprietary right only in the mahal, 


Onareference being made to the High Court of Judicature, 
N. W. P., Stanley, C. J., Blair and Burkitt, JJ, held that under 


(1) 5 Oudh Cases 266. 
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the said class (3) of section 9 of the Oudh Laws Act, 1876, a-person 
holding an under-proprietary interest ina portion of a mahal sold 
by the Court of Wards on behalf of the proprietor of the mahal was 
‘entitled to` pre-emption in respect of such mahal as against the 
purchaser.* 7; 

The above-mentioned decisions of Young, J. C., and Spankie, 
A. J. C, as to the meaning of the said sections on the one “hand, 
and the decisions of Scott, J. C., and the learned Judges of the 
High Court on the other hand, represent the contentions which 
have been presented to their Lordships by the learned counsel 
on behalf of” the appellant and the  plaintifFrespondents 
respectively. 

It is conceded that the plaintiffs can only maintain their alleged 
tight to notice under section ro on the ground that they are members 
of the village community within the meaning of class (3) of ‘the said 
section 9, 

It is therefore necessary to consider what is the meaning of 
“the village community.” There is no definition of “the village 
community ” in the Act, and consequently the meaning of those 
words must depend upon the true construction of the terms of 
section 7(a), having regard to any light which may be thrown upon 
that section by the terms of the following sections, 

In the first place, it appears clear to their Lordships that, 
having regard to the words " whether proprietary or under: 
proprietary,’ the village community contemplated by section 7(a) 
must refer to persons having proprietary or under-proprietary rights 
in the village, and that it was not intended to include anyone who 
happened to residein the village and who had no proprietary interest 
therein, 3 

In the next place, their LorJships are of opinion that the section 
contemplates a proprietary village community as distinguished from 
an under-proprietary village community. 

The words “however constituted ” are no doubt of wide 
impheation, and various meanings have been given to them in 
India, as for instance Spankie A.J. C, in the above cited case, 
considered that they were necessary in order to include a village 
in which there were two or more mahals; again Chamier J.C. in 
Narendra Bahadur Singh v. Balkaran Singh (1) at page 282, was of 
opinion that the words “however constituted” were sufficient to 

“See (190a) I, L. R. a4 All. 420, Drig Bijat Singhs, The Deputy Commis- 
sioners of Gonda—K. J. R. 

(1) 7 Oudb Cages 275. 
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render section 9 applicable to all villages whether the tenure was 
“ bhayachara ” or not, but whatever may be the meaning of the 
above-mentioned words, their Lordships are of opinion that the 
words which follow, viz. : “ and whether proprietary or under-pro- 
prietary ” clearly indicate the intention of the legislature to distin- 
guish a proprietary village community from an under-proprietary 
village community. 

Further, if the construction of the sections on which the 
plaintiff-respondents rely were to be adopted, it seems clear that 
the provision contained in the fourth clause of section 9, would be 
redundant, because if the property to be sold or ‘foreclosed were 
an under-proprietary tenure, and if, as contended on behalf of the 
plaintiffrespondents, a proprietor would be entitled to buy or 
redeem the under-proprietary tenure in his capacity of a member 
of the village community, there would be no necessity: for the 
provision contained in tbe fourth clause. 

Their Lordships consequently in this respect agree with the 
construction placed upon the sections by Young J. C. in the above- 
cited case of Ashraf-un-aissa v. Parbhw Narain (1), and are of opi- 
nion that the plaintiffs in the two suits were not entitled to notice 
under section ro of the said Act. 

For the abovementioned reasons, their Lordships are of opinion 
that the appeals must succeed, and that the decrees of the Chief 
Court dated the arst of July, 1930, shouli be set aside, and the 
decrees of the Subordinate Judge dated the 15th July, 1929, should 
be restored, and they will humbly advise His Majesty accordingly. 
The plaintiffs in the two suits must pay the costs of the defendant 
in the Chief Court and of these appeals. 


Watkins and Hunter: Solicitors for the Appellant. ; 
Douglas, Grant and Doid: Solicitors for the Respondents. 


KJ. B A Appeals allowed, 


(1) Select Cases Judicial Ccmmissioner’s Court, Oudh (1874—1898) p. 96. 
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Macmillan, Sir Lancelot Sanderson and Sir Shadi Lal, 


KUMAR KAMAKHYA NARAIN SINGH, 
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ABHIMAN SINGH AND OTHERS. 


[ON AFPEAL FROM THE HIGH Court OF JUDiCATURE AT Patna] 


Service Tenure —Grant of village as Baiswan for reciting daily a Chapter of 
Sri Bhagwat—Construction of—Continued performance of the service, 
whether a condition of the grant. 

In 185a a grant of a village was mide by the appellant’s ancestor to the 
‘respondent’s ancestor as baiswan (jagir) for reciting daily one chapter of Sri 
Bhagwat before the God Saligram. The service on which the jagir was held 
having been “admittedly discontinued since May 1919, the appellant sued to 
resume the village. weld (decreelng the suit) that on lts true construction, the 
grant was not one burdened with the service (vir. the recitation of Sri Bhagwat}, 
, but that the performance of the service was a condition of the grant, and that 
in as mach as the service was discontinned in May, 1919, the appellant thers- 
upon became entitled to obtain Possession of the village in question. 

Appeal No 2 of 1933 froma decree of the High Court, Patna, 
dated the roth November, 1930, reversing a decree of the Sub- 
ordinate Judge of Hazaribagh, dated the a3rd" June, 1928. 


The sole point in the appeal was, whether, on its true con 
struction, the grant in question was in the nature of a resumable 
service grant. 

Dunne K. C. and Wallach for the Appellant. 

The Respondents were not represented.at the hearing. 

Their Lordships’ judgment was delivered by __ 


Sir Lancelot Sanderson : Thisis an appeal by the plaintiff 
in the suit, a minor appearing through the Court of Wards, from 
a decree of the High Court of Judicature at Patna dated’the rgth 
of November, 1930, which reversed a decree. of the Additional 
Subordinate Judge of Hazaribagh dated the'a3rd of f June, 1928, 
and dismissed the plaintif’s suit. 

The suit was fora declaration that a village called Ghutibar 
became liable to resumption on the cessation of certain services, 
viz, the cessation of reciting one chapter of the holy book of 
Srimadbhagwat before the God Seligram from the month of Aptil, 
1920, A. D, and that thereafter the defendants had no right to 
remain in possession of the said village in view ‘of ‘the tights of the 


Fady, 4. 
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plaintiff ; for a decree for khas possession of the said village ; for 
mesne profits and for any other relief to which the plaintiff might 
be found entitled. ` , 

Defendants 1 to 8 fled a written statement denying the discon 
tinuance of the worship, and alleging that they were not in posses- 
sion of the village and stating that they had no objection to the ` 
plaintiff taking possession of the village. 

Defendants 9, 12 and 13 filed a joint written statement, in which 
it was alleged amongst other matters that the grant, to which refe- 
tence will presently be made, was burdened with the service of 
Teciting Bhagwat, but that the said reciting was not a condition of 
the grant and that subsequently rents were imposed in lieu of the 
recitation of Bhagwat. 

It was further alleged that the said reciting had not been dis 
continued. 

Defendants ro and ır filed a separate written statement 
which alleged that the reciting of the Gita (presumably meaning 
the Bhagwat) was not a condition of the said grant, that the 
descendants of the grantees were still daily reciting the Gita, 
and that the survey record showed that the tenure was not 
resumable, 

Defendants 9, 12 and 13 contested the suit, the guardian ad 
Hfem of defendents 10, rr and 14 watched the trial ; the defendant 
No. 1§ did not appear. 

The Subordinate Judge made a decree in favour of the 
plaintiff for recovery of possession of the said village and made a 
declaration that the plaintiff was entitled to recover mesne profits 
from the defendants 9 to r5 for the period mentioned in the 
decree with directions as to the ascertainment of the said mesne 
profits. He ordered that the plaintiff's costs should be paid by 
all the defendants. 


The defendants 9 to 13 appealed to the High Court, which 
allowed the appeal and dismissed the suit. 

From this decree of the High Court the plaintiff hes appealed to 
His Majesty in Council, None of the defendants appeared at the 
hearing of the appeal. 

The material facts are es follows :— 


On the 16th of November, 1852, the Maharaja Sambhu Nath 
Singh granted a sanad in respect of the village Ghuthiwari (called 
Ghutibar in the plaint) to Guru Sri Raghavendm, The plaintiff 
is the succesor of the above-mentioned Maharaja and the defend- 
ants r to 8 are the successors of the above-mentioned Guru 
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Raghavendra. The other defendants were joined on the allegation 
that they were transferees from the defendants x td 8 or their 
predecessors. The terms of the sanad are as follows :-— 

“Sri Bhagwat—Sri Saligram. 

“Dated the 5th Katik Sudi Sambat, r909. - 

“Kaulkarar patta granted by the most powerful and high in 
dignity Maharaja Sri Sr Sambhu Nath Singh Bahadur (to the effect 
following) :— 

“Whereas one village Ghuthiwari io pargana Rampur, has 
been granted by me as baiswan (jagir) to Guru Sri Raghavendra 
for reciting daily one chapter of (Sri Bhagwat) before (Sri Saligram). 
He and his sons and grandsons shall make recitatton (of the same) 
and enjoy (the procseds of) the village. The village includes jup, 
kup (wells), boundary limits, trees and fisheries, etc. Therefore 
it has been (granted) before me the hazur and Bakhshi Jainandan 
Das, Bakhshi Gopal Das, Bakhshi Bhawani Ram Mahta (torn) Das 
and Bakhshi Bhagwan Das. 

“(Sd.) Bakhshi Jaikishun Das at the Ichak Kachabri.” 

On the 3rd June, 1856, Raghavendra executed a Kabulyat in 
favour of the Maharaja Sambhu Nath Singh in respect of the said 
village. The terms of the Kabulyat are as follows :— 

“ Maharaja Sri Sri Shambhu Nath Singh Bahadur. 

“Tam Raghavendra Guru, resident of Gurubara, pargana Chai, 
Ilaka Hazaribagh. 

“I have been granted by the hazur (Maharaja Sri..Sri Shambhu 
Nath Singh Bahadur) mauza Ghuthiwari, one village in pargana 
Rampur, as baiswan in lieu of services, and I have to pay for the 
same Rs, r2-15-0 in Company’s coin in cash I do hereby declare, 
and give out in writing that I shall without objection pay off the 
game according to the instalments year after year at the kachahri of 
(Maharaja Sri Sri Shambhu Nath Singh Bahadur). 

“ Details of Instalments, 
“Asin, Kartik, Aghan, Pur, Magh, Phagun, Chait, Baisakh. 

“I shall pay off the money according to the above instalments, 
In case of default (in payment) of the instalments, I shall pay the 
money with interest thereon. Ifthe rent falls into arrear or I be 
removed from service, then I shall give up possession of the land 


(village). I bave therefore of my own accord executed this kebu- ` 


‘lyat at the kechabri of—so that it may be of use when required, 
Dated the xst Jeth Sudi Sambat, 1913. 

“(Sd.) Chaudhari Jagu Ram at the Ichak kachahri, 

* Executed this kabulyat which is-çorrect, 
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(Sd) Raghavendra Guru. ” 

In: the ' survey khewat, which was stated to have been onan 
in A. D. 1919, the village is entered as not resumable: the yearly 
Tent is entered as Rs. 12-15-0 and. the following appears inthe 
remarks column :—~ 

“ By virtue of unregistered (sada) sanad dated sth Kartik Sudi, 
1909, Sambat granted by Raja Sambhunath Singh as to Ragho 
Ind. Guru ” 

By reason of this entry in the survey record the presumption 
arises that the particulars therein recorded were right and that the 
jagir granted by the sanad to Raghavendra was uot resumable, 
But such presumption may be rebutted, and the first question ia 
whether the plaintiff, on whom.the onus rests, has succesded in 
rebutting the above-mentioned presumption. 

Before considering this question there is another document, 
to which reference should be made. It Appears that on the 
Irth March, 1889; Govindra Indar Guru and Lakhav Indar Guru, 
sons of Raghavendra Guru executed a mukarrari lease in respect of 
the-said Village in favour of Gannu Singh and another, who were the 
ancestors of the defendants Nog. 9 to 15, ata fixed annual rental of 
Rs. 145. Reference therein was made to the fact that Ra, 12-12-0 
was payable by the lessorsto the Ramgarh estate. This sum was 
Obviouslyia mistake for Rs, 12-1 5-0. 

Tt was alleged that some of the lessee defendants purchased the 
reversion in A. D. 1912. 

There was an issue at the trial as to whether the above-mentioned 
-service had been discontinued and when. 

Upon this issue the Subordinate Judge accepted the evidence 
given on behalf of the plaintiffand held that the service, on which 
-tho jagir in suit was held, had been discontinued since May, 1919, 
and that finding of fact must be assumed as correct for the purpose 
of this appeal. 

Both the Courts in India accepted the above-mentioned sanad 


„apd kabulyat as genuine documents and as admissible i in evidence, 
_and the question whether the plaintiff has succeeded in rebutting 


the presumption created by the entry in the survey khewat, 
and proving that the jagir granted by the sanad was resumable 


-Teally depends upon the true construction of these two docur 
. ments, for there was no verbal evidence of any materiality on this 


question." 
For the present purpose the two documents must be read 
together. Although the sanad was granted’ in 1859, and: the 


Vou. LX] PRIVY COUNCIL 


kabulyat was executed in 1856, it is clear that both of them 
relate to the conditions on which the village was held by 
Raghavendra. 

In the sanad there is no reference to any rent, and the grant 
was made to the grantee for the purpose of ensuring that the 
grantee, his sons and grandsons should make the recitation therein 
prescribed daily, The question is whether this was a grant bur- 
dened with the above-mentioned service or whether the grant was 
conditional upon the service being performed. l 

It is recited in the kabulyat that the jagir in the village had 
been granted by the Maharaja in lieu of services and that the 
grantee had to pay the rent therein mentioned acoordmig to the 
instalments, 

The terms of the kabulyat point. to the inference that the 
rental had been imposed after tbe grant of the sanad had been 
made, It was therein provided that if the rent fell into arrear 
or the grantee be removed from service he would give up posses 
sion of the village. “This provision shows conclusively that in some 
material particulars the entry in the survey khewat is not correct, 
for although the entry refers to the sum of Rs. ra-rs-o as the 
yearly rent, there is no reference to the ‘provision that the grantee 
was bound to give up possession of the village in the event of the 
rent falling into arrear. 

It follows therefore that the statement in the entry in the survey 
khewat that the village was not resumable was incorrect. 

Farther, although the entry in the survey khewat mentions 
the sanad of the 16th of November, 1852, there is no reference to 
the services to be rendered by the grantee and there is no referenca 
to the terms of the kabulyat at all. 

Their Lordships therefore are of opinion that the EENE 
arising from the entry in the survey khewat that the jagir in the 
village was not resuma ble has been rebutted. 

It remains to be considered what is the true construction of 


the two above-mentioned documents. The expression in the 


kabulyat “or I be removed from service” must refer to the service 
specified in the sanad, namely, the reciting of the chapter from 
Bhagwat daily. The terms of the kabulyat show that the parties 
thereto intended that, although a rent was to be paid, the perfor 
mance of the above-mentioned service wasto be continued asa 
condition of the grant. ‘But it was also provided that the grantes 
might be “removed from service.” This isan ambiguous phrase 
but it must at all events mean that the parties contemplated that 


1 
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a the performance of the service might cease either at the instance of 

Ria the grantor or otherwise, in which case possession of the village 
Kumar Kamakhya 88 to be given up to the grantor. 

Narain Singh Their Lordships are of opinion that the true construction of 


Abhiman Sidgh, the two abcve-mentioned documents is that the performance of 
Sir Lancelot the said service was a condition of the grant, and that inasmuch as 
Sanderson. the said service was discontinued in May, 1919, the plaintiff became 

TE entitled upon such discontinuance to obtain possession of the 
said village, 

The defendants, who contested the suit and based their claim 
upon the mukarrari lease of the 11th March, 1889, and their alleged 
subsequent purchase of the reversion, can be in no better position 
than their lessors, and the plaintiff is entitled to a decree against 
them. : 

For these reasons the appeal must be allowed, the decree of the 

High Court set aside, and the decree of the Subordinate Judge 

restored. The defendants Nos. 9, 10, 11, 12 and 13, who were the 

appellants inthe High Court, must pay the plaintifl’s costs in the 

High Court and of this appeal. 

Their Lordships will humbly advise His Majesty accordingly. 
Sotiator, India Office: Solicitor for the Appellant, 
Appeal alloted, 
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Suit, if barrad—Dismissal of suit under Chap. X, R. 96 of the Rules of Bigh 
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Order of dismissal of a suit for want of prosecution under Chapter X Rule 
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fresh sult upon -he same cause of action between the same parties, 


*Appeal from Original Decree No. 38 of 1934, against the decison of Mr. 
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Js Re Orrell Colliery and Fire-Brick Company (1); Gilder v. ` Morrison (2) 
and Magans v. Nattonal Bank (3) followed. 


Appeal by the Plaintiff. , 
The material facts are stated in the following juigmsnt 


Buckland, J :—In this cass a preliminary point of considera- 
ble importance has been raised on behalf of the defendants by 
the learned Advocate-General. Itis a point which I have already 
had occasion to consider, but on the former occasion it did not 
come before me in the simple form in which it does today. 


This suit is to recover Rs. 50,000 or such damages as the 
Court may allow for breach of a covenant contained in a lease 
whereby the defendant covenanted to return the property leased 
in good order and condition, It appears that a suit which admit- 
tedly was precisely the same, suit No. 2771 of 1928, was insti- 
tuted by the same plaintiff against the same defendant on the 
same ciuse of action. On aznd May, 1930, that suit was dis- 
missed under chapter X, rule 36, of the Rules of this Court. An 
application was made (whether by way of review or otherwise does 
not affect the matter) to hava that order set aside, and that appli- 
cation was dismissed. No appeal was preferred, as might have 
been done, against the order of dismissal made on the 32nd May, 
1930, nor was any appeal preferred against the later order dis- 
missing the application to set aside the first order of dismissal. 
In these circumstances it is contended on behalf of the defendant 
that this suit cannot proceed upon the ground of res judicata, 
but not upon the limited grounds which are to be found in Section 
rı of the Civil Procedure Code, but upon the broader principles 
which were referred to and recognised by their Lordships of the 
Privy Council in Hook v, Administrator General of Bengal (4) 
Reliance is also placed upon the inherent powers of the Court 
which are preserved by Section 151 of the Civil Procedure Code, 
and I have also been referreito the judgment of Sir Francis 
Maclean C. J. in Ram Gopal Majumdar vy. Prasanna Kumar 
Samad (5) in support of the proposition that the plaintiff having 
elected to proceed as she did by applying to have the order of 
dismiseal ret aside and having failed on that application is not 
entitle 1 now to litigate the matter afresh by a separate suit. 


(1) (1879) 12 Ch. D, 681. 

(2) (1882) go W, R. (Eng ) 815. 

(3) (1888) 36 W. R. (Eng.) 602. a 

G) G9a1} L. R. 48 1. A. 187 ; L L. Re 48 Cale, 187 ; 33C. L. J. 405. 
(3) (1905) a C. L. J. 508, 
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The authorities, except so far as they recognise the broad 
principles of res judicata es distinct from that which is laid down 
in Section rr of the Civil Procedure Code, do not give me any 
real assistance for the matter depends upon the meaning and 
effect of a rule of this Court the like of which has never been 
considered in any of the reported cases. The same point arose 
in Sarojbala Bose v. Prafulla Kumar Bose (Suit No. 1058 of 1932) 
and for reasons which I then expressed I came to the conclusion 
that a fresh suit would not lie. My judgment on. that occasion 
was based upon what had happened at the time when the order 
dismissing the first suit was made, and I reserved for further 
consideration, should it arise, the broad question whether an 
order of dismissal under Chapter X, rule 36, of the Rules of this 
Court operates asa bar to a fresh suit. I will not quote a rule 
‘with which all who practise on the Original Side of this Court 
are familiar. It has been argued by Mr. Pugh that the suit was 


‘not on the list for hearing on that day though had that been the 


case and the suit been dismissed for default there would be nothing 
more to be said. Thisis to look at the matter from an extremely 
narrow point of view for the reason upon which I touched in my 
earlier judgment, that every order having the effect of dismissing 
a suit is not necessarily made in Court and such an order may 


‘be made in chambers, nor is there any substance in the argument 


that itis the business of the Court under the Letters Patent to 
try suits and to make rules to thet end which preclude a rule 


‘being made whereby the Court may dismiss a suit without a hear- 


ing for want of prosecution. Arguments such as this give the 
entire go-bye tothe broad and, as I conceive, the correct aspect 
of the matter. Courts are entitled to regulate their own proceed- ' 
ings and I conceive that the Court has as much power to make 
rules applicable to suits in which a disinclination to proceed, 
amounting in effect to an intention not to do so, is manifested by 
protracted failure to utilise the machinery provided, and to dis- 
miss such suits for want of prosecution, as it has power to make 
rules for the furtherance of the disposal of suits. .I have no reaso- 
nable doubt that the object and intention of the rule is to enable 
the Court finally to dismiss such a suit unless the Judge is satis- 
fied that there are grounds for allowing it to proceed. On notice 
being sent to the parties they have an opportunity to and frequently 
do appear. The Judge can take into consideration any affidavits 
filed and what the attorneys,or counsel for the parties may re- 


. 
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present to him. Itis then and then only that the suit is dismissed 
under the rule, or it may be that the Judge will deal with it other- 
wise, as for instance by directing that it be placed in the list for 
hearing on some subsequent day. In these circumstances, when 
an order for dismissal is made, an order which is appealable, 
why should it then be open to the plaintiff whose suit has been 
dismissed immediately to place upon the file another plaint in 
exactly the same words as the former? To allow such a thing 
is to reduce the proceedings under Chapter X Rule 36 to a farce 
and it would be contrary to reason and common sense to provide 
machinery for the purpose of enabling a Judge to decide whether 
or nota suit was being diligently prosecuted, and if he decided 
against the plaintiff to allow the plaintiff, to ignore such proceedings 
and file another similar suit. 

Mr. Pugh in reply to this point observed that the plaintiff 
wants to have her claim adjudicated upon in one suit and not in 
the other. But the point rather is, has she shown she wants to 
have her claim adjudicated upon at all, and, if so, why has she 
not prosecuted suit which has been on the file and brought it to 
a hearing? Having failed to avail herself of the opportunity of 
prosecuting the suit, having had an opportunity of explaining 
such failure but not having succeeded in doing so, with the result 
that the suit has been dismissed, why should the law allow her 
to institute a fresh suit exactly on the same cause of action? 
As is pointed out on behalf of the defendant, testing the plaintiff's 
contention by an extreme case, it could happen that suit after 
suit for land could be instituted and dismissed under the rule in 
question, until at the end of 12 years the plaintiff was barred by 
limitation, and there would be nothing to stop this being done, 
but that such aa abuse of the process of the Court is permissible 
it is impossible to conceive. Nor again can I see any reason why 
a plaintiff, who, not intending to prosecute a suit, desires to with- 
draw it, shoull not be allowed to institute a fresh suit on the 
game cause of action without the leave of the Court, while a 
plaintiff who has manifested the same intention and has not 
satisfied the Judge when the opportunity has occurred of 
doing so that he intends to prosecute it, should be in a better 
position, 

Mr. Pugh also suggests that the object of the rule is to enable 
the Court to “clear its lists”, as distinct from the function of 
adjudicating the disputes between thoss who litigate before it, 
I know of no foundation for any such suggestion nor can I per- 
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ceive that a rule framed with that object would serve any useful 
purpose whatever if every plaintiff whose suit was dismissed, under 
the rule was entitled immediately to inslitute a fresh and similar 
suit which would necessarily find its place in the lists, In my 
judgment once a suit is dismissed for default under Chapter X, 
tale 36, of the Rules of this Court, the plaintiff is not entitied 
to institute a fresh suit on the same cause of action. 

.In conclusion I desire to observe that the point is one of 
great importance, Not only is it a difficult point in that it has.to 
be decided in the absence of any authority applicable to a rule 
framed in the terms of this rule and of any definite statement or 
even indication in the rule itself of the consequences of its appli- 
cation in regard to the institution of a fresh suit, but also, as I 
understand, Judges who take the special list may be influenced 
by their views as to whether or not a fresh suit can be brought if 
they dismiss the suit then before them. A ‘Judge may be more 
ready to dismiss a suit which is before him if he takea the view 
that the plaintiff can bring a fresh suit on the following day than 
he would be if he holds a contrary opinion. In the interests of 
uniformity, among other reasons, it is therefore eminently desirable . 
that the point-whether or not a dismissal under Chapter X, rule 
36, of the Rules of this Court operates as a bar to a new suit 


_ upon the same cause of action between the same parties, should 


be decided by an Appellate Bench in order that the law may 
be laid down once and for alL . The suit will be dismissed with 
costs. 

Against this decision, the plaintiff appealed. 

Messrs. A. K. Roy (AdvocateGeneral), S. R. Das and S, &. 
Rai Chaudhury for the Appellant. 

Messrs. L. P. E. Pugh, N. C. Chatterjee and S. K. Basu for 
the Respondent. 

- - The following judgments were delivered : 

Costello, J: In this appeal from a judgment of Mr. Justice 
Buckland dated the 24th January, 1934, a point of considerable 
importance arises. The Jearned Judge himself said: “In this 
case a preliminary point of considerable importance has been 
raised on behalf of the defendant by the learned Advocate- 
General.” 


The suit was brought to recover a sum of Ra. 5c, ooo or such 
damages as ths Court might allow for breach of a covenant con- 
tained in a lease whereby the defendant covenanted to return 
the property demised by the lease in good order and condition. 
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It appears that a suit which admittedly was precisely the same 
ag the present.suit, the previous suit being numbered 1771 of 
1928, was instituted by the same plaintiff against the same defen- 
dant and on the same cause of action, that is to say, Sailabala 
Dassi was the plaintiff in Suit No. 1771 of 1928, and she is thé 
-plaintif in the present suit, and Goberdhonedas Ladsaria was 
the defendant in Suit No, 1771 of 1928, and pou detendenti in 
the present suit. 

On the 2and May, 1930, the suit No. 1771 of 1928, was dis- 
missed by an order of Mr. Justice Lort-Williams under the pro- 
visions of Chapter X, rule 36 of the Rules of this Court. There 
was no appeal from that order, but an application was made, said 
to be by way of review, to have that order, set aside. It s0 
-happened that that application came before me.. I say ‘it sp 
happened’, but I recollect that the reason why, it came before 
me was that (as was in effect admitted at the time) that the 
parties, or rather the plaintiff of set design waited until Mr. Justice 
‘Lort-Williams had preceeded on leave and there was another 
Judge dealing with the interlocutory matters. The application 
for review was dismissed by me onthe 6th August, 1930, and 
again thera was no appeal from that order. 

The present suit was instituted on the 2nd May, 1931, audi ag I 
have stated, the cause of action and the issues in this suit are 
identical with those of 1928 suit. The learned Judge says in his 
judgment: “In these circumstances it is contended on behalf of 
the defendant that this suit cannot proceed upon the ground of 
res judicata, but not upon the limited grounds which are to be ‘found 
in section 11 of the Civil Procedure Code, but upon the broader 
principles which were referred to and recognized by their Lordships 
of the Privy Council in Hook y. Administrator Gensral of Bengal (1). 
Reliance i is also placed upon the inherent powers of the Court _ which 
are preserved by section 151 of the Civil Procedure Code, and I 
have also been referred to the judgment of Sir Francis Maclean, 
“Chief Justice, in Ram Gopal Majumdar v. Prasanna Kumar Samad 
‘(a), in support of the proposition that the plaintiff having 
elected to proceed, as she did, by applying to have, the order 
of dismissal set aside and having failed on that application, is not 
‘entitled now to. litigate the matter afiesh by a separate suit The 
learned Judge stated the point which he had to determine, briefly 
ani cancisely in these term3, ‘whether an order, of dismissal under 


U) (1921) L. R. 481. A, 187; L L, R, 48 Cak 187 : 3 CL, I. 405., 
(2) (1905) aC. L. J, 50S, 
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Chapter X, rule 36 of the Rules of this Court operates as a bar to 
a fresh suit’, The Rule in question runs thus “Suits and proceedings, 


which have not appeared in the prospective List within six months 


from the date of institution, may be placed before a Judge in 
Chambers, on notice to the parties or their attorneys, to be dismissed 
for default, unless good cause is shown to the contrary, or be other- 
wise dealt with as the Judge may think proper.” 

The‘authority of that Rule was challenged in the year 1924 in 
the case of Uday Chand Pannalal v. Khetsidas Tilokchand (1), 
where however Sir Lancelot Sinderson, C. J. held that the rule is 
not sre vires and that the Court has jurisdiction to dismiss a 
suit for default when it appears on the Special List. It was also 
held in that casa that the decision of a Judge on the Original Side 
of the High Court dismissing a suit for want of prosecution under 
Chapter X, rule 36 of the Rules of the Court, is a judgment within 
the meaning of clause 15 of the Letters Patent and accordingly an 
appeal lies from that decision. It is obvious, therefore, on the 
authority of that case, that it would have been open to the present 
plaintiff had she so chosen, to have appealed against the order of 
my learned brother Lort-Williams, dated the 22nd May, 1930. 


Mr. Justice Buckland came to the conclusion that once a suit 


‘bad been dismissed nnJer the provisions of Chapter X, rule 36, it 


is not open to the plaintiff to bring a fresh suit on the same cause 
of action He expressed his opinion quite definitely in these words : 

“I have no reasonable doubt that the object and intention of the 
Rule is to enable the Court finally to dismiss such a suit unless the 
Judge is satisfied that there are grounds for allowing it to proceed. ” 
It was pointed out that on notice being sent to the parties they 
have an opportunity to and frequently do appear, Thereupon, the 
Judge can take into consideration any affidavits filed, and anything 
that their legal representatives or counsel may put before the Court 
on behalf of the parties, The learned Judge has given a number of 
reasons as to why he comes to the conclusion that once a suit is 
dismissed for default under Chapter X, rule 36 of the Rules of this. 


Court, the plaintif is not entitled to bring a fresh suit on the same 


cause of action. Iam bound to say that with the reasoning of the 
learned Judge so far as it goes, I respectfully ‘and entirely agree. 
As a matter of common sense and of first impreasior, one cannot 
fail to be of opinion that it is undesirable that the plaintiffs should 


-` be allo ved, in circumstances such as the present, to suffer no greater 


(1? (19@4) I, La R. 51 Cale. gos. 
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penalty and incur no more serious hanlicap than the payment of os 


certain costs to the defendant, 1924 
It has been pointed out by the learned Judge in bis judgment, Sreemati Sailabala 

and emphasized by the learned Advocate-General in bis address to Dasi 
us that a plaintiff of means may use the procedure of the Courtas Goberdhonedas 
an instrument of oppression, and that having launched his suit Ladsaris. 
against any person hə might delay the prosecution of that suit so Costello, g. 
that it ultimately appears on the Special List, as it has been called, an 
and the suit is dismissed, Forthwith he may launch a fresh suit and 

indeed a succession of suits at any rite until the alleged cause of 

action becomes no longer availible by reason of the operation of 

the statute of limitation. I wholly sympathiz*, if I) may use the 

term, with the expressions of opinion given by the learned Judge in 

his judgment, But we have to consider whether that judgment is 

justified by any provision in lw. Itis admitted by the learned 
Advocate-General that neither the precise terms of section 11 of 

the Code of Civil Procedure, nor the general principles of the doc- 

trine of ves judicata as explained in a number of decisions of their 

Lordsbips of the Judicial Committee of the Privy Council including 

the cases reported in 58 Indian Appeals and 59 Indian Appeals,* 

are of any avail to the defendant in the present proceeding. It is 

undoubtedly rigbt to say that here there is no case of res judicata 

because the original Suit No. 177r of 1928 was never heard and 

determined, and in no gense can it be said that the plaintiffs case 

has been disposed of on its merite, 

We have, therefore, to see whether there is any other principle 

-or provision either in the general adjectival law, or in the rules of 

this Court, which prevents the plaintiff from proceeding with the 

suit out of which this appeal arises. The learned Advocate-Gene- 

ral has sought to rely on a number of ordersand rules contained in 

the first schedule to the Civil Procedure Code, but none of them, 

in my opinion, are really material for our present purpose. He has 

also argued that the provisions of section 12 of the Code of Civil 

Procedure, do not stand in his way: That section lays down that 

“where a plaintiff is precluded by rules from instituting a further 

suit in respect of any particular cause of action, he shall not be 

entitled to institute a suit in respect of such cause of action in any 

Court to which this Code applies.” As far as one can see, the rules 

in the first schedule to the Code of Civil Procedure which do bar a 





* Seo Musammat Munni Bihi v, Triloki Nath (1931) 53C. L. J. ssa; L. R. 
I A. 158 and Maung Sein Dons v, Ma Pan Nywn (1932) 55 C. L, J.'4033 
L. R. sgl. A, 247—Rep. 
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A “fresh suit in respect of the same cause of action are these: Order I, 
2984, Rule 2, Order IX, Rule 9, Order XXII, Rule 9, and: Order XXIdI, 
Sreemat! Sailabala Rule x. ` None of these have any application to the present circum- 

Dass stances. In my opinion, section 12 operates against the contention 

Goberdhonedas Of the defendant inthe present suit. Mr. Pugh argued, that we 

Ladsaria must deduce from it that unless there isa rule either in the Code 
Costello, F. of Civil Procedure or in the Rules of this Court, there ‘is nothing 
in the general provisions of law to prevent the plaintiff instituting & 
fresh suit, after the former suit bas been dismissed under the pro- 
$ >visions-of Chapter X, Rule 36 of the Rules of this Court.. 

Tt is to be remembered that Rule 36 of Chapter X.of the Rules 
of this Court, is apparently designed to serve the same purpose as 
Rule 12 of Order 36 of the Rules of the Supreme Court in England, 
and to a large extent Chapter X, rule 36 of this Court-is analogous 
to Order 36, rule 1a of the Erglish Procedure, ore of the main 
differences being, however, that in this Court the Registrar takes 
the initiative on finding that suits ore not teing prosecuted with 

` dué vigour and diligence, whereas under the English Procedure it is 
left'to the defendant to stimulate the activities of the plaintiff either 
by himself causing ‘the action to bs set down for trial, or by taking 
outa summons asking that the action may be dismissed for want of 
prosecution, Thereis no very direct, certainly no very modern 

- decision as to what precisely is the effect of an order made under 
the provisions of Order 36, rule 12 as regards the ‘rights of the plain- 
tif to bring a frésh suit We fad inthe notes in the Annual 
Practice of 3934 at page 2213, a statement to the effect that where 
an action has not been set down for trial under Order 36, rule 32, 
the effect of a dismissal is not clear. The note seems to be based 
upon the fudgment of Sir George Jessel, M. R., in the case of 
In Re Orrell & Co. (1)- and the judgment of Mr. Justice Kay, in 
Magnus v. National Bank (2). ~ 

The case of Jn Re Orrell (1) was decided inthe year 187c¢, 
There it was held that'where an action had been commenced:againat 
a company and continued by leave after a winding-up order, and 

‘before trial an order had been obtained to dismiss the action fór 
want of prosecution, the plaintiff in the action was not debarred 

from bringing forward a claim in the same matter in the winding up. 

Sir-George Jessel, M. R. said at page 682 of the report: “It is very 

“mich to be desired‘ that a new rule should be made to meet cases 
Of this kind. But in the meantime the former practice applies except - 

(1) (1879) 19 Ch. D. Br - $ i í 

(a) (1888) 36 W, R. (Eng.) 602. ihe R 
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go far as it has been. alteréd-by the Judicature Act andthe Rules 
of Court, ‘and I find nothing in them which varissit on this point 
Formerly a man could abandon his action by not taking any further 
steps in it, whether it were brought at Common Law or in Chancery. 
In the former..case the defendant signed judgment of non pros,* 
which exactly described what had happened ; in the latter cass he 
would have the bill dismissed for want of prosecution but in either 
case the plaintiff could bring a new.action for the samé matter with 
this exception only that in Chancery if the cause had been set down 
to be heard, the dismissal of the bill for want of prosecution was 
equivalent to dismissal on the merits, and was a bar to a new action. 
In this case, ifthe action had been set down for hearing, there might 
have been a question whether the former rule of Common Law or that 
of the Court of Chancery, ought to prevail. But in a case where, as 
here, the action had not been set down, there was only one rule, 
namely, that a fresh action might be brought. If the new Rules had 
been intended to.make an alteration in this respect, it would have 
_ been so expressed. But that has not been done, and consequently 
the practice isthe same as it was before the Rules were made”, 
As far as one can ascertain, the position in this Court seems to 
be the same as it was in England at the time men the Orrell 
Colliery case (1) was decided. 

A year or two later, and that is between the Orrel/ Colliery 
case (1) and Magnus case (2), there was the case of Gilder v. 
Morrison (3). There by a Masters order an action was to be 
dismissed, unless notico of trial were delivered by a certain day. 
Through a mistake of the Solicitor’s clerk notice of trial was not 
delivered within the required time. The Judge in Chambers 
refused, in the exercisa of his discretion, to extend the time fixed 
by the Maste:’s order. On appeal, the Court declined to interfere 
with the Judge’s discretion. Mr. Justice Grove in his judgment 
observed: “Iam of opinion that thie is a case in which we should 
not interfere with the discretion of the learned Judges, Carter v. 
‘Stubbs (4) on which the «plaintiffs counsel relies, is the exact 
converss of the present case. There the learned Judge thought 
fit to vary the Masters order, and the Court of Appeal, as well 
asthe Divisional Court, refused to interfere with his discretion. If 


* That is—the delay or neglect by a ‘plaintiff in proceeding with bis action 
(1) (1879) 12 Ch. D, 681. 

(2) (1888) 96 W. R. (Eng). 602. 

(3) (1882) 30 W. R. (Eag). 815. 

(4) (1880) 29 W. R, (Eng), 132. 
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this were a ‘solitary instance of an application of this kind, we 
might be inclined to grant the indulgence asked for; but cases 
of this kind are becoming too common, and in the interests of 
clients this carelessness on the part of solicitors and their clerks 
must be put a stop to. Ifwe encouraged such conduct we should 
practically be abolishing the roles made under the Judicature Acts, 
and a negligent party might postpone a case day after day, and 
set all the rules at defiance, if he knew that he could be reinstated 
in the position which he had lost by his own carelessness or in- 
tentional disobedience to the rules merely by payment of the 
costs.” Then the learned Judge continued, in the words following 
and they are the important part of his jadgment for our present 
purpose, “A new writ may be issued immediately in this case, so 
that the right of the plaintiff is not lost, as he merely has to pay 
the costa incurred so far asa penalty for his carelessness, and 
begin over again”. 

Then wecome to the case of Magnus v. National Bank of 
Scotland (1) which was decided in the year 1888 and is reported 
in 36 W. R. 602. In that case there was a consent order dismis- 
sing an action for want of prosecution, and it was held that unless 
it proceeded upon acompromise of the cause of action, there 
was no bar to another action between the same parties for the 
same matter. The former practice of the Court of Chancery on 
this point is unaffected by the Rules of Court under the Judica- 
ture Act. The plaintiffs in the action, having made default in 
making discovery and answering interrogatories, told the defen- 
dants they intended to abandon the action, and would pay their 
costs. Not having done this, the defendants issued a summons 
to dismiss the action for want of prosecution. The plaintiffs 
thereupon paid the defendant’s costs, and at the hearing of the 
summons they appeared, and consented to an order dismissing 
the action as against the defendants. The plaintiffs then brought 
a fresh action against the same defendants for the same matter : 
whereupon the defendants raised the question of law whether 
the plaintiffs were not estopped by reason of the order on the 
summons. The Court held that the order, not having proceeded 
upon a compromise of the cause of action, was no bar to the fresh 
action. The judgment of Mr. Justice Kay is very illuminating 
upon the point which is now before us, He is reported at page 
604 of the report as saying “If that consent order had proceeded 
on a compromise of the cause of action, it would have been an 


(1) (1888) 56 W. R, (Eng). 602, 
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absolute bar to anew action. But here the order was mide ona 
summons to dismiss for want of prosecution, an order on which 
would not be a bar, and therefore, unless it is shown that the 
consent proceeJjed upon the compromise of the cause of action, I 
cannot see how it is possixle to say this would bea bar., Can 
it ba said that when you atten] ona summons to dismiss for want 
of prosecution, and submit to an order by consent, ‘that order is 
a bar to another action? That seemsto me against all the rules of 
ths Court, There is great deal more in this than, mere technicality, 
because the principle of the Court is that unless ‘the merits of 
the case have been dealt with, the dismissal of one action 
is not a bar to another action of the same kind, That 
is a very ancient rule of the Court of Chancery which I 
should be sorry to see disturbed.” A litle lower down in the 
judgment, the learned Judge said: “The object of this summons 
to dismiss for want of pro3ecution was to prevent the plaintiffs 
going on with that action. Everybody knows that would not 
prevent another action being brought. Of course the plaintiffs 
were compelled by the terms of. the- order to pay all the costs of 
that action.” 

Now, on the authority of the three cases to which I have 
referred, it seems to me that on general principles there is nothing 
to prevent the plaintiff whose suit has been: dismissed for want 
of prosecution forthwith to institute a suit against the same defen- 
dant upon the same cause of action; and in the absence of any 
tule mide by the Court dealing with such a state of’ affairs, it ia 
clear that in circumstances such as the present where the suit 
was dismissed under the ptovisions of Chapter X, Rule 36, the 
plaintiff is at liberty to bring a fresh suit if he be so minded. I 
feel impelled to say that unlike Mr. ‘Justice Kay, I should not be 
sorry to sce the practice alterei and on appropriate rule made by 
this Court negativing or at any rate circumscribing the right of 
the plaintiff to bring one or two and possibly more actions against 
the sime-defendant on the same cause of action where 'the first 
and the second or the subsequent action has been disposed of 
under the provisions of the Rule which we are now considering, 
I go further than that and say that, in my opinion, it is highly 
desirable that a rule of that character should be made by this 
Court, unlzas the matter is dealt with by. other authority and 
suitable provisions inserted either in the body of the Civil Pro- 
cedure Code or in the Rules contained in the achedula to that 
Code. We hava now however only to administér the law as we 
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deem it to exist at the present time. For the reasons which we 
have given we are compelled to come to the conclusion that this 
appeal must be allowed. 


ı The result is that the case must go back to be disposed of 


on its merits. The appellants will have the costs of this appeal. 
The costs of the Court below will abide the result of the further 
proceedings. 

Lort-Williams, J.:—The subject for consideration in this 
appeal is the effect of the dismissil of a suit for want of prosecution 
under Rule 36, Chapter X of the Rules of this Court on the 
Original Side. 

The learned Judge (Buckland, J.) has decided tbat the plain- 


‘tiff is precluded by such dismissal from bringing a fresh suit upon 


the same cause of action. I cannot understand upon what principle 
of law such a decision can be supported. This is a very drastic rule, 
which provides that a Judge may dismiss for default any suit 
which has not appeared in the Prospective List within six months 
from the date of institution. Such Orders are sometimes neces- 
sarily made in a somewhat summary way, and I am surprised 
to find that it has been suggested, nay more, decided that the 
effect of the many decisions which I have given under the provi 
sions of this Rule was to deprive the plaintiffs for ever of the right to 
agitate their claims. 

Of course, there are well-known principles of law which pre- 
clude the plaintiff from bringing a fresh suit upon the same cause 
of action ¢g., the principle of res jwdicafa. But no one has 
suggested that in the circumstances of such a dismissal for default, 
there has been anything in the nature of a trial, or decision upon the 
merits. 

And, of course, where special rules have been made by or for 
the Court, which forbid the bringing of a fresh suit, the plaintiffs 
are bound by them so long as these rules are infra vires of the 
rule-making authority; such, for example, are to be found in 
Order IX of the Code of Civil Procedure. But there is no similar 
provision in Rule 36, or elsewhere in the Rules of this Court, or 
in the Code of Civil Procedure, which are relevant to the present 
discussion. 

On the coptrary, Section 12 of the Code provides that " where 
a plaintiff is precluded by rules from instituting a further suit in 
respect of any particular cause of action, he shall not be entitled 
to institute a suit in respect of such cause of action in any Court 
to which this Code applies,’ Inferentially it seems to follow 
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that where no such rules exist, no such preclusion is intended to 
apply. In the absence of such rules, I know nothing to prevent 
a plaintiff, whose suit has been dismissed under the provisions of 
Rule 36, from bringing a fresh suit upon the same cause-of action, 
except the law of limitation. 


The law upon this subject has been clearly stated by Sir George 
Jossel, M.R. in Re Orrell Colliery and Fise-Brich Company (x) 
as follows: “Formerly a man could abandon his action by not 
taking any further steps in it, whether it were brought at Common 
Law or in Chancery. In the former case the defendant signed 
Judgment of nox pros., which exactly described what had happened ; 
in the latter case he would have the bill dismissed for want of 
prosecution, but in either case the plaintiff could bring a new 
action for the same matter, with this exception only, that in 


Chancery if the cause had been set down to be heard, the dismissal - 


of the bill for want of prosecution was equivalent to dismissal on 
the merits, and was a bar to a new action”; and by Mr. Justice 
Kay in Magnus v. National Bank of Scotland (2) as follows: “The 
practice in this Court was well settled long before I went to the 
bar. In Lord Redesdale’s book I find the law thus stated on 
p. 238 of the original Edition—“ A decree. or order dismissing a 
former bill for the same matter may be pleaded in bar to a new 
bill, if the dismission was upon hearing, and was notin terms 
directed to be without prejudice. But an order of dismission is a 
bar only when the Court determined that the plaintiff had no 
title to the relief sought by his bill, and therefore an order dis- 
missing a bill for want of prosecution is not a bar to another bill.’ 
seine There is a great deal more in this than mere technicality 
because the principle of the Court is that unless the merits of the 
case have been dealt with, the dismissal of one action is not a 
bar to another action of the same kind. That is a very ancient 
tule of the Court of Chancery which I should be sorry to see 
disturbed.........The object of this summons to dismiss for want of 
prosecution was to prevent the plaintiffs going on with that action. 
Everybody knows that would not prevent anotker action being 
brought. Ofcourse, the plaintiffs were compelled by the terms 
of the order to pay all the costs of that action.” 


In Seton’s ‘Jaodgments and Orders’ 7th Edn, 1912, Vol. I 
at page 136, it is stated upon the authority of these decisions 


(1) (1879) 12 Ch. D. 682. 
(2) (1838) 36 W. R. (Eng.) 602 (603). 
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that “ where an action has been dismissed for want of prosecu- 
tion, the plaintiff must pay the costs of the old one first”; and a 
similar statement appears in Daniels Chancery Practice 8th 
Edition, 1914, Vol, I at page 474. 

In my opinion, it would be difficult to support the asking of 
any rule which in such circumstan ces, would preclude the bring- 
ing of-a fresh suit upon the same cause of action, unless the first 
suit had been set down for trial. If that has been done, the plain- 
tiff cannot complain that he has not had an opportunity of having 
his case heard, and if he fails to proceed with the prosecution of 
his claim and it is dismissed for default, the Court in such circum- 
stances would be justified in making a rule that no fresh suit should 
be brought upon the same cause of action. In a case, such as 
the present, where there has been a dismissal of the suit, but not 


shall be instituted until all costs incurred in the first suit have heen 
paid by the plaintif to the defendant. 


. I agree with my learned brother that this appeal must be 
allowed with costs. l - 


‘Dey and Xshatriya; Attorneys for the Appellant. 
P. D, Himatsingka & Co: Attorneys for the Respondents, 
A Tea. l Appeal allowed, Case remanded. 


Vor, LX} . HIGH COURT. 


APPELLATE CIVIL. 


Before Mr. Justice R. C. Mitter. 


MAHAMMAD MIA PANDIT 
v. : 
OSMAN ALI AND OTHERS.* 


Civil Procedure Code, (Act V of 1908), Sees. 89, 9X3), Order XXI Rule 3, 
Order XXXII, Rule 7—Secont appral fron order recording a disputed 
comprainise—Agreement to be bousd by dec's'on of a third person—If can 
be recorded aa a compromise or is a mere amari—Compromiss by next friend 
without leave of Court—Ejfect, if minor repres inted in appeal by the same 
next friend. 

There ls no second appeal! fcom an order 1ecorling a compromise, the existence 
or legality whereof is in dispute, 
Gurucharan Singh v. Shib des Singh (1), fcllowed, , 


Where the partles say thit the determinati m of tbeir disputes by a person is 
to b2 final as between them, that is to be regarded as an undertaking not to appeal 
and an appeal preferred would bo in violation of good faith, 


Moonshes Ameer All v. M aharanes Inderjeet Singh (2), followed. 


Where the parties agres to be bound by the finding of a third person they are 
estopped from Imongaing ths decrse mads in accordince with such finding. 


Bahir Das v. Noin Chuaier (3\, approved. 


An award made on a referense withont the intervention of the Court durlog 
the pendency of a snit cannot be recorded asa compromise or adjustment of the 
mit under Order XXIII, Rule 3, Civil Procedure Code, 1903. 


Rohini Kanta v, Rajani Kiata (4), referred to f 
” Dwsrka Nath Chakrawarti v. Atul Chandra Chakravarit (s), explained, 


Obiter: An appellate Court will not set aside a compromise decree on the 
ground that the compromise was effected by a minor's next friend without the 
lesre of the Court as contemplated in Order XXXII, Rule 7 of the Code, if the 
minor happens to be represented in the appeal by the same next friend as repre. 
seated him in the Court below. 


Appeal by the Plaintiff 


* Appeal from Appellate Decree No a59 of 1932, against the decree of Babu 
Makhan Lal Mukherjee, Subordinate Judge, Noakhali, dated the 13th Angust, 
1931, affirming the decree of Babu Matih Chandra Banerjee, Monsiff, Hatiya, 
dated the rgth August, 1930. 

(1) (1921) 3 Lah, 175. 

(2) (1871) 14 M1. A. 903. ` 

(3) (1901) I. L R. a9 Calc. 906. 

(4) (1934) B C. W. N.=648, 

(5) (1997) 46 C. L. J..353. 


i3 
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The suit was for possession, 

The material facts appear from the judgment. 

Messss. Mokendra Kumar Ghoss, Mahendra Nath Mitterand 
Nakuleswa: Som for the Appellants. i 


Mr, Bhagirath Chandra Das for the Respondent. 
Ca A. Va 


The judgment of the Court was as follows: 


This appeal is on behalf of the plaintiffs and arises out of a suit ` 
for possession, There are seven plaintiff, Of them * plaintiffs 
Nos. r and 2 are adult males, Nos. 3, 4 and 7 are ladies and Nos, 5 
and 6 are minors. The minors were represented in the Courts below 
by plaintif No. 1, who also represents them in this appeal. At the 
instance of plaintiffs there wasa local investigation by a pleader 
Commissioner who submitted a report in their favour. The defen- 
dants filed an objectibn to the said report. Atthe date of the 
hearing of the suit, which was the rsth August 1930, defendant 
No. 2 filed an application stating that the parties had agreed to the 
lands being measured by one Shama Charan and that if it was found 
by him that the lands in suit were in possession of the defendants, 
the plaintifs would get a decree, otherwise the suit would stand 
dismissed, but the plaintiffs would be entitled to get Rs. ṣo from 
the defendants. The said defendant further alleged that Shama 
Charan had measured the lands and had found that no part of the 
lands in suit was in the possession of the defendants. He accordingly 
prayed for the aiid adjustment to be recorded under the provisions 
of order a3 rule 3 of the Code of Civil Procedure. Tho plaintiffs 
denied the said agreement but the learned Munsiff after taking 
evidence found that the agreement was as alleged by the defendant 
No. 2 and dismissed the suit on tbe findings of Shama Charan, The ` 
attention of the Court does not seem to have been drawn to the 
fact that some of the plaintiffs were minors. Admittedly no leave 
of the Court was taken under rule 7 of the order 32 of the Code. 
On appeal from the decree made by the trial Court, the point urged 
by the plaintiffs, as the appellate Court puts it, was “whether the 
suit was adjusted between the parties out of Court and whether the 
compromise should be recorded.” The Court of appeal below. 
however only applied its mind to the question of the factum of the 
agreement but did not consider whether the alleged compromise 
was lawful or could be recorded under the provisions of order 23 
tule 3 of the Code. It did not even advert fo the fact that there 
were minors whose interest it was the duty of the Court to safeguard 
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and protect. The appsllate Court agreed with tha first Court and 
remarked that the Munsiff was justified in recording the compromise 
under order 23 rule 3 of the Code of Civil Procedure. ” The appeal 
was accordingly dismissed; hance ths ssconi appsil by the plain- 
tiffs. A preliminary obj:ction his been taken to the competency 
of the appeal. Mr. Dis who appara on behalf of the respondents 
urges firstly that the appeal being really against the order recording 
the compromiss under order 23° rule 3, a stconi appeal is barred 
under the provisions of section 104(2) of the. Code. Secondly he 
urges that even ifthe appsal be regarded as an appeal from the 
decree, after the findings of the Court of appeal below, the decree 
must be taken to bea decree pissed with consent of parties and 
section 963) of the Code bars the appeal, In the course of the 
argument I indjcated that possibly the preliminary objection was a 
sound one. On that the advocite forthe appellant asked me to 
interfere in revision incase I held that no appeal lay, As I con- 
sidered that the case was a fit one for interference under the revi- 
sional jurisdiction I heard the learned Advocates at length who 
presented their cases from all aspects and I must acknowledge 
the great assistance I have derived from them in the case which has 
engaged my anxious consideration. After having heard the learned 
advocates I have come to the conclusion, though not without 
hesitation, thit no appeal lies. But Iam at the same time quite 
convinced that I havea power to interfere in revision and should 
80 interfere in this case. 

My reasons for giving effect to the preliminary objection are as 
follows :— F ; 

(i) The Code provides for one appeal when the factum or 
legality of a compromise or adjustment of a suit is questioned. 
The Court of appeal below has arrived at a finding that there was 
a compromise as plea ded by defendant No. 2. To allow the same 
matter to be reagitated in an appeal from the appellate decree 
would be to allow two appeals when the Code gives one. 

(ii) A decree passed is still a decree passed by consent, 
whether the compromise is admitted by both the parties or 
disputed by one of them and the Court finds that there was one. 

(iii) Where the parties say that the determination of their 
disputes by a person is to be final as between them, that is to te 
regarded as an undertaking not to appeal and an appeal preferred 
would, as Lord Justice James observed in Alvonshe Amir AH v. 
Maharanes Inderjeet Singh (1), be in violation of good faith and 

(1) (1871) 14 M. L. A. 903, 


we 
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ought not to be entertained where thé real merits of the case have 
been withdrawn_from thé Court. The sıme` principle has been 
formulated though in different language by Rampini and Pratt, 
JJ. in the cise of Bahir Das v. Nobin Chandra (1) where they 
observe that parties “are equitably estopp2d” from resiling from 
and impugninz the decree which was given by the Court in 
accordance with the finding on the issue which they agreed to 
refer to the decision of a third person. 

In the case of Dwarka Nath Chakravarty v. Atul Chandra 
Chakravarty (2) thcre is an observation which apparently seems 
to militate against the view I am taking but an examination of 
the case leads me to think that the point which I bave been 
called upon to decije did not really siise in that case. The 
observation is of Roy, J. and occurs at page 356. It is as 
follows -—*“Certain preliminary oLjections were taken by the learned 
Vakil for thé respondents. ‘They are not serious; one was that 
no appeal lay from a decree which is based on a compromise, 
The contention of the plaintiff is that the whole compromise ~ 
has been struck cut. The dispute is over the nature of the 
compromiso and tbe plaintiff has the right to show what the 
compromise was.” ; kra ` 

I must first of all remark that the said casee came upon first 
appeal to tbis Court, but Iam not placing much importance on 
the said fact for distinguis'ing the raid case. From the report 
it apears that the plaintiff claimed a share in two villages appertain- 
ing to Touzi No. 176c-28. The contesting defendants denied 


- the title of the vendor of the ,laintiff and the vendor challenged 


his conveyance to the plaintiff. Issues were framed ani the 
plaintiff was being examined on commission. At that stage a peti- 
tion of compromise was presented to the commissioner. By the 
compromise the plaintif gavə up his claim on the basis of his 
purchase ; the said two villages were to be partitioned between 
the plaintiff and his co-sharers (not parties to the suit) on the one 
hand and the defendants on the other according to the shares 
recorded in the Record of Rights by an arbitrator Sarat Chandra 
Bhattacharjee and that after the division by bim the plaintiff was to 
withdraw tke suit. No order was obtained from the Court for aproin- 
ting Sarat Chandra as arbitrator. Sarat Chandra Lter on refused 
to act and on the aprlicaticn cf the plaintiff the Subordinate Judge 
appointed another person as arbitrator under the provisions of 


(1) (1901) I. L.R. 29 Cale 305. 
(2) (1987) 46 C. L. J. 353. 
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“ paragraph 5 of the Schedule II of the Code of Civil Procedure. 
This person mide the division and submitted an award and inspite 
of the objection of the defendants that there was no reference to 
arbitration under paragraph 2 of the said schedule the Subordinate 
Judge made a decree in conformity with the award. His successor 
however deleted the so-called award from the decree and the 
fihal.decree that was made was one simply allowing tbe suit to be 
withdrawn without liberty to the plaintiff to bring a fresh suit. 
It was pointed out by this Court that the compromise between the 
parties was not simply that the suit was to be withdrawn but was 
to be withdrawn on the happening of certain contingencies, i.e. 
the division of the linis by Sarat Chandra. , The final decree 
therefore was one that was not passed in accordance with the 
consent of the parties and hence Section 9643Y was out of the way. 
The question raisei before me has however been considered by 
Lahore High Court in Gwrwcharan Singh v. Shibdeo Singh (th 
The said Court held in circumstances’ somewhat similar to the 
present case that the appeal was incSmpetent and I agree with 
the said judgment. But as I have said before my decision on 
the prelithinary point does not dispose of the case. I am still 
to see if the Courts below had jurisdiction to pass an order under 
Order 23, tule 3 of the Code. My view is that the agreement 
which both the Courts below have found to be established amounts 
to a reference to arbitration without the intervention of the Court 
of the subject matter of a pending suit and the decision of Shama 
Charn really amounts to an award on such a reference. Mr. Dass 
who appears for the respondent has contended before me that 
the decision of Shami Charn does not amount to an award but 
is to be considered as an adjustment of the suit which the Courts 
below have rightly recorded under the Order 23, rule 3 and in 
support of his contention he has referred me to the cases of 
Himanchal Singh v. Jatewar Singh (2) and Basdeo Singh v- Ram 
Raj Singh (3). Before I examine these cases I may observe that 
so far as our Court is concerned it is now settled law that an 
award made on a reference without the intervention of the Court 
during the pendency of a suit cannot be recorded as a compro- 
mise or adjustment of the suit under Order 23, rule 3. The 
Bombay, Madras, Patna and Rangoon High Courts hav» however, 
taken a different view. The divergence of opinion is due to the 


(1) (1921) 3 Lahore 175. 


(2) (1924) 1, L. R. 46 All. 710, 
(3) A.L R (1932) All. 166, 
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different interpretation put upon`the words “any other law fop 
the. time being in force” occurring in Section 89 of the Code [s£ 
the cases collected in Rohini Kantg.v.- Rajani Kanta (1} ag. 
also Xamadhar v. Sudedar (a) and Laljee yv. Chander Bhan (3)}. 
I am bound tọ, follow- the course of, decisions of ourCourt and 
if the decision of Shama Charn isan award the Courts below had 
no jurisdiction to tecord the decision of Shama Charn as: an 
adjustment of the suit under Order 23, rule 3. r 

This leads to the question whether tha said decisjon isan 
award. The cases of the Allahabad High Court cited by Mr. Dass 
are distinguishable, In those cases the parties to the suit agreed 
to be bound by the statement of a person named by them, .The 
nominee made a -certain statement and the question mised was 
whether :the suit: could be disposed of in accordance: With, the 
statement so made, Sulaiman and Kanhaiyalil, JJ. base their 
decision firstly on Section 20 of ‘the Evidence Act and secondly 
on the judgment of the Madras High Court in Chinna v, Venkata- 
swami (4). The Madras case proceeds on the view that an award 
in a pending case mide by an arbitrator appointed without the 
intervention of the Court can be recorded under Order 33,:rule 3, 
a view which as I have said is against the decisions of oup Court 
and Section 20 of the Evidence Act cannot have any -possible 
application to the case before me: Nor does the case of Khobhart 
Sah v, Jhaman (c) support the: contention of the respondent. 
There, no judicial or quasi-judicial work had to bs done by the 
person nominated, who was only to see with his own eyes a certain 
state of things, ¢.g. existence of furnace, bellows etc , in the defen- 
dant’s house and make a statement in Court. I -hold that Shama 
Charn had to do some work which was in the nature of judicial 
work and that his determination isan award and that the Courts 
below had no jurisdiction to pass a decree which is in accordance 
with the decision of Shama Charn under the colour of exercising the 
powers under Order 23, rule 3. In the view I have taken it is 
not necessary to consider the other contentidns raised by the 
appellants. IfI had held that the case came under Order 23, 
tule 3 I would not have set aside the decree of the Courts below 
so far ag the minors are concerned seeing that, they are appearing 


G) (1934) 38C. W. N. 643. 7 f = 
(2) (1931) 1 L.R. 11 Pat, 297. 

G) (1930) I. L. R. 9 Rangoon. 39. 

(4) (1919) I. L. R, 42 Mad. 625. 

(5). (9153 23 C. L. J. 482. 


r 
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even in this Court by plaintif No. 1 as their next friend but would 
have made the same regervations in their favour as. were made by 
the Acting Chief Justice in Golenar Bibi v. Abdus Samad (1). The 
result is that the appeal is dismissed but the decrees of the Courts 
below are set aside and the learned Munaiff is directed to proceed 


with the suit. I make no order as to costs, 
ALC. Ge” Appeal dismissed | Decree set aside 
in revision ; trial ordered, 


(1) (1990) I. L. R. 58 Cale: 628. 


` 


ORIGINAL CIVILI% - 
Bofors Mr. Justice Cunliffe. 


MOUSELL & CO. LTD. 
oo nD a NS : 
GHANSHYAMDAS JUMNADAS.* `. 


Decree, stiling aside of—Client intimated by Judgs—Counse advising client 
to setile—Setilement, tf by free conset — Inherent ponier—Counse -duty of. 


After the plaintifs had called their evidence, -the trial Judge mb&do certsin 
observations concerning the defendant and consisted, beoadliy of a threat to 
sanction the defendant's prosecution for perjury If hp gave evidence, along certaia 
lines On that the counsel for the defendant settled the case’ on behalf of his 
client, who was without much education and without an exact appreciation of 
what was going on. Both the attorney and. the defendant acquiesced in what the 
Counsel was doing. There was little time for the counsel to make up his mind : 


Held, that as the counsel was intimidated and was not free to consider the 
whole aspect of the settlement from an unbiased point ef view,- ihe Court kad 
Inherent power to set aside this settlement. 


» That this decrees based on settlement should be set aside In the public Tatorest 
_ That the setiloment was not r-free settlement, ~ 


~ It ts the duty of members of the Bar, if thelr clients are threatened prethdtorely 
fiom the’Bench, not to adopt-an attitude which may be described as posillanimous, 
but to protest then and thera- that they-1esent such observations, and possibly 
after consulting with their attorney. instructing them, it may bacome necessary for 
them to apply for a transfer of the oase to the list of anothey Judge, — 2a, 


3 
opie th 


* Application in Re: Original Civil-Suit No. todg bf 1933. SH 
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Suitors in Courts of Justice should enter and leave the Courts with a feeling 
that whatever may be the upshot of actions which are commenced and fought oat, 
the Court at any rate does not make up its mind as to the truth or untruth of their 
witnesses befare the witnesses have been soen in the witness box. 


Application to set aside a compromise decree by the Defendant, 
The material facts appear from the judgment. 

Mr. B. C. Ghose for the Plaintiffs, 

Mr. P.-N. Sen for the Defendant. 

The following judgment was delivered : . 


Cunliffe, J. :-—This is a somewhat embarrassing petition which 
arises out of a suit for the sale between the parties of a consignment 
of imported Saris, In actual fact there was a cross action on the 
part of the defendanta who were to take delivery of tha goods, but 
at the hearing of, what I may call the main action, after the plain- 
tiffs had called their evidence, the learned Judge presiding over the 
trial thought fit to make certain observations. They concerned the 
defendant and consisted, broadly, of a threat to sanction the defen- 
dant’s prosecution for perjury if he gave evidencs along certain 
lines. There are various descriptions of what happened during 
this incident. In the petition which is before me, which asks for 
the setting aside of the decree and for a new trial; this is how the 
incident was described. i 


“ Paragraph 9 -—That after the witnessess, on behalf of the 
plaintiffs were cross-examined by my Counsel, the learned Judge 
without giving your petitionera an opportunity to state their cass, 
threatened to send your petitioners to juil, assoon as your peti- 
tioners would step into the witness box, whereupon your petitioner’s 
Counsel, Mr. P. N. Sen, consented to a decree being passed for the 
full amount of the claim and costs, ” 


In the affidavit which supports that petition what occurred is 
referred to as follows m= 

“ With reference to the statements contained in paragraph 4 of | 
the plaintiffs affidavit I repeat that the learned Judge did not give 
me any opportunity to place my case; whilst the cross-examination 
of the plaintiff was going on, the learned Judge threatened to send 
the deponent to jail as soon as he got me into the witness box, As 
a matter of fact the learned Judge told Counsel for the deponent 
that his Lordship would himself be able to give sanction to prose- 
cute under section 476 of the Criminal Procedure Code ani asked 
the asaistance.of the Registrar of this Court to have the Indian 
Penal Code and the Criminal ‘Procedure Code ready, ” 
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Then the respondents’ version of what occurred is in the affidavit 
of Mr, Grellsamer. Hə saya this :— 

“ After the cross-exnmination of myself and a broker witness 
Counsel for the plaintiff company clossd their case and thereupon 
Mr. P, N. Sen called a witness from the Customs office to prove 
certain letters which were being proved when the Judge asked 
Mr. Sen as to whether he intended to call his client into the box. 
Mr. Sen said that he dil upon which the learned Judge asked 
whether bis client was going to deny the agreement spoken to by 
myself and the broker witness on behalf of the plaintiff to which 
Mr. Sen said that that was so, Thereupon the learned Judge said 
that if on hearing the evidence given by Mr. Sen’s client his 
Lordship cams to tha conclusion that be was not speaking the 
truth, bis Lordship would not hesitate to take proceedings for the 
sanction of the prosecution of the wit ness. After that Mr. Sen was 
asked to proceed with the cise and he did so to some extent.” 

It is not disputed that Mr. Sen did settle the case on behalf of 
his client. In my opinion the offer for settlement came from Mr. 
Sen and not from the other side. The description of the settlement 
is by nd msans accurately set out in the petitioners affidavit. It 
was a partial not a full ssttlemant ; and although the petitioner now 
denies that he giva any authority to Mr. Sen to take this course or 
that his attorney dil either, in my view both the attorney and 
petitioner acquiesce l in what Mr. Sen was doing. 


Itis of course exceedingly difficult, on affidavit evidence only, 
untaste] by cros3examination, to come to an exact conclusion 
as to’ what actually took place. In the circumstances described 
T think it will be safer in considering what the learned Judge 
said and the effact of his worda upon Counsel for the defendants, 
the petitioners hsre, if I rely solely on the version given by the 
plaintiffs respondents. Theirs seems to be an honest affidavit. 
There is no attempt to deny that the outburst from the learned 
Judge did in fact take place ; nor is there a denial that the negotia- 
tions for settlement followed very closely upon the outburst in 
question, - 

It is argued on behalf of the petitioners that this settlement 
was no settlement in that the settlement was brdught about with- 
out proper freedom on the part of Counsel for the petitioners, 
Referencs has been mide tv a well known English case and an 
equally well known case in this province which deals with the 
scope nnd limit of the authority of Counsel to settle cases in Court 
when thera is som> dispute about what occurred as to the instruc- 
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tions given to them by ‘their professional or lay clients ; but these 
cases do not seem to me to have an exact bearing upon the pro 
blem before me. The question is, should this settlement te set - 
aside because, to use the words of a very learned Judge of this 
Court, (the late Sir Asutosh Mookerjee) the consent here could 
not be deemed to be free and fair and might well be regarded 
as a constrained and involuntary acquiescence in the mode of 
trial which the Cotrt had decided to adopt? I shall refer to 
thatcase again ina moment ; but I mention it here because the 
langunge which the late learned Judge used in deciding.that case 
isin my. opinion singularly apposite to this case.: Of course, it 
is exceedingly unfortunate, and I said so during the hearing, that 
Mr. Sen himself is instructed to appear before me to-day to argue 
in support of this petition. It is quite obvious why it is undesira- 
ble that Counsel in such circumstances should appear once more, 
because it is hardly possible for Mr. Sento put his client’s case 
before the Court without giving evidence himself, and this he 
proceeded to do. I believe that in truth and in fact be was in- 
timidated into taking the settlement course by what the learned 
Judge said—intimidated inthe sense that he was apprehensive on 
behalf of his client; and I cannot help observing, and I do not 
wish to be harsh in anyway, that such an avowal is- not in the 
ordinary course of things quite -creditable to a member of the 

Bar. . = - - 

The circumstances here were however, very peculiar. There 

wag little time to make. up his mind. Counsel appearing fora 

perso. who was, I think, withoyt much education and without 

perhaps an exact appreciation of what was going on. It cannot 

however be tog strenuously insisted in similar circumstances that it 

is the duty of members of the Bar, if their clients are 

threatened prematurely from the Bench, not to adopt an attitude 

which may be described as ‘pusillanimous, but to  protegt’ then 

and there that they resent such observations ;.and possibly after 

consulting with their attorney instructing them jt may become 

necessary for them to apply for a transfer of the case to the list 

of another Judge, In my opinion the settlement here was not 

a free settlement. 

The-only decision which has been cited to me.that has any 
bearing on the particular facts of this case is that- of Radha Kissen 
Khetry v. Lukkmi Chand Jhawar, (1). That was a case which ` 
was tried by the late Chief Justice of this Ccurt sitting as Sene 2 

(1) (1990) 24 C, Wi N. 4544 31 C. L. J. 283." 


Von, LR} HAH GouRT.- -.- - 


Judge -on. the Original Side of this Court. -It wag a suit under 
Section 14 of the Indian Arbitration Act and. when, Counsel was 
arguing before the learned Judge, the head note sets out that he 
held that the suit did not lie and declined.to: entertain the hearing 
of the application except on the basis that he treated both the 
trial and the application as a petition under the Act, -Under the 
mistaken impression that, Counsel on both ,tideq had copsented 
to this view, he proceeded to hear the matter on affidavits and 
then dismissed both the action and the motion with costs, 


Dealing with that aspect of tho case the late Sir. Asutosh 
“Mookerjze on appeal said :—= 

“Even if the Minute book had shown the factum of consent, 
it could not be treated as consent freely given by Counsel in the 
exercise’ of his discretion as an advocate invested with a general 
control over the conduct of the case of his client. The learned 
Judge states in his judgment that the consent (which he thought 
_ was given) was accorded cnly when he intimated that he would 
otherwise decline to entertain: the motion. If Counsel had com 
sented, after the expression of such determination by the Court, 
the consent could not be deemed frec and fair, and might well 
be regarded as constrained and involuntary acquigcence in a mode 
of trial which the Gourt had decided to adopt.” * 


Now although this case so far as the facts are concerned 
is in no way analogous to that case, it does seem to me 
that this settlement would never have been proposed had the 
learned Judge not made the obseivutions that be did. It was 
brought about in my opinion by a form of judicial coercion, 
Counsel for the defendants was not prepared to take the 
risk of putting his client into the box to support his pleaded case. 
The learned Judge without seeing his client had sail that if he, 
the defendant gave evidence to support his written statement he 
was prepared to go to the length of recommending’ the prosecution 
of the defendant for perjury. If I think that Counsel was inti- 
midated and was not free tọ consider the whole aspect of the settle- 
ment from what I may call an unbiased point of view, I apprehend 
that I have an inherent power to set aside this settlement. I propose 
to do so, It is unfortunate that this application was not made to 
the learned Judge himself before he laid down his office, but it id 
of cardinal importance that suitors in Courts of Justice should enter 
and leave the Courts with a feeling that whatever may be the 
upshot of actions which are commenced and fought out, that 

"See p, 294 of 31 C ies 3 
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the Court at any rate does not make up its mind as to the truth 
or untruth of their witnesses before the witnesses have been seen in 


Nand È 
Mousell & Co,Ltd, the witness box. 
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Jumnadas. 
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I consider that the setting aside of this decree based on the 


~ settlement is in the public interest, the highest interest which ‘can 


be considered in a Court of Justice. I shall make no order‘as 
to cosisin favour of the petitioner here. The trespondents will 
have the cosis of this petition in any event. I am not concerned 
with the question of costs already incurred which I think will be 
better dealt with by the Judge who tries the cise at the new 
trial. 

Lesfie and Hinds: Attorneys for the Plaintiffs. 

P. C. Ghose: Attorney for the Defendant. 


ALT. Me, Decree sel aside, 


CIVIL REVISION. 
Before Mr. Justice R. E. Jack and Mr. Justice Khundhar, 


LEAH ELIAS JOSEPH SOLOMON 
v. 
H. C. STORK.* 


Reference to Cisil Court under the Land Acquisition Act (I of 1877), 
sectlon 18 -Land Acquisition Collector, refusing ts refar—Such order, if open 
to revision by High Court—Land Acquisition Collector, if a Court within 
the moaning of section 115 of the Code of Ciril Procedure (Act V of 1908)— 
Relief under section 45 of the Specific Relief Act (I of 1577), if can be 
obtained ontside chartered High Courts—Appointmant of Receiver, if takes 
away the right of a party to make reference. 


The High Court is entitled to revise an order of the Land Acqulsiiion Collector 
refusing to refer a case to the Civil Court under sectlon 18 of the Land Acquisition 
Act, even though the Land Acquisition Collector cannot technically bs mid to be 
a Court within the meaning of section 115 of the Code of Civil Procedure, 


*Civil Revision Cases Nos. 1525 of 1974 and 100 of 1934, agalnst the otder of 
H. C, Stock Esqr , Land Acquisition Collector, dated ist September, 1939. 


Vor. LX] . HIGH COURS, ' 


Administrater General of Bengal v. Land Acquisition Collector, 24 Parganas 
{1); Arishna Das Roy v. The Land Acquisition Collecter of Pabna P relied on. 
Case Laws reviewed. 


No rellef uoder section 45 of the Specific Relief Act could be obtained outside 
the jurisdiction of the Chaitered High Courts. 

The right of a party to meke a reference himself unde the Land Acqnisi-ion 
Act isnot taken away by the appointment of a Receiver to his estate. 


Held (on the facts) that though she was not herself present when the award 
was made she was represented by a Receiver who was entitled to represent her 
within the meaning of section 18{2) (a) of the Land Acquisition Act and her 
‘present application, being filed beyond six weeks from the date of theaward, was 

Application for. Revision under section 115 of the Code of Civil 
Procedure and section 107 of the Government of India Act. 


The material facts appear from the judgment. 


Mr. J C. Hasra, Dr. S. Roy and Mr. Surendra Madhab Malik 
for the Petitioners, 


Dr. Sarat Chandra Basakand Mr. Riera Coomar Mitter 
for the Opposite Party. 
‘ C. A FV, 
The judgment of the Court was as follows: ` 


This Rule has been issued to learned 1st Land Acquisition 
Collector in connection with his order dated rst September, 1933 
rejecting the petitioners application requiring a reference to the 
Collector under section 18 of the Land Acquisition Act for decision 
of her ol jection to the amount of an award made by the Land 
Acquisition Collector under the provisions of section 11 of the Act, 
The application was rejected on the ground that it was not within 
the time allowed by law. 

A preliminary point was raised that this Court bas no jurisdiction 
in revision either under section 115 of the Code of Civil Procedure 
or under section 107 of the Government of India Act. 

The High Court has no powers of revision unless the case is 
decided by a Court subordinate to the High Court, viz , subject to 
the appellate jurisdiction of the High Court. Itis true that the 
decision of the Collector as to the amount of an award may 
indirectly come before the High Court in its appellate jurisdiction 
where reference has been made to the Civil Court under section 18 
of the Land Acquisition Act, and it is argued that on this ground 


(1) (1905) 1a C. W. N. 241. 
(a) (1911}16C W.N 397; 16C. L. J. 16s. 
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the orders of the Collector are subject to revision just as the orders 
of the Rent Collector under the Calcutta Rent Act have been held 
to be sub ject to the revision of the High Court in the cases of A. 
D. Chatterji vy. L, B. Tribedi (1) and Allen Bros. & Co. v. Bando 
& Co. (2). The fact remains however that the Collector cannot be 
said to be a C ourt within the meaning of section 115 of the Civil 
Procedure Code or of section 107 of the Government of India Act. 
There is abundant authority for this view. Reference may be made 
to the cases of British India Steam Navigation & Co. v. The Seere- 
tary of State for India (3), Esra v, The Secretary of State for India in 
Council (4), Esra v. The Secretary of State and others (5), Abdul 
Sattar Sahib v. The Special Deputy Collector, Visagapatam Harbour 
Acquisition and others (6), Balkrishna Daji Gupte v. Ths Collsctor, 
Bombay Suburban (7), Mayst v. Land Acquisition Collector, 
Myingyan (8). 

The petitioner on the other hand reliss on the cases of this Court 
in which it has been held that tbis Court is entitled to revise an 
order of the Land Acquisition Collector refusing to refer a case to 
tbe Civil Court under section 18 of the Act, viz, Administrator- 
General of Bengal v. Land Acquisition Collector, 24 Parganas (9), 
Krishna Das Roy v. The Land Acquisition Collector of Pabna (10). 
These decisions have not been overruled and the petitioner supports 
them by refererce to tke decisions in Saraswati Pattack v. T'he 
Land Acquisition Deputy Collector of Champaran (11), Secretary of 
Stats Jor India v. Jiwan Baksh (12), Haridas Pal v. The Municipal 
Board, Lucknow (13) and to the cates under the Rent Act H. D. 
Chatterjee v, L. B. Trivedi (1), and Allen Bros. & Co. v. Bando & 
Co, (2). 

The re can be no question that the act of the Collector in refus- 
ing to make a reference under section 18 of the Land Acquisition 
Act is a judicial act. The petition for a reference corresponds to ` 
the plaint in a suit. It initiates judicial proceedings in the Land 
Acquisition Court which by virtue of section 54 of the Land Acqui- 


(1) (1921) I. L. R. 49 Calc. 528. (9) (1922) I. L. R 49 Calc. 931. 
(3) (1910) I L. R. 38 Calc. ago ; 12C. L. J. 505. 
(4) ayos) L. R. 32 L A. 93, I. L. R. 32 Cale. 605; 1 C. L. J. 227. 


(5) (1902) L L, R. go Calc. 36. , (6) (1924) L L. R. 47 Mad. 357. 
(7) (1923) I. L. R. 47 Bom. 699. 
(8) (1934) I. L. R. 12 Ran. 275 (9) (1905) 12 C, W. N. 241. 


(10) (1911) 16 C. W, N. 327 ; 16 C. L. J. 165.. 
(11) g Pat. L. J. 204. 
(12) (1916) 36 L. C. 213 ; 67 P. R. 1916. (13) (1913) 22 L C, 652. 
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sition Act is a Court subordinate to the High Court, and the peti- Crin, 
tion for reference is practically a part of those proceedings. Though 1934, 
therefore technically section rr5 of the Civil Procedure Code may {eah Elias C nA 
not be applicable it was hardly the intention of the legislature that Solomon 


there should be no remedy against the wrongful rejection ofan H.C. Stork. 
application for reference. It may be noted in this connection that ca 
no relief under section 45 of the Specific Relief Act could be 
obtained outside the jurisdiction of the Chartered High Courts. In 
these circumstances and in view of the previous rulings of this 
Court: Administrator General of Bengal v. Land Acquisition 
Collecdor, 24 Parganas (1) and Krishna Das Royv. The Land 
petitioner on Collector, Pabna (2), we will not decide against the 
Acquisition the preliminary point. 
As regards the merits :— : 
The question of limitation turns upon the point whether the 
applicant was present or represented before the Collector when the 
awarl was made. If she was so present her application was barred 
by time for the award was made in March, 1933 and her application 
was not made until the 31st of August, 1933 whereas under 
section 18 clause a(a) the application must be made within 6 weeks. 
Tf on the other hand she was not present .or represented the appli- 
cation may be made within 6 weeks of the receipt of notice from 
the Collector under section ra(2), or within 6 months from the 
date of the Collector’s award, whichever period shall first expire, 
As in this case the applicant received no notice under section 1a(2), 
she would have time up to 6 months and was within time on the 
gist of August. In dismissing her application the learned Land 
Acquisition Collector saya that she was present when the award 
was made because she was there throughout the discussions which 
culminated in the award ; she knew fully the terms proposed, in fact | 
“the delay in making out the award as finally proposed and accepted 3 
by the other parties was entirely due to her unwillingness to 
join the otherwise general agreement,” ‘This is not quite accurate 
since another party was also objecting to the proposed terms, 
In showing cause under the Rule the learned Land Acquisi- i 
tion Collector says that the fact that the petitioner was not present 
on the 30th of March, does not alter the position. She was pre- 
sent when it was finally determined that the award would be for 
Rs. 410,000. He considers that the award is “made” when it 
is settled what the award is to be, after that it takes several days 
to draw up the aetual award so determined—“A long and com- 


t 
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—— ` plicated c¢ccumcnt requiring great care and intricate calculation” in 
1934. this case and adds “in practice it would be absurd as well anda great 
Leah Elias Joseph inconvenience to the yarties, if they were again recalled when the 
Selomon ' Collector only signs his name to an award alieady determined mere- 

H. C. Stork. ly in order to clarify an imaginary intention of section 18 (2) (a).” 
g The learned Collecior appears to have overlooked the terms 
of section 1r of the Act directing that an award shall be made 
“under his hand” and contain particulara of apportionment 
amongst those interested as well as the total compensation It 
follows that the award, cannot be said to be made until it is so 
drawn up and signed. In the present case this took place on 
the 30th March and the affidavits show that the petitioner was 
not herself present on that date.. The leained Land Acquisition 
Collector was therefore not entitled to reject her application as 
barred under section 18 (2) (a) by 6 weeks limitation on the ground 
that she was. so present. However his order can be supported 
on the ground that though she was not present she was represented 
and so comes within the terms of section 18 (2) (a), for, under 
the orders of this Court, she was represented by a Receiver of 
the estate a portion of which isthe property in question. Under 
the direction of this Court the Receiver was to accept the award 
on behalf of the claimants and there is no doubt that when he 
appeared before the Collector on the 30th March and accepted 
the award he was representing them under the orders of the Court. 
This would not take away the petitioner's right to make a refe- 
‘rence specially inasmuch as the appointment of the Receiver 
was “without prejudice to the contentions of the parties concerned.” 
Reading the petition for appointment of the Receiver together 
with the terms of the appointment and the directions given to 
him,-it is clear that he was entitled to represent the claimants 
before the Land Acquisition Collector with the reservation only 
that his appointment would not prejudice their contention that 
the amount of the offer was too low. The effect of this would ` 
be that they were entitled to make a reference against the award 
under section 18 of the Act, but inasmuch as they were represen- 
ted before the Collector section 18 clause 2(c) would apply, and 
the period of limitation would be 6 weeks from the dats of the 
award viz, 6 weeks from the 3oth of March. Under Order XL, 
rule r the Court was entitled to so appoint a Receiver and give 
him such powers, ‘There was no appeal against the order appoin- 
ting him and it must be taken that the petitioner who had notice 
ofhis appointment accepted hig representation of her before the 
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receiver, and, as she did not take advantage of her right to make 
a reference within 6 weeks, her claim to do so was barred, and 
her application on 31st of August out of time. 

This Rule is accordingly discharged. 

Civi? Rule No. 100 

By this Rule the learned Land Acquisition Collector was asked 
to show cause why his order rejecting an application of the peti- 
tioner for a reference under section 18 of the Land Acquisition 
Act should not be set aside. The application was rejected on 
the ground that the Official Receiver of the estate having accepted 

_ the award the petitioner cannot claim a reference. 

In rejecting the application on this ground the learned Land 
Acquisition Collector has entirely failed to take into account the 
opening clause in the Receiver’s letter of appointment which 
makes the appointment without prejudice to the contentions of 
the parties concerned. The principal contention of the petitioner 
in his petition to report for the appointment of a Receiver was 
‘that the offer of Rs. 4,10000 which was being made by the 
Collector was too low, and by the introduction of this clause there 
can be no doubt that the right of the petitioner to make a reference 
was retained, It was clearly the intention of the Judge to allow 
the petitioner to dispute the question of valuation justas if the 
Receiver had not been appointed. The learned Land Acquisi- 
tion Collector was therefore not entilled to reject his application 
on the ground that his right was taken away by the appoint- 
ment of a receiver. Even apart from the directions of the Court 
in this respect, under the General Law relating to Receivers the 
petitioner would not lose his right of reference by the appoint- 
ment of a Receiver, “the appointment does not affect existing 
contracts or rights of action between the party whose property 
is placed in the hands of the Receiver and others” (See Woodroffs’s 
Law relating to receivers, page 221). 

The order rejecting the application must however be supported 
on the ground of limitation for the award was made on the 3oth 
of March and since the petitioner was represented before the 
Collector at his own request by the Receiver under the directions 
of this Court, his application should have been made within 6 
weeks of the 30th of March, in fact it was not made until the 2oth 
of September, and was therefore out of time and not maintainable. 

‘This Rule is accordingly discharged. We make no order as to 
costs of this Rule. 

B D. _ Rules discharged, 
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APPELLATE CRIMINAL. 
` Before Mr, Justice S WV. Guha and Mr. Justice Nasim AB. 


NAGENDRA CHANDRA DAS 
1. 
KING EMPEROR * 


N 
3) 

Indian Arms Act (XI of 1878), sections 19f, 20, 29—0Ofence under section 2, 
prosecution for—P,ewvious sanction of District Magistrate, {f necetsary— 
Section 20 of the Indian Arms Act, if confined to cases relating to export or 
import of arms —Intention to hide ths fact of possession of fire arms from a 
public servant, if cowered by section 20~—Conviction under sections 19f and 
20, when fustifiable. 

No previous sanction of the District Magistrate as contemplated by section 29 
of the Indian Arms Act is required for prosecution in respect of an offence under 
section 20 of the Act. _ 

Section 20 of the Indian Arms Act is not confined’ to cases where the intention 
todo an act in the matter of unlicensed posseasion of fire arms or ammuonitions: 
must relate to éxport and import of arms but also applies to a case where there 
is an intention to hide the fact of possession of unlicensed firearms or ammmni- 
tions from any public servant (i. e. Police Officer). 

Heid (on the evidence) that the appellant had been rightly oonvictsd under 
section 19(f) and section 20 of the Indian Arms Act as it was established that the 
room where the unlicensed ammunitions were found out was In foint possession of 
the appellant, the sult case where they were discovered was also in his posession 
and there was an intention on his part to conceal from the Police Officer the sult 
case and its contents. ` 

Sacheendra Kar Gupta v: Emperor (1) and Fogendra Mohan Saka v. Emperor 
(2) referred to. 

Appeal against the conviction and sentence under sections 19(f) 
and 20 of the Indian Arms Act passed by a Special Magistrate under 
section 2. of the Bengal Act XII of 1932., 


The material facts will appear from the judgment. 
Messrs. Santosh Kumar Pal and Surendra Mohan Das for tha 
Appellant. 
Messrs. Khundkar (Deputy Legal Remembrancer), Anil Chandra 
Rey Chowdhury and Birsswar Chatterjee for the Crown. ` 
CG. AL Vs 


* Criminal Appeal No. 937 of 1933, against the sentence passed by S. Bose, 
Esq., Special Magistrate of Dacca, dated roth November, 1933. 

(1) (1933) 1. L. R. 60 Calo. 1432. 

(a) (1932) I. L. R, 60 Cala. 545. 
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The judgment of the Court was as follows: 

The appellant was tried by a Special Magistrate at Dacca, 
appointed under section 24 of the Bengal Act XII of 1932, for the 
commission of offences under section r9{f) and section 20 of the 
Indian Arms Act, and was sentenced to rigorous imprisonment for 
three years and five years respectively, under the above provisions of 
law, the sentences so passed running concurrently. 

The charge against the appellant who was tried along with two 
other persons was, first, that he had in his possession or under his 
control twenty live rifle cartridges without license and thereby 
committed an offence punishable under section 19{f) of the Indian 
Arms Act; secondly, that he had in his possession or under his 
control twenty live rifle cartridges without license in such a manner 
as to indicate an intention that such act may not be known to any 
public servant (viz. Police officer) and thereby committed an offence 
punishable under section 20 of the Indian Arma Act. 

It appears that the prosecution was staited with the previous 
sanction of the District Magistrate of Dacca, inthe matter of the 
offence under section 19{f) of the Indian Arms Act, as required by 
section 29 of the said Act; there was no sanction required or 
obtained in the matter of the offence under section 20 of the Indian 
Arms Act. Although it was argued before us that no sinction 
having been obtained for prosecution under section 20 of the 
Indian Arms Act, the trial and conviction under the seid section 
was bad inlaw. We can find no authority in support of such con- 
tention, regard being had to the provision relating to sanction as 
contained in section 29 of the Indian Arms Act. The authority of 
decisions of this Court in cases under section 20 of the Indian 
Arms Act, do not in any way indicate that any sanction was required 

. for a prosecution under section 20 of the Indian Arms Act. The 
decision in the case of Akmed Hossein v. The Queen Empress (1), 
cited before us, does not support the argument advanced in this 
behalf 

A question was raised before us, as to the applicability of 
section 20 of the Indian Arms Act; and it was suggested that the 
scope of the section ‘ was in this case misunderstood, inasmuch as 
the intention to do an act in the matter of unlicensed possession of 
fire-arms or ammunitions, must relate to export or import of arms, 
The contention so raised appears to us to be wholly untenable, on 
the provisions of the law as they stand, and such an argument does 
not appear to have béen raised in this Court before. We are unable 
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to hold that tection 20 of the Indian Arms Act could apply to’ cases 
of export or import of arms only, and notto casesof the present- 
description. 

On the merits, zo faras the case before us is concerned, the 
facts were within a narrow compass. It was for the prosecution to 
establish that’ the appellant had in bis possession or under his con- 
trol, aminurilicns,—twenty live rifle cartridges —without license ; 
further that such possession or ccntrol indicated his intention that 
bis postestion or contrcl of the ammunitions may not be known to 
any Police officer. The evidence in the case was placed before us 
in its entirety and we have given our careful ccnsideration to the 
same. The evidence established the fact that the appellant and two 
other persons, who were jointly tried with bim, were in possession 
of a room in which the ammunitions were found. The three persons 
were in joint occupation, from sometime previous, of the room 
where the articles- were found, at the time cf the search made by 
the Police on the 23rd August 1933. The search could not be held 
to be illegal or irregular in any way, and the evidence Lefore us 
established the fact that the unlicensed ammunitions, of which: men- 
tion has been made above, were discovered ina suit case undera 
cot. The appellant denied the ownsrthip and knowledge cf the 


‘suit case, and refuted to deliver its key to the Police who demanded 


it from him. The suit case was broken open ; and the live cartridges 
were found inside the suit case. During: the progress of the search 


-by the Police, when the contents of the suit case were brought out, 
‘a key was found underneath the bedding which belonged tothe 


appellant. The key fitted the lock of the suit case. In this con 
-nection, it may be mentioncd that the defence theory that the suit 
cise might have been planted inthe room, underneath the cot; is 
wholly unworthy of consideration on tbe facts and in the circum 
‘stances appearing from the materials on tke record ; on the other 
hand, the fact that the suit case was kept underneath the cot, 
which was very low, clearly indicated the intention of hiding the 


‘suit case containing unlicensed ammunitione,—and also the intention 


on the part of the accused that the presence of the suit case and 
its contents may not be known to any bcdy, and that intention 
‘continuing till the search party led by Police cfficers, were in the 
‘room of which the appellant was in possession, along with two 
other persons. The joint possesion of the room by the appellant, 
taken along with the possession of the suit case and its - contents, 
-which must on the evidence before us, be attributed to the appellant 
alone, established the case for the prosecution, so far as the appel- 


© 
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lant wag concerned. There was clear evidence of the intention to 
conceal from the police officers, the suit case and its contents,— 
evidence coming from witnesses, whose testimony we are unable to 
reject. On the evidence before us, it appears to us to be abundantly 
clear that it was the deliberate intention of the appellant to do all 
that was necessary to prevent the fact of his having twenty live 
cartridges in lis possession and control, from coming to the 
kthowledge of the police. The ammunitions forming the subject- 
matter of the charge were unlicensed, and the appellant must, on 
the evidence in the case, be held to have committed offences under 
section 19{f) and the first part of section 30 of the Indian Arms 
Act as mentioned inthe charges framed in the case; and in our 
judgment, he has been rightly convicted ander those provisions of 
the law, by the Special Magistrate, who tried the case, 

It may be mentioned that the view we have taken of this case, 
based on the evijence before us, is in consonance with the recent 
decisions of this Court in Shacheendra Kar Gupta v. Emperor (1) 
and Jogendra Mohan Saha v, Emperor (2); and we arein entire 
agreement with the propositions of law laid down in those decisions, 
bearing upon sections 19(f) and 20 of the Indian Arms Act. 

The conviction of the appellant is upheld. The sentence passed 
on the appellant by the Special Magistrate does not, on the mate- 
rials before us, appear to us to bo severe. 


The appeal is dismissed. 
OR Appeal cismissed, 


(1)41933) I. L. R. 60 Cale, 1432. 
(2) (1322) I, L. R. €o Cale, £45 
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Before Mr Justice S. N. Guha and Mr. Justice C. A. Bartley. 


SARUP ALI AND ANOTHER 
g. i 
THE KING EMPEROR.* 


Fury, verdict of—Experiment by jurors by means of torches to test the identi- 
_ Station of accused by prosecution utinesses, if permissilte—Verilict basid 
upon such an experiment if bad. 


_ An experiment by the jurors in the absence cf the accused in order to ascertain 
whether the accused could be identified by the prosecution witnesses by the flash 
of electric torches used by them was Irregular and the verdict of the jury based 
upon such an experiment Is not a proper veidict and shculd be sel aside 


Appeal by the Accused. 

Conviction undir section 395 of the Indian Penal Code. 

Tbe material ficta will appear from the judgment. 

Mr. Imam Hossein Chowdhury for the Appellints. 

‘Mr. Debendra Narayan Bhattacharji for the Crown, 

The judgment of the Court was as follows: 

The appellants were tried Lefore the leaned Assistant Sessions 
Judge of Tipperah and a jury, on the charge of having committed 
an offence under section 393 of the Indian Penal Code. On the 
unanimous verdict of the jury, they were convicted and sentenced 
by the Judge to rigorous imprisonment for six years each. 

The only question that required consiceration in the case before 
us was whether the verdict of the jury could be taken to bea 
proper verdict, in view of an apparent irregularity in the procedure 
allowed to be adopted by the Judge inthe matter of the jurors 
coming to their conclusion onthe most material question in the 
case; the question of ‘identification or recognition of the appellants 


, as members of the party of dacvits who participated in a dacoity in 


the house of one Warish Bepari. 

On the question of recognition of the dacoits, the Judge chaiged 
the jury in the following manner :—In which statement by the Judge 
reference was made to the method allowed to be adopted-by them, 
in the matter of forming their corclusion : z 

“You are required next to answer another and perhaps more 
important question in this case, whether the accused persons before 


* Cilminal Appeal No. 259 of 1934, against the order of ¢onviction by Raman 
Chandin Baneifee, Exqr., Assistant Sessions Judge, Tippera, datod the asth 
January, 1934 
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you were some of the raidera who committed the dacoity or 
robbery. 
“Prosecution witness No. 1 Warish and prosecution witness No. 2, 
Sonabhan have told you they recognised the accused Pokan and the 
accused Sarup Ali as having entered their Ghar and taken away their 
money. In testing their testimony you will first consider whether they. 
had sufficient opportunity for recognising the raiders who had enter- 
ed their Ghar. Prosecution witness No. 1 Warish told you the sizs of, 
bis Ghar to be 15 x 8 cubits and that it had ¢urja walls (wooven split. 
bamboo) and C. I. roof, with a .door on the west side and another, 
on the south side, being the east Ajri Ghar of his dari. He hed; 
further told you he was sitting on his bed which was about 3 cubits 
to the east from the western door of his Ghar and that he found, 
the two accused persons on his west side though inside the Ghar 
and that each of them had an electric torch in hand which were: 
flashed and directed in different directions by them. You will 
consider at what close quarter the miscreants were from the com: 
plainant. Prosecution witness No. 1 and his wife who was , standing. 
behind bim, if you believe them and particularly at the time when, 
one of them had bent down to throw the Katha and the other to. 
take the Jail. The prosecution witness No. a Sonaban tells you she- 
recognised the miscreants when the focussed beams of light from 
the torches were directed towards her husband. You cannot 
certainly expect that the miscreants would be directing the beams 
towards their own faces for making themselves easily recognised and 
prosecution witness No. 1 and prosecution witness No. 2 also do not 
say they had recognised with the focussed beams falling on the faces 
of the culprits, But they have told you the accused persong were 
known to them for a long time before the occurrence. Hence the 
question before you is whether with the diffused light in the Ghar 
obtained from the two electric torches was sufficient for clear recog- 
-nition of two known faces, if of course you believe where were such 
electric torches flashed in the Ghar and the accused persons were 
known to prosecution witness No. ıt and prosecution witness No. 2, 
The learned prosecution pleader told you, with such light it would 
be very easy to recognise the known faces of the accused who were 
at such close quarter, while on the other hand the l:arned pleader 
for the defence told you it was next to impossible to so recognise, 
Under the circumstances you were quite right when you told me 
yesterday you would like to make an experiment yourselves on this 
matter as you had no previous experience on such lights. But I had 
directed you that you must-find gut.a Ghar with Tarje walls of the 
Coot awi 
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size of 15 x8 cubits or near about it and use only two ordinary 
electric torches of medium sizə for the purpose, being careful that 
no outside light enter the Ghar. I had further told you that the 


> recognition was not to be made with the focussed beams of 


lights but with only the diffused light in the Ghar. I havé been told 
by you, you had made such an experiment in accord. nce with the 
abové directions, I shall therefors ask you not to be guided by the 
opinion or experiénce of the éither pleader but by the past know- 
ledge and experience you hava on this matter: You must not 
forget you are the sole Judges of fact. If from your own experience 
and khowledge you are not satisfied that the recognition was 
possible or éasy, you should have no hesitation in acqultting the 
accused persons. But if you have no reasonable doubt as to the 
possibility of recognition, you will say there was an opportunity for 
recognition. ” 

The point raised before us in support of the appeal was that the 
Judge should not have allowed the jurors to make an experiment 
referred to above, and should tave on the other hand given a 
direction to the effect that on consideration cf the evidence in the 
case, if there was any reasonable doubt in regard to the fact of 
recognition, the accusəd were entitle] to the benefit of the 
sie, 

In our judgment, the contention thus raised has to be given 
effect to, inasmuch as we cannot but hold that there was a great 
itregularity involved in the Judge’s allowing the jury to make an 
experiment in the absence of the accused, by reason of which the 
jury ultimately brought in the verdict,—a verdict which the jurors 
wére not apparently in à position to deliver before the experiment 
mentioned in the Judge’s chargé tothe jury was allowed to be 
made. 

The verdict of the jury mua, in thé circumstances referred to 
above, bè contidered to be not a proper verdict against the appel 
lants before us, The verdict of the jury has accordingly to be sét 
akide. The result of the verdict of the jury against the appellants 
being set asitie doés not necessarily end in their acquittal, inasmuch 
a’ ön the materials before us we are not ih a pesition to hold that 
there was nd case to go to the jury. 

The verdict of the jary, and with it the convittion of the appel- 
lants afd the senténces passed on them by tke Assistant Sessions 
Judgé on the 25th January 1934, are set aside ; ant a retrial of the 
appellants before the Coutt of Sessions antl a jury is directeJ, on the 
ehiatrges for which théy werè previoutly ttibi. : 
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It would be opsn to the Court of Sessions to consider whether 
the appellants should not be allowed bail, pending their retrial as 
directed by us, on the application being made Delore ‘that 
Court. sr ll 


PR, . Conviction set aside : Retrial ordered, 


ee | 
oo f 


CIVIL RULS. in 


Befcera Mr. Justice R. E. Jack and Mr. Justia Khundkar. 


SM. ANNAPURNA DASSI AND OTARRS 
0. : m 
SARAT CHANDRA BHATTACHARJEE AND OTHERS,* 


Suit, dismissal of, for non payment of Court fea—If amounts io rejection 
of Haint- Ciril P.ocedure Code (Act V of 1908), Order 7 rule r1— 
Application for revision, if maintainable from such order of dismissal 


The dismissal of a suit for non-payment of proper court fees withia the 

me allowed tantamounts to rejection of plalot under Order 7 mle 1r of the 

Code of Civil Procedaore. An application for revision of such an order of the 
lower appellate Court is therefore not manitainable, as a second appeal lies. 


Fndnada Sundari Shaha y Madhab Chandrd Malu (1) distinguished, 
Application for Revision under section 113 of the Code of Civil 
Procedure. . 
The material facts appear from the saaniene 
Mr. Hirendra Chandra Ghose for the Petitioner. 
Dr. Bijan Kumar Mukerji and Mr. Jatin Mohan Bose for the 
Opposite Party. 
The judgment of the Court was as follows : 
This Rule was issued calling upon the opposite parties to 
show cause why two orders of the District Judge of Hooghly 


*Civil Rule No. 1272 of 1933, agalost the orders of T. Blandford Jameson 
Esq , District Judge, Hooghly, dated the 7th June, 1933, and 11th July, 1933. 
(1) (1931) I. L. R. 59 Cale. 388. 
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dated the 7th of June, 1633, and 1rth of July, 1933, should not 
be set aside. The order of the 7th June was that the suit must 
be yulaed at the valuation of the decree itself and in that view 
the learned District Judge allowed the petitioners time for six 
weeks in which to pay the deficit court fee on the valuation of 
Rs, 13,000 and he further directed that if the petitioners complied 
with this order they would be permitted to proceed with the suit 
otherwite the appeal would stand dismissed with costs. The peti 
tioners failed to comply with this order and then the learned 
District Judge on the rth July, 1933, dismissed the petitioners’ 
appeal with costs and hs added that the petitioners were liable 
to pay Rs. 242-80 as additional court fees for the appeal to the 
Government. aoe 

A preliminary point has been taken in opposing this Rule, 
namely, that a second appeal lies against the order of the learned 
District Judge and that therefore -this application in revision is 
not maintainable. This appears to be correct. A contrary ruling 
has been referred to by the petitioners, namely, the case of 
Jaanaia Sundari Shaha v. Madhab Chandra Maly (1), That 
case is distingnishable inasmuch as that was not a case of dis 
missal becausé the balance of court fee which was due on the 
plaint was not deposited within the time allowed by the Court. 
In the present case the original suit was dismissed because proper 
court fee had not been paid within the time allowed. This 
amounts to rejection of the plaint under Order 7, rule 1-, clauses 
(b) and (c). From that order there is an appeal and a second 
appeal. In this case therefore an appeal lies against the order 
of dismissal of the first appeal. We understand that the petitioners 
haye presented an appeal. i 

The Rule is accordingly discharged. 


E D. Ryle discharged, 


(1) (1931) I. L. R, 59 Calc. 388. 
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Before Mr. Justice S. C. Muilich and Mr. Justice RoE. Jach. 


MAHARAJ BAHADUR SINGH 
v. 
NARMADA CHARAN BANERJI.* . 


Suit against pleader for acceunts and fer compensalion fer loss resulting 

. from unauthorised substitution of party effected by the pleader in a legal 
proceeding—Application to implead in the sat! persons on whsee instruc- 
tions the pleader purported to act—Ciwll Procedure Code, (Act V af 1903) 
O.1 R 3. 


Whore in a suit agalost a pleader for accounts and for compensation for 
loss occasioned to the plaintiff by reason of an unauthorised substitu!{on of 
party effected by the pleader In a certain legal proceeding, the pleader raised 
the plea that he effected the substitution under instructions from the plaintiff's 
Naib and Patwari, and thereupon the plaintiff applied to the Court for implea- 
ding the said Naib and the .Patwari as defendants in the sult brought agalost 
the ploader, the case came within the purview of Or.t R.a of the Code of 
Civil Procedure, 1908, and the Court wou'd not bs justified ia rejecting the 
application. 

Application under section 115 of the Code of Civil Pandi 
by the Plaintiff against an order of the ‚Court below rejecting the 
„plaintifs application for impleading certain persons as parties- 
defendants to the suit. 

The material facts will appear from the judgment : 


. Dr. Naresh Chandra Sen Gupta and Messrs. Usrskramdas 
Chakravarti and Prafulla Kuwar Sirkar for the Petitioner. 


Messrs. Girija Bhusan Sanyal, Nirode Bandhu Roy and Sourin- 
dra Narayan Ghose for the Opposite Party. 


The judgments of the Court were as follows: 


Mallik, J :—This Rule is directed against an order of the 
Subordinate Judge of Dinajpur by which an application for im- 
pleading two men as defendants was rejected. The plaintiff 
petitioner sued the defendant, his retained pleader, for accounts 
and also fur compensation for loss caused by some specific wrong- 
ful acts. One cf the specific wrongful acta alleged was that the 
defendant had made an unauthorised substitution of the defendant 


inacertain suit brought by the plaintiff, The pleader admitted - 


the substitution but set up the defence that the substitution had 
been made under the instructions of the plaintiff's Naib, Chintaharan 


* Civil Revislon Case No. 533 of 1933 against tne order of the Subordinate 
Judge of Dinajpur, dated the 21st January, 1933. 
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Ganguly arid Patwari Male Mahammad. The plaintiff thereupon 
applied to the Court to implead the Naiband tke Patwari as 
defendants in the suit brought against the pleader. This appli- 
cation was rejected and the present Rule is directed against that 
order of refusal. This Rule, in my opinion, must succeed. 
The plaintiff claimed compensation for the Icss incurred by him 
by the substitution of the defendant in tle suit. Ifthe substi- 
tution caused any loss to the plaintiff the question for determina- 
tion by the Court would be whether the pleader was liable for 


‘making the allustitution without any authority of the Naib and 


the Patwari, did if with tbeir instruction, whether the Naib and 


-the Patwari had any authority of the plaintiff to give that instruc- 
tion, The plaintifs right to relief as against the pleader, or in 


the alternative’ as against the Naib and the Patwari arises out of 
the substitution of the defendant in the suit—a substitution that 


was made either with or without any authority. If separate suits 
‘were brought one against the pleader and ancther against the 


Naib and the Patwari there would be at least two common ques- 
tions of fact, namely whether there had been a substitution of the 
defendant in thé suit and whether the substitution had been made 
with the ‘authority of the Naib andthe Patwari. I am, there. 
‘fore’ clearly of opivion that the case comes within the purview 
of Order 1 Rule 3 of the Code of Civil Procedure and that 
being so the order refusing to implead the Naib and the Patwari 
in the suit originally pons against the Ploader cannot be 
maintained. 

. . The result is that the Rule“is made absolute with costs hearing 
foe being assessed at one gold mohur. 


Jack, J :—I agree. 
A C G. : : Rule made absolute. 


Vor. LX.] gion court. 
APELLATE CIVIL. 


Before Mr. Justice D., N. Mitter, and Mr, Justice Kdgley 


GAJENDRA NATH SAHA CHOWDHURY 
` v. ž i 
SULOCHANA CHOUDHURANI anD orurns,* 
Court-fee— Suit for restitution of conjugal rights—Court Fees Act (VI of 1870), 
Secs. £, 7(49) (c), 1a, Sch. I. Art. 1, Sch, I. Art, 17(0i}—Substance of 


Haini tobe looked te ~Fornm—Furisdiction. 
The plaintiff fs asking fora decree in the first instance declaring that the 


plaintiff is entitled to restitution of conjugal rights, then for a decree declaring. 


her to live with the husband and theo for an injunction on defendants Nos. 3 and 
grestraloing them from preventing the wife from living with her husband and 
values the suit at Rs. 5001 and <hs prayer foe in junction at Rs. a5: 

Held, that although in the present suit there is no specific prayer for declara- 
tion to the effect that he is nmrried to the defendant, it does in effect ask fora 
declaration that he is en titled to restitution of conjugal rights and as such comes 
within section 7 clause (iv) (c) of the Court Fees Act and the court fee is to be 
assessed on an ad valorem basis oa the sum of Rs. 5001, 

That Art. 17 C1. (vi), Sch Il to the Court Fees Act ts not applicable. 

That value for purposes of jurisdiction and court-feo Is the same. 

That the forum in which the suit is to be tried follows the plaintiff's 
valuation. 

Per D. N. Kitler, F: EEA E a plaint fs not the final test 
and to arrive ata sound conclusion the Court has to look beyond the mere form 
and verbiage of the plaint and to arrive at what is the real substance. 

The decision of the Registrar, Appellate Side, High Court, as to court-fee 
payable on the memorandum of appeal, is final under section 5 of the Court Fees 
Act. x 

- Section 13 of the Court Fees Act makes the decision of the first Court as to 
valuo final as betwecn the partles and enables a Court of appeal to correct any 
error as to this only when the first Court decided to the detriment of the public 
revenue % 
Per Edgley, F: Where the marriage {fs admitted but the wifo nevertheless 
seeks to avoid her obl.gatlon to live with her husband, it is not necessary, that the 
plaint should cogtain an express prayer for a declaration. - 
Gatha Ram Mistree v. Mechits Kockin (1) referred to. 
Article 17 clause (vi) of Schedule II to the Court Fees Act should be very 
strictly interpreted 
* In the matter of Appeal from Original Decree, against the decree of D. L. 
Msjomder Esq., Subordinate Judge of Fabna, dated the oth March; 19340 3 
(1) (1875) 23 W, R. 179. ro ara 


a 


dor 


azè 


Civin, 


1934 
w 
Gajendra Nath Saba 
Chowdhury 
Ve 
Sulochana 
Choudburani. 


August, 16, 


THE CALCUTTA LAW JOURNAL [Von LX. 


Bunwari Lal v, Daya Sankar bisser (1) referred to, 


If it could be held that no other provisions of the Court Fees Act were applic- 
able an ad valorem fee would bs payable under Art, 1 Sch. I to the Court Fees 
Act. 


Aisha v. Fayas Husain (2) dissented from. 


In the matter of court-fees payable on the plaint. 
The material facts appear from the judgment. 
Mr.-Gopal Chandra Das for the Plaintiff Appellant. 


Mr. Nabadwip Chandra Shaha for the Defendants Respondents. 
The following judgments were delivered : 


Hitter, J. :—The question which we have to decide in the 
present case comes before us under section r2 of the Indian Court 
Fees Act. It appears that an appeal has been preferred by the 
plaintiff in a suit for restitution of conjugal rights to which is added 
a prayer for injunction restraining the parents and other relations 
of the wile from obstructing the recovery of the wife by the husband. 
The suit was valued at Rs. goor in the Court below and a fixed fee 
of Rs. 15 was paid on the same and the prayer for injunction was 
valued at Ra. 25 and court fees paid on the same. The suit was 
dismissed by the Court below and an appeal has been taken on this 
Court by the plaintiff. 


On the Stamp Reporter reporting that the court fees on the 
memorandum of appeal was insufficient the matter was dealt with 
by the Registrar—who is taxing officer under section 5 of the Court 
Fees Act and he has held thatthe court fees are insufficient and 
that ad valorem court fees on Rs. soor should be paid and that the 
appellant should pay the deficit both on the memorandum of appeal 
and on the-plaint before the appeal can be further proceeded with, 
His decision so far as the court fees on the memorandum of appeal 
is concerned is final under section 5 of the Act and the appellant 
says that he is willing to pay tbe deficit so long as the order of the 
learned Registrar sts nds, But as stated above the Registrar has also 
directed the appellant to put in the deficit which would be due from 
the appellant on the ad valorem scale as fees payable on the plaint in 
tke lower Court. With reference to this order about deficit court 
fees in the trial Court the interference of this Court is sought under 
the provisions of section r2 of the Court Fees Act. At the outset 
I had some doubt in my mind if section r2 could apply to such a 


U) (1909) 13 C, W. N. 815. 
(2) (1911) BA. Ly Jè 889 
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case seeing that it would lead to anomalous results, On the one Givi: 
hand, the Registrar’s decision regarding court fees on the memo- 1934. 
randum of appeal would be final whereas if the Court did not agree Gajendra Nath Saha 


with the Registrar a different result would be reached with reference Chowdhury 


to the court fees payable on the plaint in the suit in which the Sulochana 
appeal has arisen. But having regard to the wide language of Choudburaal. 
section 12 of the Court Fees Act, it seems that wecan determine Miter, F. 
the matter, notwithstanding the anomaly. It is for the Legislature Ea 


to cure it. We must administer the law as we find it, Section 12 
in my jopinion makes the decision of the first Court as to value r 
final as between the parties and enables a Court of appeal to correct 
any error as to this only when the first Court decided to the-detri- 
ment of public revenue. 
The question we have to decide is ‘whether a fixed foi is payable, 
or an ad valorem fee. 


The three cases on which the learned Advocate for the appellant 
bas relied are Golam Rahman v. Fatima Bibi(1);, Howla 
Newas v. Sajidunnissa Bibi (2) and Aisha Bibis case (3) These 
cases seem to suggest that in a suit for restitution of conjugal rights 
pure and simple a fixed feo is payable. When these cases were 
decided under Art. rs Sch. IIa fixed fee of Ra 5 was payable; 
when the case of Jas Mahomed Mandal v. Mashar Bibi (4) was 
decided article 15 of second schedule was on the statute book but 
it was repealed by Act V of 1908 (see fifth schedule to the Act of 
1908). The following passage from the judgment of that case would 
show that a xed yee is payable ina suit for restitution of conjugal 
rights, Mitra and Caspersz, JJ. observe *this:—‘ For fiscal pur- 
poses, the court fes is a fixed sum under the Court Fees Act irrer 
pective of valuation for the purposes of jurisdiction, and jurisdiction 
was determined by the value put by the plaintiff.” It is true that 
in this case it has been held that in the absence of rules under 
section 9 of the Suits Valuation Act the plaintiffs should put any 
valuation he likes but that is only for the purpose of jurisdiction 
and not for fiscal purposes in other word for the purpose of stamp- 
ing his plaint with the ad valorem court fees calculated on that 
valuation, This would appear clear from the following passage in 
the judgment of the learned Judges at page 356 of the I. L. R. 34 


(1) (1886) I. L. R. 13 Cale 232. 

(2) (1891) I. L. R. 18 Cale. 378. 

(3) (1911) 8 A. L. J. 889. 

(4) (1907) I-L. R. 34 Cale. 352; 5C. L J. 400. 
“At page 354 of L L. R. 34 Calo. 
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Calcutta “sections 18, 19 and 21 of the Bengal, North-Western 
Provinces, and Assam Civil Comts Act and the Suits Valuation Act 
contemplate the valuation of every suit for the purposes of jurisdic- 
tion, even if it is not capable of a satisfactory money-estimate. ” 
The question, therefore, is whether this isa suit for restitution of 
conjugal rights pure and simple between husband anJ wife. I have 
read the plaint which has been placed before ua and it is clear that 
this is a suit for declaration that the defendant is the legally married 
wife of the plaintiff. There is'no contest on that point between the 
husband and wife it is true but the question that the defendant is 
the legally married wife of the plaintiff will have to be determined 
in presence of the other defendants and a declaration to that effect 
has to be obtained in their presence and it would appear from 
Prayer (ka) that the plaintiff is asking for a decree in the first 
instance declaring that the plaintiff is entitled to restitution of con 
jugal rights and then fora decree directing her to live with the 
husband and then foran injunction on defendants 2 and 3 restrain- 
ing them from preventing the wife from living with her Husband 

The decision in the case of Amirul Hossain v. Khairunsessa (1) is 
attracted to the facts of the present case. There are passages in the 
decision cf Rampini and Pratt, JJ. which would suggest that in 
a case of restitution of conjugal rights pure and simple where no 
declaration that the defendant is the legally married wife is sought 
fur the fixed fee would be payable as would be payable under the 
law as it then stood, 

The Stamp Reporter whose note we called fur in this matter 
states that the suit really comes under section 7(iv) (c) of the Court 
Fees Act and if it does there can be no question that the valuation 
for the purpose of the court fee and valuation for the purpose of 
jurisdiction must be the same and in that case by valuing the relief 
sought at a certain figure for purposes of jurisdiction the plaintiff has 
committed himself to the value of the suit at that figure and it will 
be taken to be the proper value both for the purposes of court fees 
and jurisdiction. Here the plaintiff states at the beginning of the. 
plaint that he values the relief at Rs. ocx and files the suit in the 
Subordinate Judge’s Court and by so valuing he gets an appeal 
direct to the High Court. But he states distinctly in paragraph 8 of 
the plaint that as under article 17 clause (vi) a suit for restitution is 
incapable of valuation he will pay fixed fee under that article. It is 
difficult to say that this is nota suit for declaratory decree, for in 
the prayer portion as has been pointed out he says that his right 


(1) (1901) I. L, R. 28 Cak. 567. 


VoL. LX, ] HIGH COURT, 


to be able to exercise conjugal rights be declared, but what is the 
substance of the plaint. In substance the plaint (1) asks for decla- 
ration of the plaintif’s right to exercise conjugal rights and (2) for 
an order that the wife may be directed to live with the husband 
although under order a1 rule 32 of the Code of Civil Procedure as 
amended by Act 29 of 1923 a decree for restitution of conjugal 
rights cannot be enforced by detention in civil prison. 

We are not unmindful of the rule that the mere form and 
language of a plaint is not the final test and to arrive ata sound 
conclusion the Court has to look beyond the mere form and verbi- 
age of the plaint and to arrive at whatis the real substance. But 
the plaint as framed asks in substance for declaration that the 
plaintiff is entitled to exerci-e conjugal rights and an injunction and 
before the plaintiff can get a decree for injunction as against the 
other defendants he will have to geta declaration that defendant 
No. 1 is his legally married wife. It may be ensy to get that decla- 
ration by reason of admission of the defendant No, 1, the wife, but 
still declaration has to be made in the first instance. Besides the 
case of plaintiff does not depend on the defence get up. 

The suit in my opinion is a suit for a declaration that the plaintiff 
is entitled to exercise conjugal rights and injunction and comes 
within section 7 clause (iv)(c). He hes valued his injunction 
at Rs. 25 and it was optional to so value the same. Zair Husain 
Khan v. Khurshed Jan (1) has been held to lay down that the value 
of a suit for restitution of conjugal rights is as a rule the value 
which tl.e plaintiff chooses to put upon it provided that the suit 
is not unwairantedly oveivalued for purposes of jurisdiction. 
The real question is whether the value put by the plaintiff is the 
value for jurisdiction as also for computation of court fees. The 
rule deducible from the authorities is that in a suit for restitution 
of conjugal rights pure and simple where no injunction against 
third parties is sought for the plaintifi’s valuation will determine 
the juisdiction of the Court to try it. On this point all the High 
Courts in India are agreed. See Zair Husain v. Khurshed Jan 
(1); Golam Rahman v. Fatima Bibi (2); Jan Mahomed v. Mashar 
Bibi (3); Jasoda v. Chhotu (4), and the case of Vasireddi Veeramma 
v. Marupudi Butckayya (5). In the last Madras case Wallace, 


(1) (1906) I. L. R. ag All. s45 (F.B } 
(2} (1885) J, L. R. 13 Calc. 232 (236). 

(3) (1907) I. L. R. 34 Calc. 35a (356) ; 5C. L. J. 400, © 
(4) (1909) I. L. R. 34 Bom. 236. ` 

(s) (1996; I. L, R. 50 Mad. 646. 
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J. makes a very useful statement of the law in the following 
passage :—"The general principles deducible for valuation for 
purposes of jurisdiction where no special method of valuation has 
been provided by statute, then, would ssem to be (1) that where 
the subject matter of a suit is wholly unrelated to anything which 
can be readily stated in definite money terms, then the plaintiff, 
having to put some money value for the purpose of jurisdiction, 
must put a more or less arbitrary value and there being no factors in 
the case from which the Court can say his valuation is wrong, or 
dishonest, the Court will accept that valuation. Such is the case 
of a suit for restitution of conjugal rights.” In a recent case (in - 
the matter of Kalipado Mukherji (1) Sir George Rankin C. J. 
makes the following weighty observations: “They are cases which 
are not easily valued and in many ces not capable of being 
valued in money terms on any precise principle. It does not" 
strike me as being at all incredible that with regard to that limited 
class of cases the legislature should have thought it right to give 
to the plaintiff a certain amount of option as to the value which 
isto be put upon the claim, especially as I find that in certain 
cases the legislature has thought fit to allow people to pay a small 
fixed court fee in respect of the relief chimed.” 

Ordinarily under section § of the Suits Valuation Act the valua- 
tion for the purposes of pecuniary jurisdiction is the same as the 
valuation for the purpose of court fees except witb reference to 
cases mentioned in that section, namely, cases which fall pnder 
section 7 paragraphs V, VI and IX and paragraph X clause (d) 
of the Court Fees Act. Under section 9 of the Suits Valuation 
Act (Act VII of.1887) where the subject matter of suits of any 
class other than suits mentioned in the Court Fees Act, 1870, 
section 7, paragraphs V and VI, and paragraph X clause (d), is 
such that in the opinion of the High Court it does not admit of 
being satisfactorily valued, the High Court may with the previona 
sanction of the Local Government direct (a) that suits of that 
class shall for the purposes of the Court Fees Act, 1870, and of 
this Act and any other enactment for the time being in force, be 
treated as if their subject malter were of such value as the High 
Court thinks fit to specify in this behalf.” It is unfortunate that 
the» High Court has not yet framed any rule under section 9 of 
the Suits Valuation Act. In my opinion article 17 clause (vi) of 
Schedule II of the Court Fees Act which prescribes the court 
fee for every other suit where it is not possible to estimate ata 


-(1) (1930) 34 C. W. N. 870. 
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money value the subject matter in dispute, and which is not 
otherwise provided for by this Act, does not apply to the present 
case for the reasons given above but it comes under section 7 and 
has to be valued aa a suit for declaratory decree and an injunction 
and the value for the purposes of jurisdiction and the purposes 
of court feesis tho samein both case. The plaintiff bas chosen 
to put the valuation at Rs. Soor in order to get an appeal to the 
High Court and he must be taken to have valued the suit both 
for the purposes of jurisdiction and the computation of court 
fees. This decision will not make it difficult for a ‘poor person 
to institute suits for declaration that he is entitled to exercise 


conjugal rights and to obtain an injunction for he can put any 


value he likes on his plaint. In this view the learned Registrar's 
decision seems to me to be right. The deficit in the plaint should 
.be called for and the plaintiff ordered to furnish the deficit court 
fees within a month from tbis date. 

Edgley, J: Thisis a matter which presents some considera- 
ble difficulty which is largely due to the fact that most of the 
decisions, in connection with which the question of the valuation 
of auits for the restitution of conjugal rights has been considered, 
were decided with reference to .the question as to the Court which 
had jurisdiction to entertain such suits, or to hear appeals in 
connection with such suits. 

As pointed out by Mitra and Caspersz, JJ. in the case of 
Jan Mahomed Mandal vy. Mashar Bibi (1), the cases of Golam 
Rahman v. Fatima Bibi (2), and Mowla Newas v. Sajidunnissa 
Bibi (3), turned on the construction of statutes which contemplate 
a strict money value and not merely a valuation by a plaintiff for 
the purposes of ordinary jurisdiction. The same considerations 
appear also to govern the decision of the Court in the case of 
Aklemannessa Bibi v. Makomed Hatem (4), and even in Jan 
Mahomed Mandas case (1) cited above, the main question before 

‘the Court was whether or not the District Judge was competent 
to entertain an appeal against a decision in a suit for the restitution 
of conjugal rights. 

In the above-mentioned cases the question of the valuation of 
these suits for fiscal purposes was not one which came directly 
under the consideration of the Court, It is true that in Jan 


(1) (1907) 1. L. R. 34 Cale. 354 , § C. L. J. 400, 
(a) (1886) I. L. R, 13 Cale aja. 
(3) (1891)L, L. R. 18 Cale. 378, 
(4} (1904) L L. R. gt Cale, Bag. 
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Mahamsd Mandals case (1) the judgment of the Court contained 
an observation to the following effect :— 

“For fiscal purposes, the court fee is a fixed sum uuder the 
Court Fees Act irrespective of valuation for the purposes of juris- 
diction and jurisdiction was determined by the value put by the 
plaintif, if the valuation was not unwarrantably and obviously 
improper.” It must, however, be remembered, with reference to 
this particular observation, that in 1907 when Jan Mahomied 
Mandal’s case (1) was decided, the provision of the law which 
appears to have been applicable for fiscal purposes to suits for 
the restitution of conjugal rights, was Anicle 15 of Schedule II to 
the Court Fees Act which read as follows : 

“Plaint or memorandum of appeal in a suit for possession of 
a wife. Five Rupees.” 

Article 15 of Schedule II was repealed by Act V of 1908: it 
follows therefore that, after this repeal, the Court Fees Act of 
1870, and the schedules annexed thereto, contained no express 
provision: which directly regulated the valuation for fiscal purposes 
of suits for the restitution of conjugal rights. It therefore becomes 
necessary to examine the existing provisions of the law in order 
to ascertain how such suits should be valued for the purposes of the 
Court Fees Act, 


In this particular case both the Stamp Reporter and tho Regis 
trar are of opinion that the suit falls within the scope of Section 
q. IV (c) of the Act. This section relates to declaratory decrees 
or orders in which consequential relief is prayed. 


Although section 42 of the Specific Relief Act is not exhaustive, 
it contains some indication as to what should be regarded asa 
suit for a declaratory decree. This section lays down that any 
person entitled to any kgel character or to any right as to any 
property, may institute a suit with a view to obtaining a declara- 
tion that he is so entitled. Ordinarily in a suit for restitution of 
conjugal rights the plaintiff asks for a declaration to the effect 
that he is married to the defendant. In such a case, as held in 
the case of Amirul Hossain v. Khairunnessa (2), there is no doubt 
that section 7, IV (c) of the Court Fees Act would apply. In 
the present suit as it has been f:amed, there is no specific prayer 
for any such declaration but it appears that the plaintiff in a suit 
such as the one that is now before us does, in effect, ask fora 


(1) (1907) I. L, R. 34 Cale. 952; 5C. L J 400 
(2) (1g01) I. L. R, 98 Cale, 567. 
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declaration that he is entitled to the sociéty of his wife. In this 
connection the remarks of Markby J. in the case of Gathke 
Ram Mistres v, Mookita Kochin (1) are highly relevant. They 
are to the following effect :—‘Wherever the law recognizes that 
the relation of husband and wife exists, it also recognizes that the 
husband is bound to live with the wife, and the wife with the 
husband, and iy that obligation be denied by either of the parties to 
the marriage, the Courts ought certainly to declare the right to exist. 
If also any person should interfere and prevent the wife from 
returning to her husband, or the husband to the wife, there is no 
difficulty, as far as I can see, in punishing this invasion of the 
rights of others, and even in compensating the injured party to 
some extent. The real difficulty arires when we come to deal 
with a refusal to perform the conjugal duties by one of the 
parties to the marriage after the existence of the matrimonial 
relation has been ascertained.” In. the case now before us the 
marriages is admitted but the wife nevertheless seeks to - avoid 
her obligation to live with her husband. The only legal method 
open to him to enforce his right is to obtain a decree for the 
restitution of conjugal rights, which would in effect declare him 
entitled to the benefit of his wifes society. In such a case it 
doea not appear to be necessary that the plaint should contain 
an express prayer for a declaration. In this case the plaintiff 
asks for a decree for the restitution of conjugal rights and as 
consequential relief he also asks that his wife may be directed 
to live with him and that her parents may be restrained from 
interfering with any attempt that the plaintiff may make to take 
her to his house. Iam therefore of opinion that this suit comes 
within the ecope of Section 7 (iv) (c) of the Court Fees Act and 
that the views of the Stamp Reporter and the Registrar as to its 
classification are correct. 

It bas been argue] before us at some length that for fiscal 
purposes a suit of this nature must bə governed by Article 17 (vi) 
of Schedule II: to the Court Fees Act, which refers to “Every 
other suit where it is not possible to estimate at a money-value 
the subject-matter in disput, and which is not otherwise provided 
for by this Act.” Even if it could-be held that this case did not 
appropriately fall within the scope of Section 7 (iv) (c) of the 
Court Fees Act, it is difficult to see how Article r7.(vi)of Schedule 
II could in any event apply,to the case. now before us As 
pointed out above, the earlier cases in which it was held that a 

(1) (1878) 23 W. R. 179 : 
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suit for the restitution of conjugal rights was incapable of valuation 
were decided with reference to different considerations and, even 
with respect to the question of jurisdiction, it was recognised by 
Aikman, J. in the case of Zair Husain Khan v. Khurshed Jan (1) 
and by Mitra and Casperez, JJ. in Jan Mahomed Mandats 
case (2) that the earlier view was difficult to accept and would lead 
to serious practical difficulties. In this view Mitra and Caspersz, 
JJ. came to the following conclusion in Jan Mahomed Mandats 
case (2)*. “We must, as pointed out by Aikman, J. read the 
words ‘incapable of valuation’ as meaning incapable of satisfactory 
valuation, if we have to give effect to the obvious intention of the 
framers of the Bengal, North-Western Provinces, and Assam Civil 
Courts Act and the Suits Valuation Act.” 

It appears to have been the intention of the Legislature that 
Article 17 (vi) of Schedule II to the Court Fees Act should be very 
strictly interpreted and this view seems to have been adopted by 
Mr. Justice Mookerjee in the case of Buswari Lal v, Daya Sanker 
Misser (3). In that case he held that “to bring a case within the 
scope of this clause, it must be established that it is not possible 
even to state approximately a money value for the subject matter 
in dispute.” In my opinion, it cannot be said that a suit for the 
restitution of conjugal rights satisfies this test. It may not be 
possible to value satisfactorily the subject matter of such a suit 
but there are ordinarily several criteria available, to enable the 
plaintiff to arrive at an approximate valuation e.g., the dower, the 
amount which the husband may have to spend on the maintenance 
of his wife elsewhere than in his own house or the extra coat of 
domestic assistance for the performance of household work. It 
was clearly in order to provide, among others, for cases of this 
nature that the Legislature enacted Section 9 of the Suits Valuation 
Act which refers to cases “the subject matter of which does not 
admit of being satisfactorily valued,” an expression sufficiently wide 
to permit rules to be framed for the valuation of such subject 
matter which can only be valued approximately s.g. in suits for the 
restitution of conjugal rights and certain other suits falling under 
Section 7 (iv) of the Court Fees Act. $ 

The difference in the language used in Article 17 (vi) of 
Schedule II and that which has been employed in Section 9 of the 


(1) (19¢c6) I. La R. 98 All, 545. 

{a) 1907) I L. R. 34 Cale. 352 ; 5 C. L. J. 400. 
*See p. 356 of I, L. R. 34 Calo,—Rep. 

(3) (1909) 13C. W. N. 815, 
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Suits Valuation Act is significant. As pointed out by Mitra and 
Caspersz, JJ. in the case of Jan Mahkowed Mandal, (1) there are 
certain classes of suits which may for obvious reasons -be really 
impossible to value, but, as regards suits for the restitution of 
conjugal rights, the true position appears to be that which was 
adopted by Aikman, J. in the case of Zair Husain Khan v. Kiur- 
shed Jan (2) in which the learned Judge remarks as follows :— 

“Tt was argued before the learned Judges that a suit for resti- 
tution of conjagal rights was incapable of being valued, and this 
contention found favour with them. In the case before us the 
suit has been valued, and therefore I think that it is scarcely 
correct to say that such a suit is incapable of being valued. It 
appears to me that it would be more accurate to characterize a 
suit of this nature as one, the subject matter of which does not 
admit of being satisfactorily valued. The Legislature (vide Section 
9 of the Suits Valuation Act, 1887) has recognised the existence 


of classes of suits the subject matter of which does not admit - 


of being satisfactorily valued.” 

It is of course unfortunate that no rules under Section 9 of the 
Suits Valuation Act have yet been framed by the Calcutta High 
Court, as the object which the Legislature seoms to have had in 
view in enacting that section, was to provide some check upon the 
practice under which the plaintiff in certain classes of cases sg 
those under Section 7 (iv) of the Court Fees Act, sometimes puts 
a purely arbitrary valuation upon the relief which he claims. Be 
that as it may, I do not think that the suit out of which this matter 
arises can be held to fall within the scope of Article 17 (vi) of Sche- 
dule II to the Court Fees Act. I have already stated that in my view 
this suit is governed by Section 7 (iv) (c) of the Court Fees Act, 
but, if it could be held that no other provisions of this Act were 
applicable, I think that an ad valorem fee would be payable under 
Article I of Schedule Ito the Act. I am not unmindful of the 
fact that a different view was held by Mr. Justice Tudball in the 
case of Aisha and another vy. Fayas Husain (3) but, with great 
respect, with that view I must disagree, 

In a case of this sort, as no rules have been framed under Sec- 
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valuation on the subject matter of the relief which he claims, and, 
having regard to the provisions of Section 8 of the Suits Valuation 


(1) (1907) L. L; R. 34 Calo. 352 ; 5 C. L. J. 400. 
(a) (1906) I. L. R. 28 All. 54x (548). 
(3) (t911) 8 A. L. J, 889 


1934 

ww 
Gajendra Nath Saha 
= “Chowdhury 


THE CALCUTTA LAW JOURNAL, - [VoL LX, 


Act, it is clear that the Jorwm in which the suit is to be tried must 
follow the plaintifi’s valuation. 

In the suit out ‘of which the present appeal arises, the plaintiff 
has for fiscal purposes treated the suit as coming under Article 
17 (vi) of Schedule II of the Court Fees Act, a provision of the 
law which I have held cannot apply to this case. He has further 
valued the relief sought by bim at Ra. s,oor although he professes 
to haye made this valuation merely for the purpose of jurisdiction. 
The fact remains however, that by fixing this valuation, he has 
indicated that, in his opinion, the suit is to him of sufficient 
pecuniary value to merit a trial in a Court of a Subordinate Judge 
rather than in that of a Munsif, and to justify him, if necessary, 
in filing an appeal direct to the High Court rather than to the 
District Judge. He has therefore chosen the forwm according to 
what he regards as the pecuniary valve of the suit to him, and, 
in these circumstances, -in my opinion, after he has enjoyed the 
advantage resulting from his choice of Jorum he cannot be heard 
to say that this valuat ion was made by him merely for the purpose 
of jurisdiction. This appears to have been the principle adopted 
by Sir George Rankin, C.J. in Katgada Mukherjtes case (1). 

The question as to the fee payable upon this memorandum of 
appeal to this Court is not Lefore us,as the Registra:’s order in 
this respect is final under Section 5 of the Court Fees Act but, as 
regards the fee payable in the lower Court, I agree that on the 
facts‘of this particular case, this fee should be astested on an 
ad valorem basis on the sum of Rs. 5,cor. 


Ae Te Me | Ad valorem fee to be paid on the plaint. 


(1)- (1930) 24 C. W. N. 870. : ; ‘ 
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APTABUDDIN KHA AND OTHERS 
1. 
JOHAR ALI KAZI AND ornzes.* 


Uss of land as a village Go-pat from tima immemerial—Rights arising out of 
such sise—Court’s duty te vindicate the rights—If equitable principles oppi- 
cable to questions of legal rights— Obatrwiian to right of way—Continuing 
atrisaunce—Limttation. 

Obstruction to a right of way isa continuing nuisance and is therefore not 

. subject to the bar of limitation. 

Nasim v. Wasliulls (1), referred to. 

Where the questiun is one of legal rights, there is no scope for the application 
of eqaitable principles. 

Where it has been found that the inhabitants of a certain village bave, from 
time immemorial, been using a strip of land asa village go-pat and that they 
have never surrendered their right of making such use, it will be the duty of the 
Court to defend and enforce the right. : 


Appeal by the Defendants. 


The suit was a representative one by two villagers for a decla- 
ration that a certain strip of land formed part of the village go put 
and for an order compelling the defendants to fill up a tank exca- 
vated by them causing obstruction to the gc-fat 


The material facts appear from the judgment. 


Messrs. Rishindsa Nath Sarkar and Syed Farhat Ali for the 
Appellants, 


Messrs. Upendra Kumar Roy for the Responcents, 


Mr. Bireswar Chatterjee for the Deputy Registrar, 

C-A, V. 

The judgment of the Court was as follows.: 

This is an appeal by two of the defendants, and arises out of a 
suit brought by the plaintiffs on their own behalf and on behalf of 
the other inhabitants of a village called Piparia, fora declaration 
that a certain strip of land forms part of the village go-ġat,—for an 
order on the defendants to fill upa tank that they have excavated 
in such a way as to block the gogar, and for certain other reliefs. 


* Appeal from Appellate Decree No. 1777 of 1950, against the decree of Babu 
Prafulla Chandra Guha, Subordinate Judge of Tipperab, dated the gist March, 
1990, reversing the decree of Baba Maniodra Mohan. Bhattacharjee, Munsiif, - Ist 
Court, Comilla, dated the sand July, 1929. 
` ta) (1918) at C. L. J, 640, 
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The strip of land in suit lies to the west and north of the defen 
dants’ charadari, and according to the defendants’ case, it forms part 
of their charadari,—while according to the plaintiffs it is the zemin- 
dars Khas land and forms part of a village go-paf that has existed 
and bas been used by them from time immemorial. 

It is undisputed that a village gogaf runs from south to north 
through the part of the village tothe soŭùŭth of the defendants’ 
charabari and also that a ‘similar go-ga¢ runs from south to north 
through the part of the village to the north thereof The plaintiff» 
contention was and is that these two go-pats were really one and the 
same gafat, and that the land in suit was the portion of the go-fat | 
connecting the northern and southern portions. The defendante’ 
case was, ister alia, that the people of the village had at most a 
customary right to pags across the defendants’ charadari,~but not 
by .any defined path,—from its south-western corner where the 
southern go-gaf ended, to its north-eastern corner where the northern 
go-pat began, and that the tank had been dug and the path diverted 
with the consent of all the villagers concerned, including the 
plaintiffs themselves, 

The trial Court dismissed the suit, but the lower appellate Court 
decreed it, and one of the principal grounds of appeal that has been 
urged before this Court is that the lower appellate Court did not 
reverse some of the findings on the strength of which the trial Court 
had dismissed the suit, and in some cases did not even refer to the 
points to which thoss findings related. There is, in my opinion, 
no substinca inthis contention, for the- findings of the lower 


,appellate Court appear to me to be conclusive, and are such as to 


render the consideration of ttose of the trial Court’s findings to 
which no reference has been made, quite unnecessary. The lower 
appellate Court has found, on a consideration of all the evidence 
that has been adduced on both sides, including the Settlement 
Rocords and the records of the Butwara proceedings,— 


(1) That the land in suit isa village go-ġaf and not part of the 
defendants’ raiyati, 

(2) That for a long amiy which is evidently Tead ‘from 
time immemorial’, to use the legal phrase),—there had been a 
village go-gat over the land in suit connecting the northern and the 
southern go-pars, 

(3) That the defendants gradually encroached On and Boal 
appropriated the land in suit, and 


(4) That the villagers never gave their consent to the old eeu 
over the land in suit being closed, and a new path opened up, 


Vou. EX) HicH COURT. . 


These are findings of fact which cannot be questioned on second 
appeal, and they are, as has already been stated, conclusive. 


It has been contended that the lower appellate Court ought to 
have considered the evidence with regard to an earlier diversion of 
the path that is said to have taken place some 14 or 15’ years ago, 
and especially with reference to the question of limitation ; but it 
bas been held that limitation does not apply in a case of this sort, 
obstruction to a right of way being a “continuing nuisance”: 
Nasem v, Wasedulla (t). 


It has further been contended that customary rights, such as the 
right now under consideration, must be exercised ina reasonable 
manner, and attention has been drawn to the finding of the trial 
Court to the effect that the new path provided by the defendants 
is quite convenient, and is in fact being used by the majority of the 
villagers without complaint. This contention would have had great 
force, ifthe lower appellate Court had merely found that the 
villagers had some sort of right of way over the defendants’ land, 
but it becomes entirely irrelevant in view of the finding of that 
Court to the effect that the land in suit isa village gogaf that has 
existed from time immemorial, and that it does not form part of the 
defendants’ niyati at all. 


As the matter now stands, it isa question of legal rights, and 
there is therefore no scope for the application of equitable prin- 
ciples. It bas been found thatthe villagers have certain legal 
rights in the land in suit, and that they have never surrendered 
those rights,—and this being so, itis the duty of the Courts to 
defend and enforce those rights, 


The result is that the appeal is dismisse with cost to the appear- 
ing respondents, and the judgmenttand decres of the lower appellate 
Court are affirmed. 


Leave to appeal under section 15 of the Letters Patent is 


AG G, Appeal dismissed, 
(1) (1915) a1 C. Le J. 640. 
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CIVIL, REFERENCE. 


Before Mr. Justice L, W. J. Costello, 


RASH BEHARI SANYAL 
y. 
GOSTO BEHARI GOSWAMI.* 


Calcutta Improvement Act (V of 1911, B. C. See. 77 (1) (&)—Land Acqutst- 
tion Act (I of 1894), Sec. 32—Conflicthine claim for compensttion as beie 
ween the purchaser from a Hindu widow and the reversioners—Appeal— 
Amount of court-fees payable—Court lees Act (PU of 1870), Sees, 7 (49) (&), 
8, Seh. Il, Arts 17 (iil), 17 (wi). 

Where ina Land Acquisition proceeding an award was made in favour of 

a person to whom a Hindu widow had previously sold the property under 

acquisition and the reversioners of the widow intervened asking for a declara- 

tion of their right as sach reversioners with a further prayer that the compensa- 
tlon money ought not to be made over to the purchaser from the widow, but 
should be Invested under the provisions of section 32 of the Land Acquisition 

Act, but their contention having been overruled by the Court an appeal was 

preferred by them to the High Court on payment of court fee of Rs. 15: 


Held on the question of the amount of court fees payble that it was not 
an appeal against an order relating to compensation under any Act within the 
meaning ‘of section 8 of the Court Fees Act, 1870, bat was one which more 
appropriately fell under section 7 (iv) (c) of the Court Foes Act, under which 
the appellant was entitled to put an arbitrary valua lon on the relief claimed ; 
but having regard to the reasonable and proper attitude taken by the appellant, 
and both sides agreeing that Art. 17 (vi) of the Second Schedule of the 
Court Foes Act was not applicable to the case, the proper amount of court fees 
payable in the case would be the fixed sum of Rs 20 as ae for in Art. 
17 (iii), Sch T of the Court Fees Act. 


Reference under section 5 of the Court:Fees Act by the Taxing 
Officer. 7 

The material facts will appear from the judgment, 

Messrs, Satindra Nath Mukerji and Satish Chandra Munshi 
for the Appellant. 

Dr. Bijan Kumar Mukerji for the Crown, 

This matter arises in connection with an appeal sought to bs 
filed by one Rash Behari Saryal under seciion 3 (1) of the Calcutta 
Improvement (Appeals) Act, rgrz froma decision of the Presi 


“Reference In case No. 81 of 193t in connection with an appeal from the 
decision of D. C, Ghose, Esq. President, Calcutta Improvement Tribunal, dated 
the gth April, 1934. 
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dent of the Calcutta Improvement Tribunal eitting alone by virtue ava, 
of the provisions of section 77 (1) (b) of Bengal Act V of rrm. 1934- 


Of the parties to the appeal the appellant, and the second and Rash Behari Sanyal 
third respondents had „been the claimants before the President Gosto Behari 
of the Calcutta Improvemsnt Tribunal in’ a case in which the Goswami. 
question at issue was whether or not a mle which had been made ~~ 
bya lady Bhuban Mohini “Debi of certain immovable property 
in Calcutta, had bean made by her for legal necessity, and so passed 
an absolute right in the property to the purchaser who was Gosto 
Behari Goswami, the first respondent to the appeal. 


The property which is the subject matter of the proceedings 
had been acquired by the Calcutta Improvement Trust compui- 
gorily and a sum of Ra 6339-6 had been awarded to Gosto Behari 
Goswami as the owner of the property at the time when it was 
acquired, as compensation. The Sanyals claimed in the proceed- 
ings before the President of the Tribunal that they were the revsr- 
sioners of Bhuban Mobhini’s husband, and therefore entitled to 
the property in question, or to the proceeds of the sale of it after 
the death of Bhubon Mohini. Whether they were so entitled or 
not of course depended upon the question whether the sale made 
by Bhuban Mohini was made for legal necessity and whether it 
was of such a nature as to confer on the purchaser an absolute 


interest or merely an interest for the duration of life of Bhuban 
Mohini. 


The claimants in the proceedings before the President of the 
Calcutta Improvement Tribunal, asked for a declaration that they 
were in law the reversionsra, and consequently that the amount 
of the compensation money ought not to be handed over to Gosto 
Behari Goswami, but should be invested by the President of the 
Calcutta Improvement Tribunal under the provisions of section 
32 of the Land Acquisition Act, 1894. 


When the appeal was lodged a difference arose between the 
Officer whose duty it'is to see that the proper court fee was paid, 
and the Advocate for the appellant upon the question of what 
the amount of that fee ought to be. The matter was then put 
before the Registrar of the Court in his capacity as Taxing Officer, 
and he was of opinion that it was of such general importance that 
he ought to refer it for the decision of the Chief Justice under the 
provisions of: sections of the Court Fees Act, 1870. Under the 
provisions of this Section it was open to the Chief Justice to decide 
a matter of this kind himself or to appoint another Judge of the 


. 
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Court in that behalf. It isin that way that the matter comes be- 
fore me for final decision. 

The officer concerned with the radeon of court fees who is 
referred to in the letter of Reference by the Registrar as the 
Stamp Reporter, seems to have taken the view that the question 
of the amount of the fee to be paid on the filing of this appeal 
was affected by the terms of section 8 of the Court Fees Act. 
That section provides that the amount of the fee payble under 
the Actona memorandum of appeal against an order relating to 
compensation under any Act for the time being in force for the 
acquisition of land for public purposes shall be computed accord- 
ing to the difference between the amount awarded and the amount 
claimed by the appellant. I may say at once that, in my opinion, 
this is not a case of an appeal against an order relating to com- 
pensation under any Act. The appeal is really against the deci- 
sion of the President of tte Calcutta Improvement Tribunal where- 
by he held that the sale by Bhuban Mobini was made for legal 
necessity, and therefore, Gosto Behari Goswami had acquired an 
absolute interest in the property and so was entitled to retain for 
his own use the whole of the compensation money which had been 
awarded, and the Sanyals had no interest whatever in that money. 
Accordiagly the President bad declined to invest the money under 
the provisions of section 32, and was prepared to hand it over in 
its entirety to Gosto Behari Goswami. If it were held that the 
sale by;Bhuban Mohini had only resulted in a transfer of a Hindu 
widow’s interest, the position would seem to be that the money 
Ought to be invested so that the purchaser of the property would 


-enjoy the-interest accruing thereon, for the period of life of 


Bhuban Mohini, and after that the principal sum would revert to 
the Sanyals. It is quite clear, in my opinion, that the dispute 
between the Sanyals and Gosto Behari Goswami, cannot in any 
sense be properly said to be concerned with the amount of com- 
pensation payable by reason of the compulsory acquisition of the 
property owned by Bhuban Mohini. The Sanyals in the proceed- 
ings before the President of Improvement Tribunal were really 
asking for a declaration and some consequential relief, namely, 


_that the money should be invested instead of being handed over 


to Goswami. In that view of the matter this would seem to be 
one of that unsatisfactory class of cases, which fall within the 
provisions of section 7 sub-section (iv) (c) where the amount of 
See payable is more or less left to the discretion of the plaintiff 
himpelf, in that the section provides that in suits brought to obtain 
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a declatatory decree or order, where consequential relief is prayed, 
“the plaintiff shall state the amount at which he values the relief 
sought.” This provision has recently been discussed by a Full Bench 
of this Court in the case of Warayangunj Central Co-operative 
Sale and Supply Socisty Lid. v. Moulvi Majisuddin Ahmed (1). 

Dr. Mukherji who appears on behalf of the Crown in the matter 
now before me, was disposed ‘to agree that it would not be easy 
to contend that in the present circumstances the matter is other 
ttan one within the ambit of the provisions of section 7 (iv) (c) 
to which I have referred. But on the other hand the learned 
Advocate appealing for the appellant has conceded that the matter 
is one which may well be treated as falling within the provisions 
of Schedule II Art. 17 (iii) of the Court Fees Act which provides 
that a memorandum of appeal in connection with a suit to obtain 
a declaratory decree where no consequential relief is prayed, must 
bear a Cefinite fee of Rs. 20. One has only to put the provisions 
of section 7 (iv) (c) and those of Schedule II, Article 17 (iii) in 
juxtaposition to show how unsatisfactory and anomalous some 
of the provisions of the Court Fees Act are. I pointed out in the 
judgment which I gave inthe Full Bench case already referred to, 
that it seems desirable that the legislature should put the provisions 
of this Act into a more satisfactory shape. 

If the property acquired by the Improvement Trust had not 
Leen sold by Bhuban Mohini, it is obvidus that the only question 
which could have been agitated by the Sanyals was the question 
whether or not they were in fact the reversioners. 

Upon the exact phraseology of section 7 (iv) (c) and that of 
Schedule II, Art 17 (ii!) respectively, I should be disposed to hold 
that this isa case where subject to the qualifications mentioned 
in the Full Bench case, the Sanyals as claimants and now as 
appellants could have assigned an arbitrary value to the proceeding. 
That is a highly unsatisfactory state of affairs for the reasons I 
gave in my judgment in the Full Bench case. 

In the present instance, however, having regard to the very 
reasonable and proper attitude taken on behalf cf the appellant, 
I think the answer to the Reference should be that the court fee 
to be paid on the memorandum of appeal isthe sum of Ra, 20 
as provided for in Schedule II, Art. 17 (úi) of the Court-Fees Act, 
both sides having agreed that Schedule II, Art 17 (vi) will not 
apply. The appellants have alrendy paid fee of Re. 15. 

The deficit of Rs. 5 must be put in within a week. 

A G G. n Ordered accordingly. 
(1) (1934) $9 C. L. J. 233 ; 38 C. W. N. 589. 
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Before Mr. Justice R. C. Mitter. 


HARIPADA DUTT 
D. 
GOBINDA CHANDRA DAS AND ANOTHER.* 


Landlord and tenant—Sxit for rent—Cempiomise petition—Construction— 
Kabuliat in favour of anmether, while another tenant rin occupation— 
Kabullat holder, if a tenant—Reduced reni. 


The plaintiff institated a suit for rent for the year 1330 in 1333 B. S. against 
Lohars; that suit was compromised on the 19th August 1926. There was a 
stipulation la the petition of compromise that from the year 1333 the Lohars 
were to pay to the plaintif a reduced rent, Ia 1331 the plaintiff brought another 
tenant Narayan on the land. On the 13th Augest, 1926, defendant No. 1 executed 
a Kabullat in favour of the plaintiff. There, was a stipolaifon in the Kabpliat 
which would imply that at the-date thereof the plaintiff was not in Khas posses- ` 
sion bat the lands were In possession of Narayan, that the plasntiff had realised 
the Bhag rent from Narayan for the years 1231—1332, that the defendant No. 1 
was to realise from Narayan Bhag rent for the year 1333 and thereafter the 
defendant No. 1 took upon himself to eject Narayan from the land. It appeared 
that Narayan set up the case that he was not the Bhag-chasl of the plaintiff but 
of the Lohars with the result that the defendant No. 1 had to institute a sult 
against the Lobars for recovery of possession on the basis of settlement 
evidenced by the Kabuliat. During the pendency of this suit in the lower Court, 
defendant No. 2, the wife of defendant No. 1, purchased the interest of the 
Lohars. Plaintiff instituted the present sult for recovery of produce rent for the 
years 1333 to 1335 B.S. against defendanty Nos 1 and 2. Defendant No 1 
denied his liability but defendant No. 2 admitted her lability 


Held, that as at the date of execution of Kabuliat by defendant No. 1 there 
was already a tenancy held by the Lohars under the plaintiff, the latter could 
not grant the tenancy in favour of defendant No 1. i 


That although the Kabuliat was executed by defendant No.1 and pre 
by the landlord, still it bad no effect in lew and on Its: basis the plaintiff could 
not recover rent from defendant No. 1. 


That though no rellef was claimed against defendant No. a, still on the 
Bround of genera) prayer in the plaint and on account of ber admission that she 
was the tenant under the plaintiff and was liable to pay rent for the years in 
suit, a decree was passed in favour of the plaintiff against defendant No, a. 


That having regard to the nature of petition of compromise dated the 19th 
August, 1926, it was open to a Court to look to other evidence for the purpose 


~ Appeal from Appellate Decree No. 298 of 1932, agalost the decree of Babu 
Narendra Kumat Mukherji, Subordinate Judge of Bankura, dated the 17th 
" Angust»1931, reversing that of Babu Upendra Nath Chatterji, Binns; and Court, 
Bankura, dated the 19th August, 1930. 
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of coming toa finding as to whether the petition created:a new tenancy in favour 
of the Lohars or recognised the tenancy in them which was in existence. 


That the reduction of rent did not imply that the continuity of tenancy 
ceased. 

Appeal by the Plaintiff. 

Suit for rent. 

The material facts appear from above and from the judgment. 


Dr. Naresh Chandra Sen Gupta and Mr. Urukramdas Chakra- 
varty for the Appellant. 


Messrs. Panchanan Ghose and Ramkrishna Pal for the Respon- 
dents. yy 

The following judgment was delivered : f 

This appeal is on behalf of the plaintif and arises out of a suit 
for recovery of produce rent for the years 1333—1335 B.S. The 
plaintiff claimed at the rate of 5 Maps of paddy and 8 Pans of straw 
per year. It appears that the lands in suit belonged to two persons 
Gosai Das and Hridoy Nath Das in equal shares, In execution of 
a money decree against them the Ratis purchased their interest but 
this purchase was after Hriday Nath had executed a mortgage in 
respect of his ‘half share in favour of the plaintif. The plaintiff sued 
upon his mortgage, got a decree and in execution of the same 
purchased the mortgagor’s shares. He took possession through 
Court on the 5th October, 1923. The case has proceeded on the 
footing that the plaintiff has got 8 annas share to the lands in suit 
the other 8 annas being with the Ratis. It appears that some 
person called the Lôhars were in possession at least from the year 
gto, of the lands in suit as tenants under the Ratis. In the year 
1926 the plaintiff instituted a suit for rent being Rent Suit No. 72 
of 1926 against the Lohars for his half share of the rent for the 
year 1330 B.S. This suit was instituted in 1333 B: S. It appears 
that the plaintiff instituted the said suit on the footing that the 
Lohars were his tenants in the year 1330 but from tke year 1331 he, 
tbe plaintiff, had brought on another tenant on the land whose 
name is Narayan In tbis suit a compromise petition was filed 
between the plaintiff and the Lobars. The said petition is Ex. D in 
this case. The parties agreed tbat for the year 1330 the Lohars 
were to pay to the plaintiff the value of 534 Maps of paddy and 2 
Pans of straw, the price to be cetermined by the Court. There is 
e stipulation that from the year 1333 the Lohars were to pay to the 
plaintiff a reduced rent at the rate of 4 Maps of paddy and 8 Pans 
of straw. The compromise petition was filed on the roth August, 
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1926. Two days later, namely on the 21st August, 1926, the Court 
determined the price of paddy, and pissed a decree in favour of the 
plaintiff. Six days before the petit ion of compromise was put in, 
that is to say, on the 13th August, 1926, the defendant No. 1 
executed a Kabuliat in favour of the plaintiff by which he agreed 
to pay to the plaintiff the rent cliimed in the suit. That Kabuliat 
was accepted and the case of defendant No. 1 that he was prevailed 
upon to execute that Kabuliat through misrepresentation has failed 
in the lower Courts. It ison.the basis of this Kabuliat that the 
plaintiff has instituted the suit and claims rent against the defen- 
dant No. r. There isa stipulation in the Kabuliat which would 
imply that at the date thereof the plaintiff was not in Khas posses- 
sion but the lands were in possession of Narayan. In the Kabuliat 
there is a statement that the plaintiff had realised the Bhag rent 
from Narayan for the years 1331—1332, the defendant was to realise 
from Narayan Bhag rent for the year 1333 and thereafter the defen- 
dant No. 1 took upon himself to eject Narayan from the land and 
cultivate the land in Khas. It appears that Narayan referred to 
this Kubuliat later on, set up the case that he was not the Bhag- 
chasi of the plaintiff but of the Lohars with the result that the 
defendant No. 1 had to institute a suit against the Lohars for 
recovery of possession. In that suit also he failed. That suit was 
filed on the basis of the settlement evidenced by the Kabuliat 
Ex. 1. The suit was dismissed on a preliminary point. There was 
an appeal tothe High Court by which the decree of the lower 
Court was set aside and the case remanded to the lower Court. 
During the pendency of this suit in the lower Gourt after remand 
the interest of the Lohars was purchased by defendant No. 2 who 
is the wife of defendant No. r. The casa of the defendant No. x is 
that it was under the advice of the plaintiff that this conveyance 
was made. The defendant No.1 has resisted the claim for rent 
against him on two grounds, Firstly, he says that at the date of 
Ex, r, the plaintiff had no right to settle the lands with him, he 
having recognised the pre-existing tenancy in favour of the Lohars. 
Secondly, be says that inasmuch as the plaintiff did not put him in 
possession there was no liability to pay. The defendant No. 2 filed 
a written statement admitted the tenancy under the plaintiff in her 
tight as a purchaser from the Lobars and admitted her liability 
to pay rent at the rate of 4 Maps of paddy and 8 Pans of straw a 
year. The learned Subordinate Judge has dismissed the plaintifs 
suit in its entirety. He has held that the Solenama Ex. D clearly 
‘recognised a pre-existing tenancy in the Lohars, At the time of 
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the Kabuliat Ex. 1, the plaintiff had alrzady recognised the Lohars 
as tenants. It also found that the defendant No. r could not take 
possession and the possession which the defendant No. 2 took after 
her purchase from the Lohars, was a possession taken on her own 
behalf, she not being a Benamdar of her husband. In this view of 
the matter, it has dismissed the suit against the defendant No. r. 
The suit has been dismissed against the defendant No. 2 inspite of 
her admission on the grouni that the plaintiff has not claimed any 
relief against her in ths suit. 


Dr. Sen Gupta who has appeared on behalf of the appellant has 
raised the following points :—First of all, he contends that the 
Solenama, Ex. D, has been misconstrued. He says that on a 
proper construction it ought to have been held that a lease was 
executed for the first time in favour of the Lohars on the roth 
August, 1926. This Solenama, he says, is not admissible as it has 
not been registered. He contends further that apart from the 
question of registration the lease in favour of the defendant No. r 
is not at all affected because the Kabuliat Ex. r is before the Sole- 
nama was filed and he contends that the position in this view of 
the matter would be not that the defendant No. 1did not acquire 
any right asa lessee but it is just the other way, namely, that the 
Lohars did not acquire a right as lessees from the plaintiff, their 
lease being subsequent to the lease created by the defendant. 

His third contention is that having regard to the last clause of 
Ex, 1 the ordinary 1u0le that a landlord is bound to put the tenant in 
possession and cannot recover rent until he can put the tenant in 
possession would not apply because the defendant No.1 im this 
case knew that the landlord was not in Khas possession, that the 
lands were in possession of another person and that he took upon 
himself the responsibility of recovering possession. He further 
contends that in any view, there being no proof that the defendant 
No. 1 requested the plaintiff to put him in possession, the fact that 
the defendant No, 1 has no possession would be no answer to the 
plaintiffs claim for rent. For the last mentioned proposition, Dr. 
Sen Gupta draws my attention to the provisions of section 108 
clause A, sub-clause (b) of the Transfer of Property Act and to the 
decision of Milambar Thacharakavil Manavadan Thirwmalpad v, 
“Messrs. Parry & Co. (x1) He contends, therefore, that the finding 
that the defendant No. ris not in possession does not affect his 
caso in the least having regard to the two special features. If I had 


(1) (1925) I. L Ry 48 Mad, B15, 
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been in agreement with Dr. Sen Gupta’s contention on the cor 
struction of Ex, D, it would have been necessary to decide these 
last two very interesting questions raised by him. But on acon 
sideration of the-facts, Iam of opinion that the first contention 
raised by him is not“ sound and therefore, no further consideration. 
arises The Lohars are raiyats. They were in possession from the ` 
year 1910. The plaintiff by instituting a suit for rentin the year 
1926 admitted their tenancy rizht. That Suit No. 72 of 1926 was a 
suit for rent is quite clear from Ex. 5 and Ex. rr. Ex. D, the 
Solenama, is, at most, an ambiguous document It is ‘consistent 
with the creation of .a fresh lease or the recognition of the existing 
tenancy of the Lohars with a reduced rent. Simply because the 
rent of the tenancy is reduce.!, the continuity of the tenancy does 
not cease to subsist. The old tenancy continues. Having regard 
to the nature of the document it was open to the learned 
Subordinate Judge to look to other evidence for the purpose 
of coming to a finding as to whether Ex. D created a new 
tenancy in favour of the Lohars or recognised the tenancy in them 
which was in existence. Ona consideration of the evidence which 
I hold ig admissible, the learned Subordinate Judge has come to 
the latter conclusion. The position, therefore is that at the-date 
of Ex. r there was already a tenancy held by the Lohars under 
the plaintiff, and that being so, the plaintiff could not have granted 
the tenancy in favour of defendant No. 1. In this view of the 
matter, I hold that although the Kabuliat Ex. 1 was accepted by 
the landlord and was executed by the defendant under no mis- 
representation, still it would have no effact in law and on its basis 
the plaintiff cannot recover rent from the defendant No. r. I do 
not, however, agree with the learned Subordinate Judge when he 
dismisses the plaintiff's suit as against the defendant No. 2 also. 
She was made a party defendant. There wasa general prayer in 
the plaint. She made an admission that she was the tenant under 
the plaintiff and was liable to pay rent for the years in suit at the 
rate of 4 Maps of paddy and 8 Pans of straw a year. The learned 
Subordinate Judge has proceeded on too technical a view in dis- 
missing the plaintiffs suit. 

I would accordingly modify the judgment:and decree of the 
learned Subordinate Judge and maintain the dismissal of the suit 
as against the defendant No. 1 but would passa decree against tho 
defendant No. 2 and directa dècree to be passed in favour of the 
plaintiff and against the defendant No. a in respect of the period 
at the rate of 4 Maps of paddy and 8 Pans of straw per year, 
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For the purpose of ‘determining the money value of the same 
the case is remanded to the lower appellate Court, - 

The parties, namely, the plaintiff, defendant No. x and defén- 
dant No. 2 will bear their respective costs throughout, 


Leave to appeal mader the Letters Patent is askel for and is 
? refused, 


AT. aL Decres modified : Cass remanded. 


Before Mr. Justice R. C. Mitter, 


SUNDAR ALI AND OTHERS 
De 
NUR MAMUD AND OTHERS.* 


Appeal, if fails _Non- substitution of legal representatives of deceased respone 
deni—Tenancy, if can be proved by oral evidence—Suit for possession 
against trespasser —Plaintif’s terms of tenancy, how far to be proved. 


' An appeal will not fail by reason of non-substitution of the legal representa- 
tives of pro forma defendant respondent in a case where the sult itself would be 
quite maintainable without impleading the deceased as a party defendant and 
there is no apprehension of any inconsistent docres In the event of a successful 
termination of the appeal 

A tenancy can be proved by documsntary or oral evidence 

In a suit for possession against a trespasser it ls not necessary for the plaintif 
to prove the terms of his tenancy with his landlord. He ls simply to prove that 
his alloged landlord accepted rent from him and that will be quite safficlent to 
enable him to maintain a suit for possession against such trespasser. 


Appeal by the Defendants. : i 

Suit for possession. 

The material facts appear from the judgment. 

Dr. Bijan Kumar Mukerjes for the Appellant 2 : 

Mr, Phani Bhusan Chakravarty for the Respondents. 

* Appeal from Appellate Decree No. 9189 of 1931, against thé decresof Babu 
Jogendra Narayan Roy Chowdhury, Subordinate Judge, sth Court, of Dacca, 


dated 27th April, 1931, reversing that of Moulvi! Mahammad Abdus Samad, 
Munsiff, 3rd Court, Narayanganj, ‘dated 17th November, 1990. i 
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The judgment of the Court was as follows: 


This appeal is on behalf of the defendants and arises out of a 
suit for possession. The plaintiffs’ case is that the land in suit 
belonged to fro forwea defendant No. 23 who had let it out to them, 
It is on the basis of this tenancy that the plaintiffs bave instituted 
the suit for possession. The defendants in their written statement ` 
challenged the title of the plaintiffs and they further set up a right 
to use the land ‘for the purpose of steeping jute etc.,—a right in the 
nature of an easement. The Court of first instance found that the 
plaintiffs had not been able to -establish their tenancy under the 
defendant No. 23 and also found that the contesting defendants 
had not been able to substantiate their claim of easement as against 
the landlord. Inthis view of the matter, it negatived the claim of 
the principal defendants and also dismissed the plaintiffs’ suit on 
the basis that they-had no title. 

An appeal was preferred by the plaintifs. The lower appellate 
Court found that the plaintiffs had established their tenancy right 
and accordingly decreed the suit with a direction for ascertainment 
by the Court of first instance of mesne profits. Before the lower 
appellate Court it seems that the defendants did not re-agitate their 
‘claim to easement rights. Agsinst the judgment and decree of the 
lower appellate Court, the defendants have preferred this appeal. 

While the appeal was pending here, gro forma defendant No. 23 
died and no attempt was made to bring on record his legal repre- 
sentatives, Mr. Chakravarty who appears for the respondents 
accordingly urges before me a preliminary point, namely, *that the 
appeal is incompetent by reason of the death of defendant No. 23 
and that the plaintiffs did not bring on record his legal representa- 
tives. I do not think that there is any substance in this preliminary 
objection. The suit would haye been quite all right even if it had 
been instituted by the plaintifs against the’ contesting defendants 
without impleading this person as a defendant. There is no appre- 
hension of there being any inconsistent decree if the appeal were 
to be allowed by me, on the ground that no decree had been made 
either in favour or against.the gro forma defendant No. 23 and could 
not havo been made, having regard to the frame of the suit. It is 
for these reasons that I overrule the preliminary objection. 

To come back to the merits: for the purpose of’ proving the 
tenancy, the plaintiffs produced before the Court a document which 
is called a Hukumnama. Both the Courts below have tome to the 
conclusion that that document is not simply an order foi delivery of 
possession to the defendants by the landlord but 1s a present demise. 
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Both the Courts below, therefore, have ruled that document out of 
evidence on the ground that it is not registered. The lower 
appellate Court, however, has held that there is oral evidence to 
support the tenancy which the plaintiffs obtained from the gro Jorma 
defendant No. 23. In the first place, the pro forma defendant No. 23 
filed his written statement admitting the tenancy. Secondly, there 
` is oral evidence which has been believed by the lower appellate 
Court in support of the tenancy of the plaintiffs.. Dr. Mukerjee 
who appears for the appellants urges that this oral evidence is not 
admissible at al. A tenancy can be proved by documentary or oral 
evidence. Itis a suit by the plaintiffs againsta trespasser and in 
order to succeed, the plaintiffs are not bound or are required to 
prove the terms of the tenancy which they obtained from the 
pro forma defendant ‘No. 23. If they could simply prove that the 
defendant No. 23 had accepted rent from them, that would have 
been quite sufficient for the purpose of maintaining a suit against 
the defendant who is a trespasser. In these circumstances, I hold 
that the lower appellate Court is right in holding that the plaintiffs 
had established their tenancy right under defendant No. 23 by the 
evidence which I hold is admissible in law. . 
The result is that this one is dismissed with costs, 


E D Appeal dismissed. 


CIVIL REVISION. 


Before Mr. Justice D. N. Mitter and Mr. Justice N. G. A. Edgley. 
Sm. SARALA DEBI 


V. 


THE PRESIDENT OF THE CALCUTTA IMPROVE- 
MENT TRIBUNAL. * : 


Land Acquisition Act (Iof 1894), section 32, scope of—Compensation money 

` ineested ip securities—Re-investment in land, if obligatory—Notice on 
party directing a re-inwsstment and to show cause, if bad and without 
jurtediction. 


* Ciyil Revision Case No. 814 0f 1934, against the order of D. C. Ghose 
Esq, President, Calcutta Tmprovernent Bemoel aes the on of May. 1934, {a 
Case No, 51 df 1926, 
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Section 32 of the Land Acquisition Act does not make It obligatory on the 
President of tho Tribunal to direct a re-investment of the compensation money 
in land, when it has already been invested in securities some twenty years back. 


A notice issued by the President on ihe party to show cause why the com 


The President of the penmtion money should not be so ie-invested in land is bad and without 


Calcutta Improve- 


ment Tribunal. 


—— 


August, 16. 


jurisdiction. 
Application under section 115 of the Code of Civil Procedure 
and section 107 of the Guvernment of India Act, by the Objector. 
The material facts appear from the judgment. 


Messrs, Charu Chunder Biswas, Bireswar Bagchi and Gopesk 
Chans'ra Chatterji for the Petitioner. 


No one for the Opposite Party. 
The judgment of the Court was as follows ; 


Mitter, J. :—Thisis an application under section 115 ‘af the 
Code of Civil Procedure as well as under section 107 of the Govern- 
ment’of India Act on behalf of one Sarala Debi against an order of 
the President of the Calcutta Improvement Tribunal dismissing her 
application by which she objected to the re-investment of certain 
Government securities which were deposited under the provisions of 
section 32 of the Land Acquisition Act for the purchase of land. 
Tha proceeding originated with a notice which was given by the 
President on thé 22nd March 1934 to the petitioner to the following 
effect : “ Whereas a sum of Rs. 33,a10-15-6 pies was remitted to this 
Court by the Land Acquisition Collector, Calcutta, for deposit under 
section 31 of the Land Acquisition Act, and whereas Government 
Promissory Notes for Re. 48,600, is now held in deposit to your 
credit in the above case; you are hereby required to show cause on 
the day of 5th April, 1934, why the said sum should not be applied, 
in whole or in part, in the purchase of lands in accordance with the 
provisions of section 32 of the said Act, Failing such cause being 
shown, the matter will be disposed of in your absence. “Particulars 
are obtainable at this office of suitable lands for investment belong- 
ing to the Calcutta Improvement Trust, and of other lands offered 
by parties for sale.” On receipt of this notice the petitioner who is 
a Hindu widow and who has got the Hindu widow's estate inthe 
lands which were acquired and compensation monéy in respect 
whereof was not paid to the petitioner but was deposited with the 
President of the Improvement Tribunal, raised an objection to the 
re-invettment of the securities in the purchase of land. No notice 
was given to the immediate reversioner who was the petitioner’s 
daughter and to the ultimate reversioners, namely her daughter’s 
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sons. The President of the Tribunal by order which is the subject 
matter of this Rule refuse the objections of the pétitioner to the 
application of the Government securities in tbe purchase of lands, 
The learned President was of opinion that having regard to 
section 32 of the Land Acquisition Act he had no option but to 
direct a charge in the investment. The President says this: “ The 
language of section 32 is plain and imperative in directing the Court 
to invest the compensation money in land and the doing of that act 
is not made conditional on any action to be taken by any party. 
Iam of opinion therefore that as suitable properties are available 
now, the Court must change the investment, and apply the com- 
pensation money in the purchase of otber land under like title and 
conditions of ownership, as the land in respect of which such money 
has been deposited.” It seems to us that in issuing the notice dated 
the and March, 1934 the learned President was assuming jurisdiction 
under a wrong view of the law. lt appears from the plain reading 
of the statute that it is not incumbent on the learned President of 
the Tribunal under that section to direct a re-investment in land, 
the investment having been made so far back as 20 years from 
now in approved Government securities. It becomes necessary to 
consider the language of the section for the proper construction 
which is to be put upon ‘section 32. Section 32 of the Act runs as 
follows: ‘“Ifany money shall be deposited in Court under sub- 
ection (2) of the last preceding rection, and it appears that the 
-lind in respect whereof the same was awarded belonged to any 
-person who had no power to alienate the same, the Court shall (a) 
order the money to be invested in the purchase of other lands to ba 
held under the like title and conditions of ownership as the land in 
respect of which such money shall have been deposited was held, 
or (b) if such purchase cannot be effected forthwith, then in such 
Government or other approved securities as -the Court shall think 
fit; and shall direct the payment of the interest or other proceeds 
arising from such investment to the person or persons who would, 
for the time being, have been entitled to the possession of the said 
land, and such moneys shall remain so deposited and invested 
until the same be applied (i) in the purchase of such other lands as 
aforesaid; or (ii) in payment to any person or persons becoming 
absolutely entitled thereto.” We are concerned in the present case 
with section 32(b) forthe purchase could not be effected at the 
time, when the compensation money had been deposited. The 
former President of Tribunal directed that the money should be 
invested in approved securities, The question arises is as to whether 
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having regard to clause (1)(b) it can be said what the President 
has said that the statute mwokes‘it obligatory on him to direct that 
the money be applied in the purchase of such‘other lands as afore- 
said, that is in the manner provided for in clause (i). We are of 
opinion that there is no such obligation, for the next clause which 
follows clause (1), that is clause (ii) runs as follows: “ Or in pay- 
ment to any person or persons becoming absolutely entitled thereto.” 
It shows that the President of the Tribunal might wait till the rever- 
sion falls in or any person or persons becoming absolutely entitled 
‘to the money. T wo alternative cases are contemplatéd the security 
be applied either (1) in the purchase of such other lands as said in 
clause (e) or (ii) in payment to any person or persons becoming 
absolutely entitled to the money. These two clauses show thata 
‘discretion is vested in the President of the Tribunal either to apply 
.the money in the purchase of such other lands or to.wait till the 
reversion falls in. A proper reading of section 32 makes it clear 
that the view of the learned President that there isa statutory 
obligation fcr re-investment is wrong. The matter, it is trué rests in 
his discretien but “tke discretion must be exercised on correct judi- 
cial principle. One of the elements which should be taken into 
account in the exercise of such discretion is as to whether the 
-parties who are vitally interested in tbe compensation money have 
„really asked for a re-investment in land. In the present case neither 
the lady, the applicant before us, nor the next reversioner the 
daughter nor the ultimate reversioners the daugbters sone have ap- 
plied for a re-investment in land. We do not think thatin the circum- 
‘stances, having regard to the fact that it was considered wise by 
his predecessor in cffice that the money should remain at least 
for a period of twenty years in Government securities it could be 
said that he was exercising proper ciscretion in directing them to 
be invested in land. The question as to whether suitable land is 
available or not is a question between the parties themselves. 
But as we have already said the learned President had no jurisdic- 
tion to issue notice to the petitioner in the way in which it has 
been done in this particular case. That is sufficient to entitle us 
to set aside his order and to entitle us to look to the facts of the 
case and to see if we would be properly exercising our discretion 
in directing a reinvestment. . . 

Having regard to the circumstances mentioned above we do 
-not think that it would be right to direct a reinvestment in lands, 
and more particularly having regard to the low state of the market 
swith regard to the value of the land, Lands..do not. fetch 
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now the same value.as they used. to do - say five or - ten 


years ago. 

- Mr. Biswas has contended brondi that according to the provi- 
sions of Section 32(b) it would appear that the President of the 
Tribunal cannot take any action under clause (i) unless he is 
moved by the party’s interest ; and his argument is based on the 
provisions of English statute which are said to have been repro- 
duced substantially in Section 32 of the Land Acquisition Act. We 
are referred in this connection to a decision of this Court'in the 
case of Kamini Dsbiv. Pramatha Nath Mookerjes (1) and our 


attention was drawn to a passage in page 40 of the said report ` 


where it is said; “Now, in the case before ug, Section 69 of the 
Lands Clauses Consolidation Act, 1845, upon which Section 34 
of the Land Acquisition Act is modelled, provides—we need 
only quote so much of the section as is relevant to our present 
purpose—as follows:” Now it is said thet when one ‘looks to 
the language of the clause it would appear that such money may 
be so applied as aforesaid upon an order of the Court of Chancery 
made on the petition of the party who would have been entitled to 
the rents and profits of the lands in respect of which such money 
shall have been deposited; and until the money can be so applied 
it may, upon the like order, be invested by the ‘said accountant 
general in the purchase of three per centum censolidated or three 
per centum reduced bank annuities, or in Government or real 
securities, and the interest, dividends, and annual proceeds thereof 
paid to the party who would for the time being have been entitled 
to the rents and profits of the lands. It is contended with refer- 
ence to the compensation money that such money should be 
applied to the purchase of lands on the petition of the parties. 
Only as in England it is desirable to look to’ the intention of the 
framers of the Land Acquisition Act when enacting Section 32(a). 
It is difficult in the abaence of an express provision in the statute 
to accede to this contention. But we are bound to observe that 
the President of the Tribunal should not exercise discretion unless 
he is moved by the parties who are vitally interested in the compen- 
sation money. The whole object “was to preserve the money for 
the benefit of the eventual reversioners, It is only reasonable to 
suppose that the President should not ordinarily move unless the 
person interested come forward and ask for reinvestment of the 
security in land. We are told by Mr. Biswas that the practice 
which is followed by the President of the Tribunal is that a list is 
(1) (1911) L L. R. 39 Cale. 33 ; 13 C. L. J. 597. ' 
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hung up of a large number of immovable properties belonging to 
the Improvement Trust and also private owners as being lands 
suitable for investment and after that the limited owners are asked 
to show cause why the money should not be rciny.sted in such 
lands. To adopt a practice of the kind adopted by the President 
of the Tribunal would lead to harmful results if the limited owners 
are not allowed opportunities to closely examine their ‘advantages 
and disadvantages by the intended re-investment. 

With these observations this Rule must be made absolute and 
the order of the learned President dated the oth June, 1934 must 
be set aside. We are of opinion that the moneys should lie where 
they are, invested in Government or approved securities. 


Edgley, J.—I agree. 
E, D. Rule made absolute. 


APPEL LATE CIVI. 
Before Mr. Justice Nasim Ali. 


KRISHNA CHANDRA DAS 
v 


PURNA CHANDRA DAS.* 


Co-sharer, entering in possession ofthe share of the other co-sharer in denial 
of h's right as co-sharer—Possession, if adverse—Principle of possession 
between co-owners — Co-owner, tf tenant-in-common, 


When a co-sharer enters into possession of the share of the other Sahare 
not in his right as a co-tenant but in his own right as sixteen annas owner 
and in denial of the right of the other co-teoant, the possession of such co-sbarer 
would not enure for the benefit of the other coihater; who has bsen excluded 
from the enjoyment of the property. 


*Appeal from Appellate Decree No. 215 of 1992, against the decree of Babu 
Satya Charan Mukherjee, Subordinate Judge of Murshidabed, dated the 4th 
June, 1931, modifying that of ‘Babu Nisakar ree Mansi, and Court, 
Kandi, dated the 19th December, 1929. $ 


Vor, LX] ` HICH COURT. 


Biswynath Chakravarti v. Rabija Khatun, (1)and Bhasra v. Rakhmin (a) 


refetred to. 


Every co-owner isa tenant-In-common and the possession of a tenant-In- 


common fs not adverse to his co tenants but one cannot be a ténant-In-common 
with another whom he never recognised as a co-tenant. : 


The plaintiff in a sult for possession having {alled to prove tho speolfic case 
made in plalot, cannot fall back upon theory of constructive possession, 


Suit for joint possession by Defendant No. 1. 
The material facts appear from the judgment. 


Messrs. Satindra Nath Mukherjee, Jnan Chandra Roy and Hara 
Krishna Pramanik for the Appellant. 


Mr. Gopendra Nath Das for the Peiponin 


2 


Gay, 
The judgment of the Court was as follows: 
This appeal arises out of a suit for joint ‘possession of catin 
lands after declaration of title, Tbe plaintiff? case as stated in 
the plaint, is as follows :— 


The disputei lands comprising a. Bastu and a small tank 
formerly belonged to the two brothers Kailash Nath Adhikari and 
Bhairab Nath Adhikari in equal shares. Kailash used to possosa 
exclusively the northern half portion of the Bastu land, the 
southern half portion of the western bank of the tank and five 
palm trees on the western bank and another one on the south- 
western corner. Bhairab used to possess the southern half of 
Basta land, the northern half of the western bank of the tank 
and six palm trses to the south of the tank. The: tank wasin 
joint possession of both the brothers. Kailash made a gift of bis 
moiety in favour `of the defendant No. 2 and his brother Ananda 
Gopal Das by, a deed of gift, dated the gth Sraban 1289, B.S 
Ananda left home about 2; years ago relinquishing his interest in 
favour of the- defendant No. 2. The defendant No. 2 left she 
village Singedda in which the disputed lands are situated for 
Mandunia after the death of his mother entrusting the care of 
his properties to the sons of Bhairab and was in Ijmali possession 
by ‘enjoying the usufruct of his share of the property. On the 


August 24 


3rd Ashar 1331 B.S. the defendant no. 3 sold away bis eight - . 


„annas interest’ in the disputed -lands to the plaintiffs Nos.:1 and 3 
and the husband of plaintiff No. 3 by'a registered Kobala, The 
defendant No. ~ r claimed to have purchaged the entire 16 annas 
interest of the suit lands and dispossessed the plaintifs. There 


(1) (1928) 33 C. W. N. 46. (a) (1894. I. L, R. 19 Bom, 722. 
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wasa proceeding under section 145-of the Code of Criminal Pro- 
cedure in which the defeniant No. 1 succeeded. On these allega- 
tions the plaintiffs brought the present suit for declaration of their 
title to and for: recovery of joint possession of the'8 annas share 


> of the disputed lands with the defendant No. 1. 


.. The defence of the defendant No. r is that the disputed lands 
originally belonged to Kailash and Bhairab in equal shares, that 
Kailash died without. any issue ‘and after his death ‘Bhairab be- 


‘came entitled to this eight annas share by rigbt of inheritance from 


Kailash and after his death his sons possessed the entire 16 annas 
share of the suit lands and that the defendant No. 1 subsequently 
purchased this entire 16 annas interest of the said lands froni the 
sons of Bhairab by registered Kobalas, the last of which was 
executed on the 23rd Kartic, 1322, B.S, The defence further 
was that the title of the plaintiffs’. vendor and of the plaintiffs, if 
any, was extinguished by adverse possession of Bhairab and his 
Succeseor-in-interest for more than ra years, The trial Court on 
a consideration of the evidence in the case came to the tolloming 
findings :— ' 

` (1) that the defendant No. 1 was in exclusive possession “of 
te suit lands for about 18 years, ` . 

(2); that the defendant No. r planted various trees on the 
eastern bank of the tank and converted it into a garden, 

` (3) that the defeniant No. r re-excavated the tank, 

` (4) ‘that niether the phintifs nor their vendor had ever any 
possession in any part of the suit lands within 12 years from. ane 
date of the institution of the suit, 

(5) thatthe title of the plaintiffs’ vendor, if any, was extin- 
guished by adveras daa of Bhairab’s sons eng of defendant 
No, ry. 1 

(6) that neither the plaintiffs nor their enor were ever 
recognised as co-sharers by the defendant No." x’ or Bhairab’s 
eons, 

(7) that Bhairab’s sons ‘or the defendant No. : rt did not know 
‘even that the plaintiffs’ vendor was a cces 

On these’ findings the learned Munsiff diaid the plaintiff» 


“suit holding that the title of plaintiffs’ vendor and of the plaintifs. 


was extingnished by adversé postexsion, On appeal by the ‘plain. 
ufs the learne} Subordinats Jucge has not reversed the above 
findings of fect anived at by the trial Court. “He has however 
dismissed tte ylaintiffs’ claim so faras the Bastu portion of the 
plaint land is comerned. As regards the remaining portion of 
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the disputed land, the lower appellate Court has decreed the 
plaintiffs’ claim. Hence the present appeal by the defendant 
No. r. 

The only point urged’ in support of the brai is that on the 
findings of fact arrived at by the trial Court which have not been 
reversed by the lower appellate Court, the lower appellate Court 
should have dismissed the plaintiff’ claim in toto. As has been 


already stated: the learned Subordinate Judge; who heard the ` 


appeal, has dismissed the plaintiff,’ claim, so far as the Bastu portion 
of the disputed land is concerned, on the ground that the plaintiffs’ 
title to that portion of the disputed land- was extinguished by 
adverse possession, As regards the remaining portion of the 
disputed land, the learned - Judge was of opinion that the-plaintiffs’ 
vendor being a co-sbarer was in constructive possession through 
the other co-sharers, namely, -the defendant No. 1 and his vendors. 
Now as regards: the plaintiffs’ claim with regard to the western 
- and southern ‘banks and all the trees on those’ banks, -itis very 
difficult ta -understand how the learned- Judge could distinguish 
this part of the plaintiffs’ claim from the claim as regards the 
Bastu portion of the disputed land,- The plaintiffs’ specific case 
in the plaint was that so faras these banks and the palm trees are 
concerned, the plaintiffs’ vendor was in exclusive possession and 
‘not in joint possession with the defendant No. r or his’ vendors. 


The learned’ Judge no doubt bas observed that this exclusive- 


possession as stated in paragraph 2 of the plaint with regard to 
these banks and all the palm trees on those banks has not been 
proved. But the plaintiffs having failed to prove the specific case 
they made in plaint, they cannot fall back upon theory of cons 
tructive possession. So far as the tank is concerned, the plain- 
tiff’ case ‘was that their vendor was in joint possession with the 
defendant No.1 and bis vendors. Butin my opinion ‘the facts 
which have been found inthe present case go to show that there 
had been ouster of the plaintiff and his vendor more than 12 
‘years ago and that the plaintiffs’ title was -extinguished -by adverse 
possession for -more than r2 years long Pete institution of the 
uit. ae o 2 L. 

It appears that after the death of Kailash, Bhairab enteréd 
into possession of the eight- nnes share of Kailash in his own 
right as an heir of Kailash. Bhatrab never recognised the plaintifiy’ 
vendor or the plaintiffs as his co-sharers. In fact hó assetted his own 
right to the remaining eight annas share of the property by inherit- 

ancsto the exclusion of the persons claiming under gift from Kailash. 
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Bhairab’s sons after the death of Bhairab never recognised the title 
of the plaintiffs’ vendor, as their co-sharer. In fact, as the learned 
Judge has pointed ont, for the last 30 years the plaintif» vendor wag 
never in possession of any portion of the suit land or of any share 
thereof The leirned Subordinate Judge appears to have relied 
on a decision of this Court in the cass of Biswanath Chakravarti 
v, Rabija Khatwn (1), for the view which he has taken in this 
matter. In that case Mukerji, J. obseved as follows :— 

=As a general proposition the entry of one co-tenant, “in the 
absence of clear proof to the contrary, enures for the benefit of 
all. The law makes a presumption that the relation between co- 
tenants is amicable rather than hostile and regards acta of one 
co-tenant as being in subordination of the title of all the co- 
tenants, for by so -regarding they may be made to -promote. the 
interest ofall. This ruls prevails not merely on behalf of those 
who are co-tenants when the entry was made, but extends to all 
who afterwards acquire ` wadfpided interests in the property.” The 
learned Judge referring to the case of Bhavrao v. RakAmin (2) 
also obsevred as follows :— i 

“The case of Bhavrao v. Rakkmin has (2) also little bearing 
upon this question as it was a case where certain members of a joint 
Hindu: family alienated by male and mortgage specified plot of 
land, out-of their share, giving boundaries of the plots and co- 
Venanting for title and what was really decided was that the pur- 
chaser entered as owner and not as a cosharer and being in 
such possession for over 12 years was able to defeat under article 
144 the title of the co-parce ners of the vendors or mortgagora.” 

From these observations -it is clear that where a co-sharer 
enters into possession of the share of the other co-sharer not in 
his right as a co-tenant but in denial of such right of the co 
tenant, it cannot be said that his possession would enure for the 
benefit of other co-sharers whom he has excluded from the enjoy- 
ment of the property. Itis true that the principle of possession 
between the co-owners is that ‘every co-owner is a tenant-in- 
common and that the ‘possession of a tenant-incommon -is not 
adverse to that of his co-tenants, but a person cannot bea tenant- 
in-common with a person whom he never recognised as a co- 
tenant. So far as Bhairab is concerned it is clear that when he 
entered into possession of Kailash’s share he repudiated the title 
of the doness from Kailash as he entered into possession of that 
share by right of inheritance by setting up his own right-of inheri- 

(2) (1998) 33 C. W. N. 46. (a) (1894) LLL. R. 19 Bom. 742. 
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tance from Kailash. It does not -appear also whether Kailash 
was even aware of this deed of gift in favour of these donees. It 
was not disputed before: ms that in the absence of such a gift 
Bhairab would be the heir of Kailash. It does not appear also 
that these donees ever possessed any portion of the disputed land 
at any time on the basis of the deed of gift orthat they asserted 
their right on the basis of the gift. In these circumstances it 
cannot bs said that Bhairab or his heirs were in possession of 
Kailash’s share as co-sharers, because they. never recognised the 
plaintiff's vendor as a co-sharer. The sons of Bhairab had no 
knowledge even of the existence of these donees ; See the case of 
Mahendra Nath Biswas v. Charu Chaxdra Bose (1). In this case 
another peculiar fact is that the defendant No. 1 purchased the 
16 annas share of the property from the heirs of Bhairab more 
than 12 years ago, He is in possession of the entire property on 
the basis of his purchase for more than the statutory period. He 
is not the transferee of an undivided share. Bhairab’s sons 
transferrei the 16 annas share in the property setling up their 
exclusive possession to the property more than twelve years ago. 
The defendant No, 1 cannot therefore be said to have entered 
into ths possession of the 16 annas share of the property as a 
co-sharer but in his own right as 16 annas owner of the property 
by purchass from the heirs of Bhairab who had already set up an 
exclusive title to this property. i l 

Again “sole possession by one tenant-incommon continuously, 
for a long period without any claim or demand by any person 
claiming under the other tenant-incommon is evidence.from which 
an actual ouster of the other tenant-incomimon may be presunied” 
see the case of Chandbhai Makamadbhai Vohra v. Hasanbhai 
Rakimtoola Vohra'(2). Under these circumstances I am of opinion 
that the learned Munsif was Justified from the facts found by him 
and which have not been reversed by the lower appellate Court; 
in coming to the conclusion that the -title of the plaintif or of 
his vendor was extinguished by adverse possession. 

The result therefore is that this appeal is allowel the judg- 
ment and decree of the lower appellate Court are set aside and 
those of the trial Court restored with costs throughout. . ; 


Appeal allowed, 


(1) (1927) 107 I. C. 741; A L R. (1998) Cak. 396. . E ea, 
__ (a) (19a1) I. L, R. 46 Bom. 213 4 y i < 
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- Before Mr, Justice D. N. Mitter and Mr; Justice Nasim AR. 
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Sa, BACHAN BIBI AND oTumes.* 


Putni scle—Defaulting putnidar dying before sale but after publication of 
requisite notices—Heiis not bronght on record—Sals, if rendered void— 
Proceedings under the Putni Regulation, (Reg. VIL of 1819), tf taken 
against the defaulter personally—Colisctor, tf to bring on record the heirs 
of the deceased putnidar—Provision in the Putni Regulation, tf makes it 
incumbent on the semindar to do it, 

The proceedings taken under the Po‘al eosin are not taken against the 

defaulter personally but against the defaulting tenure. F 
So, where necessary notices as required by the Putni Regulation had been 

duly published, a sale held under such Regulation would not be rendered fnvalid 

merely because at the time when the mile was actually held the defaulting 
putnidar was dcad. 

` Rojnarsin Mitra y. Ananta Lal Mondul (1) referred to. 


“No procedare is provided in the Putni Regulation to enable the Collector tg 
being on the reoord the heirs of the defaulting putnldar, if he dies before the 
salo but after the publication of the requisite notices antecedent to the salo. 
© There'is no provision in the Putni Regulation which makes It Incumbent on 
the zemindar to seek out the hairs of the defaulting putnidar and to apply to 
the Collector to hold the sale after bringlog the heirs'‘of the deceased defaulting 
Putnidar on the record. A 


Appeal by the Plaintif. 


f Suit for declaration of title and recovery of possession on the 
ground that a sale held under the Putni Regulation was void. 


The material facts appear from the judgment of 


a) 


anüs ai. ` Patterson, J.:—In this appeal ‘the main question for decision 
-—- is whether a Patni sale is void solely by reason of the fact that the 
defaulter had died before the sale and that his heirs had not been 

substituted, though all the preliminary steps required by law had 

been duly taken prior to the death of the defaulter. A preliminary 

objection has also been taken to the maintainability of the appeal 

on the ground that the appeal has been dismissed against all the 

respondents other than the respondent No. 1, who was the plaintiff 


© Letters Patent Appeal No. 2 of 1934, against the judgment of Mr. Justice 
D. C. Patterson, dated 26th January, 1934, in Appeal from Appellate Decree 
No. 883 of 1931. 

(1) (1892) I. L, R. 19 Cale, 703. 


_ allowed to stand, 
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in the suit, the respondents in question being all the defendants in 
the suit other than the defendant No. 7, the present appellant. > 

The preliminary objection may be very briefly disposed of; for 
it is clear from the course of events in the trial Court. that there 
is no possibility of inconsistent decrees ‘resulting, even in the evant 
of the present appeal being allowed. y 

Coming then to the main question, both -the Courts havd 
answered this question in thé affirmative, mainly on the ground 
that it is a general principle of- law that a person who is not a party 
to a proceeding is not bound by the resulta of that’ proceeding. In 
my opinion the Courts below erred in ‘applying that. principle to 
proceedings of the nature now under consideration. One óf the 
main principles underlying the Patni Regulation —Regulation VIII 
òf 1819,—is, in the words of section rz of that Regulation, that’the 
simindar has the indefeasible right to hold the tenure of his crea- 
tion answerable in the state in which he created it, for’ the rent, 
which is in fact bis reserved property in the tenure, and that, as 
stated in section 12 of that Regulation, it is the tenure itself that is 
made responsible for the sx1mindar’s reserved rent. Proceedings 
under section 8 (which prescribes-the steps that the zamindar must 
take before putting a Patni Taluk to sale), -are primarily directed 
against the Taluk itself, and it is clearly stated in penultimate para- 
graph of the second clause of that section that if, as in the present 
case, these preliminary steps have been duly taken, that is a suff: 


cient warrant for the sale to proceed upon the day appointed: © 


Moreover the Regulation nowhere lays down that it is incumbent 
on the zimindar to ascertain .who are the actual holders of any 
particular Patni Taluk, or to enter the names of the actual holders 
in his books, Al that it does inthis respect isto require the 
zamindar, on the fulfilment of certain conditions, to register and 
otherwise give: effect to alienations of Patni Taluks on an application 
being made to him to that end. These provisions regarding 
transfers have been incorporated in section 5 of the Regulation and 
the provisions of this section have been supplemented by section 15 
of the Bengal Tenancy Act which, as is now settled law, is, notwith- 
standing the provisions of section 195, clause (e) of that Act, applt 
cable to Patni Taluqs. . In the above view of the legal position ‘it 
mus, in my opinion, be held that all conditions—precedent to the 
salo having been fulfilled prior to the death of the defaulter, and 
‘the zamindar being under no obligation to trace out and substitute 
the heira of the defaulter, the sale wasa good one, and must be 


#39 


440 


Civ. 


—* 


1934. 
—— 


Abdul Jalil: 


v. 
Smi Bachan Bibl. 


Patterson, F.. 


THE CALCUITA LAW JOURNAL. [Von LX. 


‘The appeal is accordingly allowed and the judgments and decrees 
of both the Courts below are set aside and the suit is dismissed 
with costs in all Courts. 

Leave'to appeal under section 15 of the Letters Patent has been 
asked for and is granted. 

Against this decision the Plaintift appealed under section 15 of 
the Letters Patent. - 

Mr. Narendra Kumar Das for the Appellant. 

Mr. Chandra Sekhar Sen for the Respondents, a 

The judgment of the Court was as follows: 

. Mitter, J.:—This is an appeal under section rs of the Letters 
Patent against the decision of my learned brother, Mr. Justice 
Patterson, who reversed the decision of the Courts below and has 
dismissed the suit of the plaintif£ The plaintiff instituted the suit 
in which this appeal arises fora declaration of his alleged Taluki 
titleto an undivided 34rds share of the lands described in the 
schedule to the plaint and for recovery of possession of the same 
Jointly with defendant No. 8. There was a further prayer in the 
plaint that the sale of the land held under the Patni Regulation on’ 
the 18th November, 1918 was void and did not affect the interest of 
the plaintiff in any way. Amongst ‘the several defendants’ to the 
suit defendant No. 7 alone contested the suit. It is to be noticed 
that although the sale under the Regulation took place on the 18th 
of November; 1918, the present suit was -pot instituted till nearly 
ro years after, on the 7th February-1928. The facts on which this 
suit is based, lie within a narrow compass. It appears that by 
reason of the arrears in payment of rent, the Patni Taluk in question 
was sold at a mid-year sale on the 18th of November 1918. Notices 
according to the terms of the Regulation were duly served orn the 
agth of October, 1918.. The Patnidar died on the roth November 
1918, and the sale which is now impugned took place on the 18th 
of November, 1918. The ground of the suit is that as the heirs of 
the deceased fatnidar were not brought on the record and as the 
Collector held the sale in pursuance of the Regulation, the proceed: 
ings before the Collector which culminated in the sale, are yéid ahd 
without jurisdiction. It is contended that on general principles, any 
proceeding taken against a dead person is ‘of no effect against those 
that’ succeed to his estate. This ground did prevail with the Courts 
below whith decreed the suit. “Om appeal to this Court, Mr. Justice 
Patterson came to the conclusidn that the Regulation: nowhere 
provides that it isincumbent on the zemindar to ascertain who are 
the actual holders of any particular Patni Taluk orto enter the 


t 
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names of tho actual holders in hié béoke, snd that-all that it does 
in this respect is’ to requite the zemindar; on the fulfilment of 
certain conditions, fo registér and’ otherwisé give effect to aliena- 
tions of Patni Taluks on‘an application being ‘made to him ‘to that 
end. After considering the relevant provisions of the Regulation, 
the learned Judge -has-come to the conclusion that as all conditions 
precedent to the Bale are fulfilled prior to the death of the defaulter 
and the zemindar ‘is under’ nö Obligation to trace out and substitute 
the heirs of the defaulter, the sale was a good one and must be 
allowed to stand. Fé hás accordingly dismissed the plaintiff's suit. 
The présent appeal as has been already- stated, is against this 
decision. 


We are of opinion that ‘the conclusion arrived at by Mr. Justice 
Patterson is right. The provisions of the Patni Regulation which 
relata to the service of notices with regard to sales held under the 
“Regulation are contained in section 8 of the Regulation. Section 8 

“gays that on the rst day of Kartic in the middle of the year, the 
zemindar shall be at liberty to present a petition to.a Civil Court of 
the district and a similar one to the Collector, containing a speci- 
‘fication of any balances that may be due to him on account of the 
expired year from all or any Talukdars or other holders of an 
interest of the nature described i in the first clause of section 8. The 
said petition containing this specification shall then be stuck up 
in some conspicuous part of the cutchery with a notice that if the 
amount claimed be not paid before the rst of Agrabayan, the 
tenures of the defaulters will on that day be sold by public sale in 
liquidation. Inthe case of a mid-year sale it is further stated that 
either the entire amount d ue shall be paid or go much of it as shall 
reduce the arrear including any intermediate demand for the month 
of Kartic, to less than one-fourth of the total demand of the zemin- 

“dar, according to the Kistibandi, calculated from the’ commence- 

“ment of the year to the last day of Kartic. Then it is stated that 


“a notice shall be sent by the zemindar to be similarly published | 


at the Cutchery or at the principal town or village upon the land of 
‘the defaulter. The zemindar shall be exclusively answerable for 
the observance of the forms above prescribed and the notice 
required to be sent inte the mofussil shall be ‘served by a single 
pon who ghall bring back the receipt of the defaulter or of his 
manager, for the same or in the event of inability to procure thig, 
the signatures of three substantial persons residing in the neighbour- 
hood, in attestation of the notice having been brought and published 
on the spot. Now it appears clear from these provisions “with regard 
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to the publication of notices that the proceedings taken under the 
Patni Regulation for realizıtion of arrears of Patni rent are not 
taken against the defaulter personally at all but are_taken against 
the tenures. In these circumstances thers would be no doubts in 
this case that the necessary notice as required by the Regulation 
having been duly published, it seems difficult to hold that the gals 
is invalid merely because at the time when the sale was held the 
defaulter was dead. There is no procedure in the Patni Regulation 
which enables the Collector to bring on the record the heirs of the 
defaulting patnidar, if he has died in the meantime, nor is there any 
provision in the statute which makes it incumbent on the zemindar 
to seek out such heirs and to apply to the Collector that the eale 
should be held after bringing the heirs of the deceased patnidar 
on the record. In the absence of any such provision and having 
regard to the scheme and policy underlying the very stringent pro- 
visions of the Patni Sale law which is really enacted for the pur- 
pose of making it possible for the zemindars to pay the Govern- 
ment revenue in time, we do not think that it can be held that the 
sale held under the circumstances as in the present cdse was a void 
or invalid sale. We are therefore of opinion that Mr. Justice 
Patterson came to the right conclusion. 

Our attention has been drawn by the learned advocate for the 
respondent to the case of Rajnarain Mitra v. Ananta Lal Mondul 
(1) where one of the learned Judges Mr. Justice Tottenham held 
that even if the patnidar had died before all the proceedings under 
the Regulation were taken, the bale would not by reason of that 
circumstance, be invalid. The learned Judge observed at pages 717 
of the Report thus: “The sth and 6th issues relate to the fact that 
two ofthe recorded putnidars were dead before these proceadings 
under the Regulation were taken. We think that the fact is imma- 
‘terial, and that the Court below was wrong in holding that the pro- 
ceedings were illegal by reason of their having been directed against 
dead persons; for proceedings under the Putni Regulation taken for 
the realization of arrears of putni rent are not taken against grsons 
at all, but against the ¢snavs. And the zemindar is quite right in 
setting Out in his petition and notices the names of the putni and 
the names of the putnidars as recorded in his books. The findings 
therefore of the lower Court upon these issues cannot avail the 
plaintifs.” This was the opinion of Mr. Justice Tottenham who 
was one of the Judges who were dealing with the matter. Mr, 
“Justice C. M. Ghose did not express any such opinion, It is not 

tr) (1892) I. L. R. 19 Cak. 803. 
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necessary for the purposes of this appeal to express any opinion as 
to how far this decision is correct, in view of the provisions con 
tained in section 8 of the Regulation. Section 8 in the second 
paragraph states “The zemindar shall be exclusively answerable 
for the observance of the forms above prescribed, and the notice 
required to be sent into the mofussil shall be servad by a single 
peon, who shall bring back the receipt of the defaulter or of his 
manager, for the same.” This evidently implies, or at any rate 
refers to, the case of a defaulter who is alive and not the case of 
a defaulter who is dead. Be that as it may, without expressing our 
final opinion, but as at present inclined, we say that we have some 
doubts as to the soundness of ths decision of Mr. Justice Tottenham 
in the case referred to above. ` 


The result is that this appeal fails and it ig dismissed with costs. 
Nasim Ali, J.:—I agree. 
P. R Appeal dismissed. 


(1) (1892) I.L R 19 Cale. 703. i 


— a 


Bef re the Hon'ble Mr. Manmatha Nath Mukerji, Ading Chief ` 
Justice and Mr. Justice S. K. Ghose. 


Sa. NURANNESSA KHATOON AND OTHERS 


v. 
SHAIKH OSMAN GANI AND oTAgRS.* 


“Registration~Indian Registration Act (XVII of 1903), Secs. 17 Sub-Sec. (1) 
CI. (b), 21—Sale deed—Kobala registered in a district where the property is 
non-existent. 


There was a clause In the sale deed which ran in these words: " Be it known 
that if in future owing to any dispute about the above-mentioned family arrange- 
ment and amicable partition It be found or become divulged that we the execut- 
ants have not the entire 16annas rigbi in the properties sold thea of the 1mmor- 
able properties left by our father in the district of Dacca and Goalpara and fn 


* Appeal from Appellate Decree No. 659 of 1932, against the decree of 
R.B. Mukerjeo Esq, Additional District Judge of Dacca, dated the 18th July, 
1931, reversing that of Babu Narendra Kumar Mukecjoo. Subordinate Judge, and 
‘Court, Dacca, dated the 31st May, 1939. 
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the Garg Hills including the properties given in the schedula below, the total 
6 annas 4 gandas 9 kaks 2 tils inherited by us the executants from our father, 
will be counted as sold to you the reciplents of the deod. On the strength of 
this Kobala being owner and possessed of our 6 annas 4 gandas9 kaks 2 tifs 
šlare'in the immovable properties lett by our father Including the properties given 
in the schedule below, you either jointly or on partition, will enjoy and posses 
the same in whatever way you like, down to your sons, grandsons and other heirs 
and legal: representatives’? : 

Held, that the document would be registrable under section 17 sub-section (1) 
clause (b) of the Registration Act, in the district of Dacca even though asp 
Kobala transferring the three items of property mentioned in the document it 
would not be so registrable in the district of Dacca in view of the fact that the 
only property which purported to have been covered by it as lying within the 
district of Dacca “had no existence whatever, and inasmuch as the introduction of 
a fictitious item of property in the salo deed for the purpose of getting it regis- 
tered at a particular place would make the registration of the document Invalid, 

Section 21 of the Registration Act merely lays down cerlain particulars which 
have got to be complied with before a document can be accepted for registration, 
Té the properties are sufficiently identifiable there is no reason why the document, 
if registered, would not be operative in respect of such properties as would be 
found to answer the description contained In the document. 

Appeal by the Plaintiffs. ` 

Suit for partition. 

The material facts appear from the judgment. 


Dr. Radha Benode Pal and Mr. Syed Farhat Ali for the 
Appellants. 


Mr. Rasendra Chandra Roy fort the Respondents. 
CAV 
The following judgment was delivered-: 


In ‘this appeal the question which arises for our consideration is 
whether a sale deed was invalid by reason Of its being registered at 
a place at which Ít could not be registered under the law. The 
facts necessary to be stated.are the following :—The suit was insti- 
tuted by the plaintiffs for partition of certain properties, - six in 
number, descrited in the schedule attached to the plaint. The 
plaintifis:claimed certain: specified properties corresponding toa 
-share which they alleged had belonged to defendants Nos. 8 and 9. 
-Their case was that there wasa family arrangement under which 
the said defendants had got those properties in lieu of their 
undivided share in all the six propertits mentioned in the plaint and 


-that in 1926. there was a-deed of sale executed. by the said defen- 


dants in their favour under which they became entitled to the said 
Bpecified properties. Their case further was that there was a stipu-- 
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lation in the said document that in case there was any difficulty in 
obtaining possession of the said-;lots on account-of the fact that 
the family arargement was not establishe] then they would be 
entitled to the shares of their vendors in the whole lot of properties 
mentioned in the plaint. The trial Ccurt made a preliminary decree 
for partition in the plaintiffs’ favour in respect of all the properties 
and that decree has been reversed by the lower appellate Court on 
the ground that the sale deed was invalid by reason of the fact that 
it had been registered at a place at which it could not under the 
law be registered. The lower appellate Court in dismissing the suit 
has observed thus “I would, therefore, if the bar of invalid regis- 
tration did not arise, confirm the lower Court’s decree in respect of 
properties other than property No. 5 only, that property being left 
to be shared by the legal heirs of Ahmad Ali Shah. But owing to 
the bar of invalid registration, the appeal succeeds and the suit must 
fail.” . 5 

The question which requires Binnideradion’ -in this case is whether 
a particular item of property described in the sale deed, namely, 
item No, 3, can be teld to have passed under it. This item con 
cerned a plot of land on which stood a tin-shed, according to the 
description as given in the document. The other two items of 
property mentioned in the sale deed are properties situate’ in the 
province of Assam. So far as the item No. 3 is concerned it isa 
property which is situated in the District of Dacca. The document 


was presented for registration at a Sub-Registry Officein the District- 


of Dacca. The learned Judge has found that the tin-sbed mentioned 
in item No. 3 had no existence and he has referred to certain eyi- 
dence i in his judgment in support of this finding. This finding has 
not been challenged before us on behalf of the appellants. The 
learned Judge bas also held that upon-a proper reading of the des 
cription cf item No 3 ascontained.inthe document it should be 
held that there was no intention that any title to the land itself 
should pass under it; and being of opinion that the only property 
which was intended to be conveyed by item No. 3 was the tin-shed 
‘Which had no existepce he held that the document was not regis- 
trable at any registration office in the District of Dacca. 

The appellants’ first endeavour before us was to make out thet 
the interpretation which the learned Judge has put upon the des 
cription given in the- document as regards’ item No. 3 was not 
correct and that on a proper reading of the said description it should 
‘be held that the intention of the parties waa that the land on which 
the tinshed stood should also pass under it, We have considered 
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the arguments that have been put forward in support of this com 
tention, but we are unable to siy that the view which .the learned 
Judge has taken is wrong. ‘The learned Judge has referred to the 
fact that if the description given of item No. 3 be read in the 
light of what has been said in connection with the other two items 
of properly there can be no doubt that item No. 3 which - was to 
pass under the deed was not land but only the tin-shed standing on 
it The lemn:d Judge has algo relied on certain other evidence 
for the purpose of showing tbat the land as described in item No. 3 
would include not merely the share of the vendors but also the 
share of their co-sharers and that it could never have been the 
intention of the parties, that the share of persons other than that of 
the vendors would pass.’ We are clearly of opinion that the learned 
Judge was right in the view wbich he haa taken as regards the 
interpretation to be put on the description contained in the docu- 
ment as regards item No, 3. 


The appellants have next drawn our attention tothe fact that 
there is a clause in the sale deed which runs in these words “ Be it 


- known that if in future owing to any dispute about the above-men- 


tioned family arrangement and amicable partition it be found or 
become divulged that we the executants have not the entire 16 
annas right in the properties sold then of the immovable properties 
left by our father in the District of Dacca and Goalpara and in the 
Garo hills including the properties given in the schedule below, the 


* total 6 annas 4 gandas ọ kaks a tils inherited by us the executants 


from our father, will be counted as sold to you the recipients of the 
‘deed. On the strength of this Kobala being owner and possessed 
‘of our 6 annas 4 gandas g kaks a tils share in the immovable pro- 
perties left by our father including the properties given in the 
schedule below, you either jointly or on partition, will enjoy and 
possess the same in whatever way you like down to your sons, 
grandaons and other heirs and legal representatives.” Now this 
clause inthe document, it bas been pointed out, satisfies the- 
requirements of s:ction 17 sub-section 1 clause (b) of the Regis 
tration Actin as much asthe document by reason of this clause 
would be a non-testamentary instrument which purported to create 
or declare, though in future, a right vested or contingent in favour 
of the appellants. It has been argued that that being the position 
the document would be registrable in the District of Dacca even 
though as a Kobala transferring the three items of property men- 
tioned in the document it would not be so registrable. We are of 
opinion that this contention js well-founded,- It is quite true that 
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treated as a Kobala the document could not bə registered: in any 
registration office in the District of Dacca in view of the fact that 
the only property which purported to have been covered by it as 
lying within the District of Dacca was the tin-shed which had no 
existence whatever and inasmuch as the introduction of a fictitious 
item of property inthe sale deed for the purpose of getting it 
registered at a particular place would make the registration of the 
document invalid. But there is yet the other contention’ of the 
appellants to which we have Just referred and according to which 
the document regarded as a non-testamentary instrument falling 
within clause (b), sub-section r section 17 would be registrable at a 
registration office in the District of Dacca. There is no question, 
as far as we can make out, that the value of the right such as it was 
was over Rs, roo. Wo are of opinion therefore that the learned 
Judge was not right in holding that the document was invalid. 

In as much as the other findings of the learned Judge have not 
been challenged before us and there is no dispute- whatsoever as 
regards the facta, we think we would be right in giving effect to the 
observations which the learned Judge made and to which we have 
already referred at the commencement of this judgment. 

Our attention has been drawn on behalf of the respondents to 
section a1 of the Registration Act which enjoins that “no nontesta- 
mentary document relating to immovable property shall be accepted 
for registration unless it contains a description of such property 
sufficient to identify the same.” That section merely lays down 
certain particulars which have got to be complied with before a 
document can be accepted for registration. If the properties are 
sufficiently identifiable there is no reason why the document, if 
registered, would not be operative in respect of such properties as 
would be found to answer the description contained in the 
document. ; 

Our order therefore is that the appeal should be allowed, the 
decrees of the Courts below should be set aside and a preliminary 
decree for partition be entered in favour of the appellants in respect 
of properties other than property No. 5 only and that the other 
directions contained in the preliminary decree which the Court of 
first instance had made should forma part of the decree of this 
Court. i 

The appellants will be entitled to their costs in all the Courts, 
hearing fee in this Court being assessed at two gold mohurs, 

AT. M 3 Appeal allowed. 
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` Before the Howble Mr. Manmatha Nath Mukerji, Acting Chig 
Justice and Mr, Justice S. N. Gunns 


BROJENDRA NANDAN SAHA AND ANOTHER 
v. i 
NIKUNJA BEHARY DAS AND OTHERS.* 


Provincial Insolsency Act (V of 1920), Section 10—'Debtor’, if can be interpreted 
in the plural—General Clauses Act (X of -1897), Section 13—YFoint petition 
for adjudication by thres brothers, if maintainable, 

A joliot petition by three brothe:s to be adjudged insolvents, is ; maintainable, 
if such petition Is not bad for multlfariousness, that is to ny- for misjolnder of 

“causes of action or of parties, 


Sarada Prasad Uli v Ram Sukh Chandra (1), Kali Charan Saha v. Hari 
Hohan Basak (2); Bolishetti Mamayya v. Kallakoitqya K. Ramayya Rice Mills 
Co. (3); Puaniak v. Kesarmal Firm (4); Kaung Kyi Oh v Arnuchelam 
Chetty (5) referred to. 


The word ‘debtor’? as used In Sectlon 10 of the Provincial Insolvency Act, 
may be interpreted in the plural under Section 13 of the General Clauses Act. 

Appeal by Creditor from an order adjudivating three persons as 
insolvents. - : 

The material fasts will appear fram the judgment. 

Dr. Bijan Kumar. Muherjes and Messrs. Saurendra Kumar 
Ghose Choudhury, and Mani Lal Bhattacharjee for the Appellants. 

Messrs. Gopendsa Nath Das and Lala Hemanta Funar for the 
Respondents. *: 


` O CAT 
The judgment of the Court was as follows: ` 


This is an appeal’ preferred by certain creditors from an ordėér 
adjudicating three persons as insolvents. ' 


The three persons so adjudicated are brothers, who alleged that 
they had been carrying ona business in silk which proved a failure 
involving them in a heavy debt to the extent of Re 44000 
and odd in consequence of which they had been compelled to 
close the business. The debts were set out in a echedule annexed 


* Appeal from Original Order No. 64 mgainst the order of Kúnjo Behari 
Ghose, Esqr , District Judge of Birbhum, dated the Ai November, 1922. 

(1) (1905) aC. L.J. 318. 5 : 

(a) (1919) a4 C: W. N. 461. -> a 7 s uS 

(3)- (1991) 1. L. R. 44 Mad. 810. T 

{4) (1926) I. “LR. so Mad. 256. 

(5) ae L. R. a Ran, 309. 
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to their petition, and it was stated.that some of the creditors 
had obtained decrees and that in ,respect_of some such ‘decrees 
some of the properties of the three brothers had already been 
attached, while in respect of others execution would shartly be 
applied for. Schedules of joint properties, moveable as well as 
immoveable, and of joint claims against some debtors not already. 
barred, were also appended to the petition. 

The substantial point urged in the appeal is that a joint petition 
by .the. three brothers was not maintainable. Reliance in this 
connection has been placed upon the decisions in the cases of 
Sarada Prasad Ukil v, Ram Sukk Chandra (1) and „Kaki Charan 
Saha v. Hari Mohan Basak (2). The former of these decisions 
was passed when the provisions as to insolvency were contained 
in the then Code of Civil Procedure (Act XIV of 1882) and it 
was held that Section 344 of the Code did not contemplate a joint 
application by serveral judgment-debtors to be adjudged insolvent, 
and that if in execution of a joint decree against several. persons 
their joint property was attached and all or somé of them applied 
‘to be declared insolvents, each must make a separate application. 
under Section 344 of the Code and the case of each of them 
should be tried separately from that of the others. The decision 
proceeded upon the view that if a contrary view was adopted there 
would be serious inconvenience in holding the inveatigation and 
trial. In the latter decision, the reasons given aa aforesaid being 
adopted it was held, under the Provincial Insolvency Act (III of 
1907), that the said reasons would also apply to the case of an 
application made against ssveral joint debtors and that conse- 
quently a declaration of insolvency cannot be asked for in one 
petition against several joint debtors. Inthe said decision it was 


further observed that there is no provision in the Provincial Insol-. 


vency Act'for proceeding against two or more persons, who are 
partners, in the name of the firm. 

The decisions aforesaid are no. longer law in yiew of the fact that 
the Rules framed by this Court under Section 79 of the Provincial 
Insolvency Act V of 1920 presuppose a joint petition by a partner- 
ship or a firm (vide Rules 19 to 24). 

The word ‘debtor’ used in Section ro of the Act which lays 
down the conditions on which the debtor’s petition may be pre- 
sented may, under the General Clausga Act, X of 1897 Section 13, 
be interpreted in the plural; and }f the conditions mentioned im 


(1) (1905) aC. L. J. 318. ee 
(a) (1919) 24 C. W. N. 461. - - 
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ables Section.1o aforesaid are satisfied there ia no other provision in 
1934 the Act in consequence of which such a joint petition would not 

Brojendra Nandan be maintainable, Under Section 5 of the Act the powers and 
Saba procedure of the Court, in proceedings under the Act, are to be 

Nikunja Bebary tho samo as in the exercise of its original civil jurisdiction. ` And 

i the true test to apply, in our opinion, is to see whether a joint 

petition, treated as a plaint, would be bad for multifariousness, 
that is to say for misjoinder of causes of action or of parties ` 
The two dećisions on which the appellants rely have been 
dissented from in several cases. In Bolishetti Mamayya v, Kalla- 
hottaya Ramayya Rice Mills Co. (1) it has been pointed out that the 
ground of inconvenience on which they proceeded .is not so 
substantial as it would at first seem, and it. was held that the 
members of a joint Hindu family can be adjudicated insolvents 
- ona single petition by a creditor, if they are liable on a joint debt 
and have been guilty of a joint act or acts of insolvency, That 
was a decision under the Act of 1907. A lster decision of the 
same Court Punniak v. Kesarvsal Firm (2), which is a:decision under 
the present Act, is to the same effect and has perhaps gone further. 
The same view has been taken inthe Burmah High Court in 
Maung Kyi Oh v. Arnwchallam Chetty (3). All these no doubt are 
cases of a petition against several joint debtors, But we do not 
à see why the same view should not be taken in respect of a petition 
by several joint debtors. 
We accordingly hold that the appellants first contention should 
be overruled. 

- The other objection urged is that there are circumstances 
suggesting that the debts alleged are fictitious and all assets have 
not been disclosed, and from these it is argued that the finding of 
the Judge that the debtors are not able to pay their debts should 
be reversed. We find that the learned Judge has given very good 
reasons, supported by adequate materials, for holding that a prima 
fatis case, which is all that is necessary for the order he has made, 
has been-made out. If bad faith or concealment of facts is dis- 
closed at a later stage, the Act makes ample. provisions for dealing 
with the same, 

- The appeal is ii yoti costs a gold mohurs, 
PLR Appeal dismissed. 


—— 


G) (ga!) L LR. 44 Mad. 810, 
(2) (1996) I. L, R. so Mad. as6. 
(2) (1904) L L. R. a Ran. 309. 
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Decree jor Khas possession,” execution ef—Objection by legal representative— 
* Dëcres found to be incapable of execution—Fresk swit Sor setting aside suck 
` onder, Uf barred—-Code of Civil Procedure (Act V of 1908) section g s |: 
The execullon of a decree for Khas possesion on being opposed by the legal, 
representatives of a deceased jidgment-debtor was held to be incapable of exezu- - 
tiqa oa tha ground that the suit lands wore settled with them after the passing of 
the original decree. A sjt; having been brought" by the decree holder to have 
the order in the execatioa Proceeding sot aside : ` Ee 
, Held, „that sych a a mit was barred “ander section 47 of ti Code of Ci 
Proçedure, mae k 
Held, also, that section 47 of | “the Code of Civll Procedure ‘would Te app 
cable althoogh. tho defendant who was the legal represedtative of the judgment! 
debtor claimed ‘the property by virtue of new settlement with himself and not as 
an’ heir to the origtnit debtor? 2i fese aqi oa a 
Panchanon Bundopadhaya v. Rabia Bibi (1) and Naida Baski “Majhiv. 
Rajetdra Chéhdra Mala (2) referred toe > “ ate cal 


a Seit for setting ‘side an order in execution proceeding and for’ 
recovery of Khas possession. ait < A 
H “ 
- , The material facts appear from the judgment. ' 
i. Messrs. Amarendra Nath Bose, DKirendra Nath Guha Thakurta 
and Bhola Nath Roy for the Appellant. 
Mr Gopendra Krishna Banerji for thè Responded ise 
‘ ' ba A F. 

The judgment of the Court-was as follows: 

The facts material in this appeal are as follows :— 
Plaintiff, here the appellant, obtained ‘a-decree for khas posses- 
sion of certain lands in 1918. Miscellaneous litigations: followed, 
with the result ‘that a final application for execution of the decree 
at + Appeal f from Appellate Decree No. 199 of 108% against the decrée of Baba 


Sharat Chandra Mukherjee, Additional Subordingte Judge, of Birbbum, dated the 
8th September, 1939, reversihg that of Babu Bhupendra Nath Makherfoo, Mutsiff, 


fit Court;:Rampurhat, dated the “1gth December, i E aa A 
“4 (1) (1890) IL. R. 17 Cale. it. si a onna e, a a 
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against the defendant No, 1.as the eon and legal representative of 
the deceased judgment-debtor was made in 1987. 

Defendant opposed’ this- application’ on the ground that by a 
compromise entered jnto- after the passing of the>-orlginal decree, 
the suit lands had been settled?’ with: bim'and others of his family. 
The matter was heard ard the Court decided that the decree was 
incapable of execution, There was no appeal against that 
order. 

. In1gag,, plaintiff brought the present suit to have the order set 
aside -and to- recover khas:passession. on. the-basis of .her..decree. 
She alléged that the order. was:founded-on falee evidence Rnd- asked 
thatit should be set-aside. 

The Court of first instance held that-the order. deciding. thet tba- 
decree was incapable of” execution: was made not under: section 47. - 
Civil Procedure Code, but under Order XXI Rule s8`and was 
therefore no bar to the subsequent suit. The learned Subordinate - 
Judge held that it was made either under section’ 47 or. unter 
Order XXI Rule 2, and hè accordingly found that no suit lies to 
est it aside. In the result be dismissed the present suit. t 

Eor the appellant, it is now contended that the order was not 
made either under section 47 or under Order XXi, Ruls 9, and 
th: refore the suit is not barred. ~ 

Respondents’ contention is that the. order was. made under 
sectiun.47 and is a complete bar to subsequent suit. 

I am definitely of opinion that tho view taken by the learned 
Subordinate Judge was correct. 

The broad rule is that all objections raised in execution’ proceed. 
ings by parties to the suit or thes representatives.come under 
section 47 and that section bars a separate suit. 

Claims by third parties can be agitated by two ways, cither under 
Order.XXI Rule 58 or by means of a separate suit. In the present 
case, original objection was made by the defendant when he was 
brought on the record as heir and legal representative of the 
deceased ~judgment-debtor. lt was therefore an objection by. a 
party to the suit. 

Tt was argued that the section could not apply because, although 
he was the legal representative of the judgmentedebtor, the defen 
dant- claimed the property in virtue of a new settlement with: himself 
and not in his capacity of heir to the debtor, 

The point however is without :substance, Tt.. was -heldin the 
Full-Bench Case, Panshanon Bundopadhaya ~. Rabia Bit (1). that 

(1) (1890) 1. L. R. 17 Cale. 711. i 
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an objection taken by a person who has become the representative 
of the jadgment-debtor in the execution of.a decree tothe effect 
that the property attached in execution thereof was, his own pro- 
perty, and not held by him as such representative, isa matter cog- 
nizable only under section 244 of the Code, 

This’ view was followed and affirmed in Naida Bashi Majhi v, 
Rajendra Chandra Mala (a), in which case the correct principle 
was held to be that when the representative of the debtor, impleaded 
in the case, claims the property on his own behalf though under a 
different right, section 47 applies. 

It follows from this that in the present cass, no separate suit lies 
to set aside the order passed in 1928 (1927 2) to the effect that the 
decree was incapable of execution. 

In the result, the decision of the lower appellate Court is affirmed 
and this appeal dismissed with costs. 

Leave to appeal is refused. 


PR Appeal dismissed. 
(9) (1928) 48 C. L. J. s51, : 


Before ths Howble Mr. Manmatha Nath Mukherji, Ading Chief 
Justice, and Mr, Justice S. K. Ghose, 
PANMALL JESRAJ 


v. 
MR. J. MACLEOD, RECEIVER.* - 


EIA legality of—det sil okie on proceeding ef Receiver—Previn~ | 
0. 


cial Insolvency Act (V of 1920), Sec. s4A—Presumption—Undus infiuence 
, Payment to creditor shortly before the fling of insoltency petition, 

| The insolvent was one. Maganmull who used to do business in the name of 
a frm styled Mohanlal Maganmull, Another firm called’ Pannachand Jetmull, 
which was alleged to have been owned by Dalnmmll and Panmali used to do 
business as commission agents foc Maganmull. This firm was wound up in 
1990. On the death of Dalnmll in 1928 Panmall, creditor No. 14 as also the 


` * Appeal from Original Order No. 494 of 1933 with cross-objecticn, against 
the order of A. D. C, Willams, Esq, District Judge of Chittagong, dated the 
14th November, 1933. 


> 


253 
Cvr. 
1934. 
ew 
Sm, Charusilla Dasi 
Vv. 
Shakhdev Hallual. 


THE CALCUTTA LAW JOURNAL [Vou LX. 


appellant in the present proceeding, started business under the name of Panmall 
fesraj. This firm took up business as commission agents for Maganmull in 
succession to the older firm of Pannachand Jetmall. Shortly before the filing 
of insolvency ‘petition Maganmul! pald certain amount. The appellant was all 
along claiming the bulk of the amount as bsing due to his firm as arising ont 
of the business transactica with the Insolvent. The insolvent admitted that his 
debs to the firm of Pannachand Jetmul! were still outstanding. 


The Receiver in the insolvency proceoding submitted a report that he was 
satisfied that “the claim of creditor No 14 that he is a secured creditor is not 
convincing,” and that the sald creditor No. 14 be directed to deposit the 
amount with him within a fortnight or to furnish sufficient security to the satls- 
faction of the Court The Distmct Judge accordingly made the order, against 
which an appeal was preferred by the said creditor No. 14. This order of the 
District Judge was set aside, and he was directed to proceed with the case in 
the light of the observations contained in the judgment. The matter then went 
back to the learned Judge and the proceedings continued. Evidence was gone 
into and the learned Judge mide the order under appeal. 


It was contended on behalf of the appellant that, although the order of the ` 
learned Judge was in the nature of an order under Section 54 of the Provincial 
Insolvency Act of 1920, there was no foundation laid for It by a petition from 
the Receiver as prescribed by Section 54(A) of the Act: 

Held, that it was open to the crecitor to take the point in the previous 
appeal, that though there was no formal application under Section 54 all the 
parties ‘had bad notice, evidence was fully gone into, there was no necessity to 
quash the present proceeding and start afresh by a proper application, 

That the payment made to creditor vory shortly before the filing of an 
application for msolyency showed that undue influence was intended. 


That it would be open to Pannachand Jetmull or any of the partners acting 
under Section 263 of the Contract Act to put in their claims and, if so put in, 
such claims would be investigated according to law. 


Appeal by Creditor No. 14. 
The material facts appear from the judgment. 


Messrs. H, D. Bose and Jogesh Chandra Sinka for the Appel- 
lant. 


_ Messrs. A. K. Roy (Advocate-General) and Chandra Sekhar | Son 
for the Respondent, 


C. A. Vv. 
The following judgments were delivered : 


_ S, K, Ghose, J.—The question involved in this appeal has 
been already before this Court on two different occasions and it 
arises out of a proceeding in insolvency. The insolvent is one 
Maganmull who used to do busine» in the name of a firm styled 
Mohanlal Msganmull.” Another firm called Pannachand Jetmull, 
which is alleged to have been owned by Daimull and Panmull, 


t 
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used to do business as commission agents- for Maganmull, This- 


firm existel down to .1930 when it was wound up. In -1928 
Daimull is sid to have retired and Panmall, who is the creditor 
No. 44 in the insolvency procesding and now the appellant before 
s started business under the name of Panmull-Jesraj. This firm 
took up business as commission agents for Maganmull in succes- 
sion to the older firm of Pannachand Jetmull, Maganmul! used to 
take out insurance policy for about Rs. 50,000 and. by arrangement 
the creditor firm used to keep the policy and pay the premium. 
On 3ret August 1931, the -shop of Maganmull at Chittegong was 
looted. He made a claim on the Insurance Company who gave 
him a cheque for Rs. 49, 638-ro and the latter endorsed it over 
to creditor No, 14. The latter got it cashed on 2nd December 
1931. On 7th January, 1932, the debtor filed his petition for 
insolvency and therein he mentioned Panmall Jesraj as creditor 
No. 14 in respect of an amount of Rs 42,000 and he also 
mentioned in the list of bis own properties item No. 6 the amount 
of the aforesaid cheque with Panmall Jesraj. On the application 
of some of the other creditors the District Judge on xr1th April, 
1932, ordered that creditor No. 14 should surrender the amount 
of the cheque or furnish security forthe Whole amount. There- 
upon creditor No. r4 appealed to the. High Court which by its 
order dated the 8th July 1932 set aside the order of the District 
Judge as being premature. On 13th September 1932 Maganmull 
was adjudged to be insolvent and on the same date one Mr. Muir, 
Manager of the local branch of the National Bank (and after him 
his successor Mr. Macleod) was appointed receiver. It may be 
stated here that the creditor No. 14 was all along claiming the 
bulk of the amount of the cheque as being due to his firm as 
arising out of the business transection with the insolvent. His 
casa was that the firm of Panmall Jesraj had taken over the dues 
of the older firm of Panmall Jetmall; that he was a secured creditor, 
and that on or about and December 1931 the dues of creditor 
No. 14 .from the insolvent amounte! to Rs, 44,539-12-3. The 
receiver made certain enquiries and on 2oth October he submitted 
a report in the course of which he stated as follows :—“ From the 
evidence of the above witness I am satisfied that tbe claim of 
creditor No, 14 that he is & secured creditor is not convincing. 
I therefore recommend that he shouldbe directed to deposit 
the amount with me within e fortnight or he should be asked to 
furnish sufficient security to the satisfaction of the Court.”On 17th 
November 1932 the District Judge made an order to the effect that 
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the creditor No 14 should deposit the whole amount in Court_or fur- 
nish sufficient security within a certain time, on failure of which the 
amount would be realised by distress. Thereupon the creditor 
No 14 again appealed to the High Court and this was disposed of by 
Mitter and M. C. Ghose, JJ. by their order dated the a6th January, 
1933, by which they set aside the order of the District Judge 
and directed him to proceed with the case in the light of the 
observations contained in-the judgment. Thereupon the matter 
went back to the learned Judge and the proceedings continued. 
On the 28th March 1933 the receiver reported that about Ra. 7,000 
was due to creditor No. 14 and he recommended that the balance 
must be brought to Court and also that credttor No. 14 was not 
entitled to the dues of the firm of Panmall Jetmall. On 8th 
May 1933 a second report practically to the same effect with 
certain variations was received from the receiver. Before the 
District Judge evidence was gone into and on the 14th November 
1933 the learned Judge made the order against which creditor 
No. 14 has preferred this appeal. 

It is contended by the learned Counsel for the appellant that, 
although the order of the learned Judge is in the nature of an 
order under Section 34 of the Provincial Insolvency Act, there is 
no foundation laid for it by a petition from the receiver as pros- 
cribed by Section 54{A) of the Act It was open to creditor 
No. 14 to take this point in the appeal which was preferred against 
the order of the District Judge of the date 17th November 1932 
by which the creditor was directed to deposit the amount in Court 
or to furnish security. That order was the result of a report of 
the receiver containing a recommendation that the creditor should 
be directed to deposit the amount. It was open to the appellent 
to take this objection in the previous appeal, but the real point 
urged in that appeal was that the order of the District Judge was 
not properly made after an enquiry in accordance with Sections 4 
and 5 of the Act. The judgment of the High Court bearing date 
a6th January 1933 shows that it was held that a proper enquiry 
should be made and precise and full directions were given. The 
learned Judges said in the course of their judgment “The learned 
Judge before he could ask creditor No. 14 to make necessary 
deposit or furnish security must be satisfied that there had been 
a prima facie case established as against the appellant which 
entitled him not to keep the sum on the insurance policy with 
him. We are not expreasing any opinion on the merits of the 
case. Weare of opinion that the learned Judge should examine - 
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Maganmull, should examine the appellant and should receive such 
evidence as may be put forward on their behalf and then proceed 
to determine the question as to whether the appellant should 
bring the sum of money into Court.” The subsequent proceed- 
ings before the District Judge appear to be in accordance with 


257 


Civ. 


1934. 

Nrd 
Panmall Jesraj 
v. 

Mr. J. Macleod.. 


this direction of the High Court. Though there was no forms] S Æ. Chom. F. 


application under Section 54 all the parties have had notice, 
evidence was fully gone into, and there is no necessity to quash 
the present proceedings and start afresh by a proper application. 

On the merits certain questions of fact were raised before the 
District Judge and they ‘have been raised again here. These 
questions are (r) that the firm of Mohanlal Maganmull is not 
owned solely by him but is owned by him and his brothers ; (2) 
that Panmal Jesraj isin the position of a secured creditor ; (3) 
that the aforesaid cheque was not given to PanmaH Jesraj solely 
for the purpose of encashment as alleged by the insolvent ; (4) 
that there was no undue preference in favour of creditor No. 14 
by this payment ; (5) that creditor No. 14 was entitled to a trans- 
fer of the debit balance of Rs. 39, 252 together with interest 
thereon amouuting to Rs. 2636 from the account of Pannachand 
Jetmull. All these questions of fact had to be decided upon the 
evidence, and it has been gone through inthis Court. The judg- 
ment of the learned Judge shows that he bas given due regard 
to the evidence both oraland documentary, as well as the pro- 
babilities, and he has considered that neither the insolvent nor 
creditor No. 14 is altogether reliable and that the account books 
of the firms cannot also be a safe guide, We may say shortly 
that we are not prepared to differ from the learned Judge in his 
estimate of the evidence. He has fonnd that Maganmull is the 
sole proprietor of Mohanlal Maganmull, that Panmall Jesraj, 
creditor No. 14 is not a secured creditor, and that the cheque 
was made over to creditor No. 14 not merely for encashment, 
as alleged by the insolvent, but also in payment of the creditor's 
dues or rather for withdrawing the amount. We are of opinion 
that these findings must stand. Then, as to the question of undue 
preference, the learned Judge has taken the view that the receiver 
has failed to discharge the onus which wagon him. The learned 
Judge however overlooked the very important circumstance that 
payment was made very shortly before the application for insol- 
vency was filed, and that this would’ show that undoe preference 
was intended. On this finding the learned Judge could have 
made an order for ‘the production of ‘the entire amount of the 
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cheque. He has however made an order which is more favour- 
able to the appellant and it is to this effect :—Assessing Pam 
mall Jesraj’s dues from Mohanlal Maganmull as likely, on the 
evidence, to be at most 10, ooo I direct creditor No. 14, pend- 
ing decision as to the exact amount to be refunded by him, to 
furnish sufficient security for the balance of the cheque proceeds 
-namely forthe sum of 3963810. Ifsecurity is not. furnished 
by. 28-11-33 the amount will be realised by distress.” In our 
judgment this order must also stand. 

The cheif grievance of the appellant is with regard to his 
case of the alleged transfer of the debit balance from the account 
of Pannachand Jetmull. The learned Judge has pointed out 
that this case of creditor No. 14 is not supported by any written 
adjustment and that the evidence as to the merging of the firm 
of Pennachand Jetmull in the firm of Panmall Jesraj is most 
vague and unsatisfactory. There is no document in support of 
it and as to the sllegation that the insolvent himself consented 
to the transfer there is no written record of it and he also denies 
it. No doubt the insolvent admits that be transferred his busi 
ness from the old firm of Pannechand Jetmull to Panmall Jesraj, 
creditor No. 14, at the personal request of Jetmull, and Mr. H. 
D. Bose has laid emphasis on a passage in the examinationin 
chief of the insolvent which is thus noted by the learned Judge :— 
“The witness also stated ‘eSab Panmall Jesraj Kem barati 
Kardia’, This appears to be a subsequent statement on the part 
of the witness and we are not prepared to take it literally to mean 
that he was admitting that he consented to the transfer of his 
debt from the firm of Pannachand Jetmull to that of creditor 
No. 14. Apparently no one in the lower Court took it in that 
light. There was no crostexamination on it. and the learned 
Judge also does not refer to it, The learned Judge says that in 
the face of the insolvent’s denial and in the absence of documen- 
tary evidence he is bound to hold that the onus had not been 
discharged and that the amount due fromthe firm of Panna- 
chand Jetmull should be excluded from computation. With 
regard to the item of Ra. 2636 odd for interest the learned Judge 
has left it over for future settlement. Upon the evidence we 
must agree with the learned Judge and hold that the transfer 
of ths dues of Pannachand Jetmull to creditor No. 14 has 
not been proved. In any event it is not binding on the other 


Atthe same time, we cannot overlook the admission of the 
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insolvent that his debts to the firm of Pannachand Jetmull aro 
still outstanding. Inthe lower Court the receiver did not question 
the accuracy of the accounts kept by the firm of Pannachand 
Jetmull and from time to time the insolvent or his brothers all 
s9 acknowleiged the periodical adjustments of accounts as evi- 
denced by Ests. B.C. and D. With regard to this matter in 
the present proceedings it will be sufficient for us to say tbat it 
will be open to Pannichand Jetmull or any of the partners act- 
ing under Section 263 of the Contract Act to put in their claims 
and, if so put in, such claims will be investigated according to 
law, With this reservation we confirm the learned Judge’s direc- 
tions as to further investigation by the receiver. f 

The appeal must be disposed of on these terms. As practically 
all the orders of the learned Judge have been upheld we make no 
order as to costs, 

The cross-objection is allowed. We make no order as to costs 
in the cross-objection. 

Let the record be sent down as early as possible, 


Mukerji, A. C.J: I agree. 


A, T. Ale Appeal dismissed : 
Cross-objection allowed. 


Before the Hon'ble Mr. Manwmatha Nath Mukerji, Acting Chief 
Justice and Mr, Justics S. K. Ghose. 


JITENDRA NATH DE AND ANOTHER 
U. 


NAGENDRA NATH DE.* 


Award, prioste, tf compulsorily registrabie—~Award with the intesventton of 
Court, if falls within that class—Indian Registration Act (XVI of 1908 
as amended), Siction 1701) (6). 
A private award, 1. e. an award without the Intervention of Court, falls within 
the class of documents specified in section 17(1) (b) of the Registration Act and 


“Appeal from Original Order No. 188 of 1933, agalnst tho order of S. Mukkher- 
jee, Esq, Subcrdinats Judge, and Court, Hooghly, dated the 12th of 
December, 1932. y 
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is therefore compulsorily registrable, and under section 49 of the said Act, if it 
affects property of the value of one hundred rupees such an award is inadmissib‘e 
in evidence without registration. 

The diference batween an award made by an arbitrator under orders of the 
Court and a private award is that in the former case the award has no force 
until a decree is passed oo St whereas a private award if it is valid is operative 
evan though neither party has sought to enforce it by a regular sult, 

Mukammad Nawas Khan v. Alam Khan (1); Bhajakary v. Behari Lal (2)3 
and Baidyanath v. Panckanani (3) referred to. - 

Application for filing an award by the Plaintiffs. 
The material facts appear from the judgment. 


Messrs. Rugendra Coomas ae and Afurtadhan Mukherji for 
-the Appellants. 

Messrs. Satcowripati Roy and Bireswar Chatterjee for the 
Respondents, 

CAV, 

The judgment of the Court was as follows: 

This appeal has been taken by the plaintifs from an order 
refusing to file an award. The plaintiffs’ case was that there was a 
reference to arbitrators and an arbitration and award made without 
the intervention of the Court, and they applied to the Court that 
the award be filed in Court. Tbe Judge held thatthe award not 
being registered was not admissible in evidence, in view of section 49 
of Registration Act and dismissed the suit. 

The award isa private award. Prior to the amendment of sec- 
tion 17 of the Registration Act by section ro of the Transfer of Pro- 
perty (amendment) Supplementary Act, 1929, section 17(2) (vi) con- 
tained an exception as regards “any award” and so a private award, 
though falling within section 17(z) (b), was excepted from the cate- 
gory of documents compulsorily registrable. The appellant» conten- 


_ tion is that the effect of the words “and any award” being deleted 


by amendment was not to make the registration of private awards 
compulsory but to place private awards on the same footing as 
awards of arbitrators made through the intervention of Courts, It 
is said that both classes of awards belong to.one and same class of 
documents, as neither, without a decree passed on it, purports or 
operates to create, declare, assign, limit or extinguish whether in 
present or in future any right, title or interest in immoveable pro- 


‘perty. The answer to this argument is that whereas an award made 


- (G) 0891) L. R. 18 I. A. 73; L L. R. 18 Cale. 414. ac 


(a) (1906) I, L. R. 33 Calc. a81 5 4C L.J. 162. 
(3) (1922) 97 C. L. J. 542 ; 28 C.W. N. 140. i 
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by arbitrators under orders of the Court bas no force until a decree 
is passed on it, a private ‘award, if it is valid, is operative even 
though neither party has sought to enforce it by a regular suit. 
Mukammal Nawas Khan v' Alam Khan (1), Bhajahan Saha 
Banikya v. Betary Lal Basak (a), Baidya Nath v. Panchanani (3). 
A privite award therefore falls within the class of documents 


apecified in section 17(1) (b) of the Registration Act, whereas an 


award of the other class does not. By the amendment the excep- 
tion having been removed, the award in the present case, satisfying 
as it does the requirement as to value, is compulsorily registrable. 
Section 49 of the Act would rule it out if it is sought to use it as 
evidence of a transaction affecting thé property, which:is the purpose 
for which it is intended to be used in the present case: CA. 
Bachthan Lalv. Narottam Dutt (4). 

The appeal is dismisse] with costs 2 gold mohuras 
PR - Appeal dismissed, 

(1) (1891) L. R. 18 L A. 73; L L-R. 18 Calo. 414. 

(2) (1906) L. L. R. 33 Cale. ¿81 ; 4C. L. J. 162. 


(3) (1922) 37C. L. J. 542; 28 C. W. N. 140. 
(4) A. L R. (1933) AIL 59. 
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PRESENT: Lord Tomlin, Lord Macmillan and Sir John Wallis.. ~ 
NAWAB MAJOR MOHD, AKBAR KHAN 

i o. 
KHAN BAHADUR MIAN MUSHARAF SHAH AND ANOTAER. 


[ ON APPEAL FROM THE COURT oF THE JUDICIAL COMANSSIONRR 
OF THE NORTH-WEST FRONTIER PROVINCE] 


Civil Procedure Code (Act V of 1908), Order a1, Rule 54, sub-rule (2)—Attach« 
ment of revenue-paying land—Presumption as to fixing of prokibitery 
order in the Collector's Ofice-—Hvwidence Act (1 of 1874), Se. 11 f—Puwnjab 
Tenancy Act (XVI of 1887), Suc. 77—Restricted jurisdiction of Revenue 
Court—Suit under Order 21, Rule 63, Civil ene Cede, entertainable 
only by Civil Court. 
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Where revenue-paying land wasattached in execution of a decree, but there 
was no direct evidence that a copy of the order of attachment was fixed in the 
Collector's Office (as required by Order 21, Rule 54, sub-rule {2), of the Civil 
Procedure Code), Held, that In the absence of any evidence to the contrary, it 
ought to be presumed that all neceasary formalitles ware duly complied with 
(see Sec. 114, Evidence Act, illustration (e), and that the athena must E 
taken to have been validly made, 


Where in execution of a rent decree obtained in the Revenue Court, the 
judgment-debtor’s land was aitached by’the Revenue Court, and a claim thereto 


` 


- was preferred by a third party and allowed by such Court, /ééd, that a suit 
, subsequently bronght by the decree-holder Order at, Rule 62, Civil Procedure 


Code, to establish his right to the attached property, was properly entertainable 
by a Civil Court. Sec. 77 of the Punjab Tenancy Act, (Act XVI of 1887); 
which confers exclusive jarisdiction on Revenue Courts in respect of cortain 
sults, has co application to a snit ander Order a1, Rule 63 of the Code. 


Appeal No. 93 of 1932 from two decrees of the Court of the 
Judicial Commissioner, Notth-West Frontier Province, dated the 


-and December 1930, reversing a decree of the District Judge of 


Peshawar, dated the aytb February 1930, and dismissing the 
plaintiff's suit. 

Duane, K. C. and Wallach for the Appellant. 

DsGruyther, K. C. and Parikh for the Respondents, 

Authorities cited in arguments : 

A T, K, P. L, M. Muitiak Chetti v. Palaniappa Chetti (1); 
Hira Lal v, Jagatpati Sahai (2)and Mula Ram v, Jiwinda Ram (3), 

Their Lordships judgment was delivsred by 

Lord Tomlin:— This isan appeal from the Court of the Judi- 
cial Commissioner North West Frontier Province, which reversed a 
decree of the District Judge of Peshawar. 

At the outset their Lordships desire to call attention to the 


` unsatisfactory way in which the record in this case has been 


prepared. Many documents to which reference has necessarily’ 
been made have not been printed, and considerable difficulty 
has been encountered in ascertaining the facts and the nature 
of the’poirtts to be considered. In future,. their Lordships will 
have to consider whether they should hear a case presented in 
so slovenly a manner until it has been put into proper shape. ` 
The time of their Lordship’s Board should not be occupied in 
-unravelling matters which it is the duty of the parties to present 
in an intelligible form: . * 

G) (1928) 48 C. L. J. 11 ; 3a C, WEN, Bar. 

(2) (1938) I, L. R, 8, Pat. 1. 

(3) (1943) I. L, R. 4 Lah. arr, 
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The facls of the case, as their iia understand them, 
are as next narrated. 

In December, 1914, the appellant being then spat to proceed 
on war service, granted a number of leases of his lands:to various 

. persons, - 
Among these leases was ono contained in T desd 
dated the r5th December, 1914, whereby a lease of certain lands 
was granted to the znd respondent, who is hereafter called the 
debtor, for five years, at a yearly rent. . 

By clause 12 of the leasa the debtor iiie certain 
-lands of his own, including 250 kanals in the area of Mabo Dheri 
to secure the rent, and it was provided that the debtor should 
have no power to sell or mortgage the hypothecated land during 
the period of the lease, and that the appellant-could recover his 
-lease money by sale or mortgage of such land. 

The rent fell into arrear, and on the 25th January, 1918, the 
appellant obtained against the debtor, in the Revenue Court 
before the Assistant Collector, a decree for Rs. 1,484-8-0, together 
with costs and future interest. 

In April, 1932, after the decision of the Judicial Commie 
sioner, which is the subject of the present appeal, the appellant 
secured an alteration in the decree of the 25th January 1918 by 
incorporating therein some additional words which had appeared 
in the antecedent judgment, to the effect that the property 
hypothecated by the lease should be made liable for the payment. 

The plaint or other initiatory proceeding in the suit which 
resulted in the decree of the 25th January 1918 has not been 
included in the’ record, Their Lordships are not. satisfied that 
the Revenue Court would have had any jurisdiction to entertain 
a suit framed as a suit to enforce the hypothecation. At any 
rate, the present appeal must, in their Lordships’ judgment, be 
dealt with on the footing that the suit was to recover a money 
debt, and that the decree in question was a money decree. 

It was in fact treated throughout as a money decree, and it 
will be hereafter referrei to as the first money decree. 

By. way of enforcing the first money decree, the appellant 
obtained from the Assistant Collector on the 6th August 1918 a 
prohibitory order restraining the debtor from transferring the 
property in the annexed schedule by sale, gift, or otherwise. ` 

The schedule is not printed in the record, but it seems to be 
accepted by the Courts below that it referred to or included the 
250 kanals hypothecated by the lease, 


Nawab me Mohd. 
Khan Babadur Mian 
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P.C. It is alleged tbat an attachment of the 250 kanals followed. 


1934. The Judicial Commissioner in the present case has held that 

Nema? 
that attachment has not been proved because there was no 
direct evidence that a copy of the order of attachment was 
Khan Bakadur Mlan fixed in the Collectors office. Their Lordships are of opinion 
Musharat Shab. that there is evidence that the land was attacheed, and tbat in 
Lord Tomlin. the absence of any evidence to the contrary, it ought to be 
=< presumed that all necessary formalities were complied with (see 

Section 114 of the Indian Evidence Act.) 

Subsequently, on the 31st July, rçro, the Assistant Collector, 
being of opinion that the debtor wasa member of an agricultural 
tribe within the meaning of erection 16 of the Alienation of Land 
(Punjab) Act, 1900, and that accordingly his land could not be 
sold, directed “the file to be consigned to the record,” meaning 
presumably that no further proceedings under the first money decree 
and the subsequent attachment should be taken, 

In the meantime further rent became due from the debtor and 
on the 23rd August, 1919, the appellant obtained in the Revenue 
Court as against the debtor a decree (hereinafter called the second 
money decree) for Rs, 8,3a1-0-9 and costs, 

On the 18th May, 1921, the Assistant Collector granted a further 
prohibitory order upon proof that the debtor had failed to satisfy 
the first and second money decrees, 


Nawab Major Mohd. 
Akbar Khan 


The schedule’ to this order is not printed, but from the report 
of the attaching officer dated the 26th May, 1921, it appears that 
some 1, 675 kanals in the area of Mabo Dheri were attached and 
on the 17th August, 1921, a proclamation was issued announcing 
the attachment and inviting objectors to come forward, This 
land apparently included the 350 kanals covered by the first 
prohibitory order. Here again the Judicial Commissioner has 
held that because there is no direct evidence of the fixing of a 
copy of the order of attachment in the Collector’s office, there was 
no valid attachment at all. Their Lordships do not agree with 
this conclusion. In their Lordships’ judgment there was ample 
evidence of an attachment and in the absence of direct evidence to 
the contra1y it must be presumed that all formalities were ns 
complied with. 


It seems that the appellant was proceeding concurrently against 
other lessees of his who were also in default in paying their rent 
and that in each case the prohibition of mle by section 16 of the 
Aliénation of Land (Punjab) Act was held to apply. An appeal, 
however, was taken to the Revenue Commissioner on this point 
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The appeal failed, but the Commissioner intimated that by lease 
or receivership the attached lands could be made available to 
satisfy the decretal amounts. 

As a result of this intimation, the Collector on the 23rd 
November, 1926, made an order appointing a receiver of the 
1, 675 kanals. This order is not printed. Meantime an objector 
in the person of the first respondent had appeared on the scene. 
His position was that he was the transferee of a mortgage with 
possession created in rgr5 (that is before either of the prohibitory 
orders) on some part of the attached land. The mortgage did not 
include the 250 kanals, as appears from the judgment of the 
District Judge of Peshawar in the persent suit The objector 
was also the purchaser (but after both the prohibitory orders) 
of the debtor’s interest in all the attached lands including the 
250 kanals, 

The rst respondent accordingly again brought the matter before 
Court, There had been a change of Collector after the order of 
the a3rd November, 1926, and the new Collector held that the 
land belonged to the rst respondent and was therefore not liable to 
attachment at all. i 

An appeal to the Revenue Commissioner failed. He beld that 
the appeal was iacompetent and that the appellant’s remedy was 
by way of suit. 

Accordingly on the r4th October, 1928, the present suit was 
begun by the appellant in the Court of the District Court of 
Peshawar. 

In this suit the appellant claimed that the 250 kanals hypothe- 
cated by the lease were attached -under the rst attachment and 
still remained under attachment and that the rest of the land in 
dispute was attached and still remained attached under the end 
attachment, and that the appellant could recover his decretal 
monies by a leasing of the attached lands, and further that all 
transactions of mortgage or sale. under which the ret respondent 
claimed, subsequent to the date of the hypothecation or that of 
the attachment, were null and void and ineffective against the 
appellant’s rights. . 

The above appears to be the effect of the claim, though there 
are discrepancies between the dates and amounts mentioned 
in the plaints and those appearing in other documents in the 
record. 

The District Judge held that the aso kanals were validly 
attached and were still attached and that the land could be leased 
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to satisfy the appellant’s claims and that it was unaffected by the 
subsequent sale to the rst respondent and that the 2nd attach- 
ment was valid and subsisting, but that the appellant could only 
satisfy his claims against the lands comprised in the 2nd attach- 
ment subject to the rights of the rat respondent as transferee of 
the mortgage of 1915, so far as these lands were affected by such 
tights, 

The rst respondent appealed to the Court of the Judicial 
Commisaioner where the appeal was allowed and the suit was dis- 
missed with costs. Fraser J. C. delivering the judgment of the 
Court held that the Civil Court had no jurisdiction to entertain 
the suit and that even if it had there had been no valid attach- 
ment. 

` Their Lordships are of opinion thatthe judgment below was 
wrong and that the District Judge was right. 

The real purpose of the present suit is to determine the 
rights between the appellant ‘and the rst respondent. That is 
nat a suit which in their Lordships’ opinion the Revenue Court 
ayas Competent to entertain under section 77 of the Punjab Tenancy 
Act. 

Having regard to seclion £8 of the same Act and the rules 
made thereunder, Order a1,-rules 58 to 63 0f the Code of Civil 
Procedure applied to the casa when once the rights of the rst 
respondent intervened, and the Revenue Commissioner was right 
in holding that the matter could only be determined by a suit 
under rule 63 of order 21. That suit had to be brought in a Court 
-of competent jurisdiction. Tbe Revenue Court, the jurisdiction of 
which is strictly limited, waa not such a Court. 

Their Lordships hava already expressed their view that the 
attachments must be taken to have been validly made, and this 
being so the only remaining question is as to their effect against the 
‘1st respondent. 

Their Lordships agres with the District Judge that so far 
“as the 250 kanals, which were not included in the r9r5 mortgage, 
‘are concerned, the interest of the rst respondent, who only came 
in after the prohibitory orders, is subordinated to that of the 
appellant. : 

With regard to the remainder of the land, the attachment can 
‘only be effective against the rs‘ respondent subject to his rights as 
transferee of the r915 mortgage. : 

The tights of the appellant under the hypothecation contained 
in the lease are of course distinct from bis rights under an attach- 


Von LX.) l . PRIVY COUNCIL. . 


ment of -the hypothecated land to enforce a money .decree, It is 
with the latter rights only that this suit deals, His tights as holder 
of the hypothecation can be enforced only in a properly con 
stituted mortgage suit in a Court of competent jurisiiction. 
It is to be noted, however, that before their Lordships’ Board it 
was admitted on behalf of the rat respondent that the hypothecation 
is valid. 

Their Lordships are therefore of opinion that the appeal 
should be allowed and that the order of the District Judge should 
be restored. 

Their Lordships will humbly advise His Majesty accordingly. 

The costs of this appeal will be paid by the respondent No. r. 
There will be no order as to costs below. 

‘Stanley Joknson and Allen: Solicitors for the Appellant. 

T., L Wilson & Co: Solicitors for the Respondents. 


RK. J. R. ' Appeal allowed - 


PRESENT: Lord Russell of Killowes, Sir Lancelot-Sanderson 
and Sir Skadi Lal. 


BISHESHWAR PRATAP SAHI, SINCE DECEASED 
(NOW REPRESENTED BY B. LACHMESHWAR 
PRATAP SAHI aas RAJAJI) AND ANOTHER 


a 


v. l 


PARATH NATH AND ANOTHER. 


[Om APPEAL FROM THE Hic COURT oF JUDICATURE 
AT ALLAHABAD. | 


Civil Procedure Code, (Act V of 1903), Order 47, Rule 1—Jurisdiction to grant 
review of judgment—" Any other sufficient reason ”—Paint taben on appeal 
fo the Privy Council, though not pressed in the Courts below. =~ 
Under the Civil Proceduro Code, Order 47, Rule 1, a Court has no jurisdiction 

to grant a review of judgment except upoo one of the grounds therein specified. 

The words ' ‘any other sufficlent reason ” in Order 47, Rule 1, must be takep as 

meaning “a reason sufficient on grounds at kest analogous to those specified 

immediately previously. , 
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Held, further, that the question whether an application for review was pro- 
perly granted, bsing a pure question of law, could be taken on appeal before the 
Judicla! Committee, though not pressed or insisted upon in the Courts in India 


Chkhajju Ram v. Neki (1) followed. 


Appeal No. 118 of 1931 from a decree of the High Court, 
Allahabad, dated the goth April, 1930, affirming a decree of the 
Subordinate Judge of Benares, dated the 30th November, 1925. 


Wallach for the Appellants: On the merits, we submit that a 
simple money decree passed against Hindu widow or other limited 
owner can-be executed after her death by attachment and sale of 
the last male owner’s property in so far asthe debt was contracted 
for legal necessity. The view taken in the judgment under appeal 
[following Kal v. Faiyas Ali Khan (2)] is at variance with the 
principles laid down by the Judicial Committee and by the other 
High Courts in India. Ram Coomar Mitter v, Ichamoyi Dasi (3) 
referred to. ° 


Further, having regard tə section 114 and Order 47, Rule 1, of 
the Civil Procedure Code, the review of judgment was improperly 
granted by the Subordinate Judge: ChAajjw Ram v. Neki (1). 


Narasimham for the Respondents (called upon to reply to the 
last question) submitted that there were sufficient grounds upon 
which the Subordinate Judge could review the judgment. 


Their Lordship? judgment was delivered by 


Sir Lancelot Sanderson :—This is an appeal from a decree of 
the High Court of Judicature at Allahabad, dated the goth April, 


1930, which affirmed a decree of the Subordinate Judge of Benares 
dated the 30th November, 1925. 


The appellants are the heirs and legal representatives of Musam- 
mat Dulhin Radha Dulari Kunwar, hereinafter called Musammat 
Dulhin, who was the first defendant in the suit. She died in June, 
1927, and the names of her legal representatives were placed on the 
record in her place in May, 1928, r 


The suit was brought on the 25th February, 1924, by the plaintiff 


_ respondents, both of whom were minor, against (1r) the said 


Musammat Dulbin; (2) Musammat Chhunni, and (3) Musammat 
Shiam Sundar. The plaintiffs prayed for the following relief ;—~ 


(1) (1922) L. R. 49 I. A, 144; I. L. R. 3 Lah. 127 26C.W.N, 607; 360C. 
L. J. 459. oi 

(2) (1908) I L. R. 30 AN. 394. 

(3) (1880) L L. R. 6 Cale. 96. 
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(a) It my bs dechred by the Court that the plaintifs are the 


owners of the property, detailed below, under a deed of relinquish- ` 
ment executed by Musammat Chhunni in favour of the plaintiff, - 


dated 14th December, 1923, and that it is by no means fit to be 
attached and sold by auction in execution of decree passed by the 
Subordinate Judge of Benares in Case No, 129 of 1923—Dulhin 
Radha Dulari Kunwar, plaintiff os. Musammat Chhunni and others, 
defendants—Laid at Rs. 7,787-fo-o. 
' (5) All the costs of the suit may be charged to defendant No. r. 
(c) In addition to or in place of the relief aforesaid any other 
relief to which the plaintiffs may be found entitled in the opinion of 
the Court may be granted to the plaintiffs.” 


The following peiigree shows the relationship of the plaintiffs- 


and the second and third defendants — 


BISHAMBHAR PANDA = Msr, CHHONNL 
(Died sais 1894). (Defendant No. 2). 


Mst. Shier) Sundar, Nalain 
(Defendant No, 3) ~ (died childless, 
26th March, 1902). 
His widow predeceased 


him. 
Mst. Chandra Kunwar. 
| 
Mangla Prasad. Parath Nath. 
(Plaintiff No. 2). (Plaintiff No. 1} i 


The following’ are the material facts: Bishambhar Panda 
died while the Hindu family was joint, and according to the 
principle of survivorship Narain Panda, his son, succeeded to and 
wert into possession of bis fathers property, which is specified in 
the plaint, Narain died childless on the 26th March, 1902, bis 
widow having predeceased him, and thereupon his mother Musam- 
mat Chhunni went into possession of the said property with Re 
limited interest of a Hindu widow. 


On the 2and of September, 1910, Musammat Chhunni and 
Musammat Shiam Sundar executed what purported to bea simple 
mortgage deed of four houses therein described in favour of Musam- 
mat Dulhin to secure the sum of Rs. 2635-ro-o and interest. 

It was therein stated that the borrowing was for legal necessity ; 
the greater part of the money being required to pay off & previous 
mortgage and certain promissory notes, 
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Musammat Dulhin, the first defendant in the present- soil, 
instituted 9 suit on-the said mortgage ag. aginst, Musammat Chhunni 
and’ Musammat Shiam Sundar, the znd and 3rd defendants, in the 
present suit, and judgment thercin was given by the Subordinate 
Judge of Benares on the rath of December, 1933. 

The learned Judge held that the above-mentioned document 
of the 22nd September, roro, had not b een proved as a mortgage 
bond, and that therefore no decree for sale could be given, but. 
he was of opinion that Musammat Dulhin .was entitled toa simple 
money decree. Hetherefore made a money decree in her favour 
With costs and the usual future interest. , 

Two days after this decree, viz, on tie r4th December, 1923, 
Musammaft Chhunni executed a deed of relinquishment of the 
entire property of which sle was in postetsion, including the 
property covered by the deed of the 2and September, 1910, in 
favour of Parath Nath and Mangla Prasac, the ‘minor sons of 
Suraj Prasad Shukal, who are the plaintiffsin this present suit. 
Suraj Prasad Shukul was the husbard cf Musammat Chandra 
Kunwar, and at the time of the deed cf relinquishment Mangla 
Prasad was aged about eight years, and Parath Nath a few months 
only. 

On tLe igth of December, 1923, Musammat Dulhin, in execu- 
tion of her decree of the rath December, 1923, attached the pro- 
perty, which is now in dispute. 

In January, 1924, an application was made on behalf of the 
plaintiffs in the present suitto set aside the attachment, This 
application wasirefused on the 26th January, 1924. : 

Consequently, on the 25th February, 1924, the plaintiffs institu- 
ted the present suit, the parties to which and the prayers in which 
have already been stated. 

The suit was based upon the said deed of relinquishment of the 
14th December, 1923, executed by Musammat Chhunni, by reason 
of, which it was alleged the plaintifs had become absolute owners in, 
possession of the said property. 

It was alleged in the plsint that Musammat Shiam Sundar never. 
had any title to the property in question. 

The first defendant in the pretent suit, viz, Musammat Dulhin 
defended the suit. In her written statement she alleged, among 
other matters, that the said deed of relirquis! ment cf the 14th 
December, 1923, was without consideration, that it was fraudulent, 
null and void, and that it was contrary to the provisions of rections 
52 and 53 of the Transfer of Property Act, 
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The Subordinate Judge, who tried :the suit, by his judgnient 
delivered on the aand of December, 1924, held that the said deed 
was on the face of it fictitious ani fraudulent, and could not save 
the property from being attachei and sold, that the doctrine of 


dis pendens applied to the said deed, inasmuch as Musammat Dulin,, 


not being satisfied with the money decree, had appealed against.it, 
and the appeal was still pending, and the said deed therefore was 
bad and void. : 
The Subordinate Judge. therefore dismissed the suit with 
costa, ; . Sk a 
Tt appears that on the day before, or on the day on which the 
Subordinate Judge delivered judgment, Musammat Chhunni died, 
and on the ņ th January, 1925, the plaintiffs applied to the 
Subordinate Judge under sectinn 114 of the Civil Procedure Code 
and Order 47, rule r, of the schedule to the said Code fora 
teview of the decree and judgment of the 22nd of. December, 1924. 
The nisin ground of the appli-ation was that Musammat Chhunni 
had no more than a life interest in the said preperty, that on her 
death the question of the validity ofthe deed of relinquishment 
became immaterial, that her life interest vanished with her death, 
and that tbe plaintiffs were entitled to a declaration that the pio- 
perties in suit belonged. to the plaintifs at the date of the said 
judgment and were not liable to be sold. in execution of the decree 
held by Musammat Dulhin against Musammat ‘Chhunni and 
Musammat Shiam Sundar. ; a 

On the 3oth November, r925, the Subordinate Judge acceded 
to this application and reviewed his judgment and decree. The 
following is a material passage from his judgment :— 

“Under my former judgment only the life-interest of Musiminat 
Chhunni was attached and was to be sold. But withther death 
she ceased to have any interest in the property, which,. by inheri- 
tance, goes to and becomes the property of the plaintiffs and so 
after the death of Chhunni, the plaintiffs are the full owners of the 
property by inheritance and not under the deed of surrender of 
14th December, 1923, and thus the property cannot naw be sold 
in execution of a personal Cecree against Chhunni.” 

. He therefore directed that the claim of the plaintiffs should 
be decreed, but ordered that: the: plaintiffs should pay | the casts of 
the first defendant, viz ; Musammat Dulbin. i 

It is to be.noted that in any event the decree so mada was not 
comeet, because ns already, stated the plaintiffs’ claim in the plaint 
was that they were owners of- the property in suit-by reason of the 
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deed of relinquishment, and they prayed for a declaration'to that 
effect. The learned Judge held that this claim could not be 
supported, yet the order made by him was that the claim of the 
plaintiffs should be decreed. 

Tt does not appear that the question whether the Subordinate 
Judge, under the provisions of Order 47, rule 1, had any right to 
review his judgment and decree on the above-mentioned grounds, 
was raised on the hearing of the application for review. 

Musammat Dulbin appealed to the High Court, and one of 
the grounds of appeal was that the suit was rightly dismissed and 
that the Subordinate Judge acted erroneously in reviewing his 
judgment. 

_ Judgment in the appeal was delivered onthe 3oth of April, 
1930. The learned Judges dealt with the question whether 
Musammat Dulhin, having obtained a money decree only 
against Musammat ‘Chhunni, could proceed in execution against 
the properties in suit which had come into the possession of 
the plaintiffs as the next reversioners on the death of Musammat 
Chhunni. i 

They decided against the appellant on that question and dis 
missed the appeal with costs. 

There is nothing in the judgment to indicate that the above- 
mentioned question whether the Subordinate Judge had any right 
to review the judgment and decree of the 22nd of December, 1924, 
was argued in the High Court. 

It appears that Musammat Dulhin died during the pending 
of the appeal to the High Court, and by order of the Court, 
Bisheshwar Pratap Sahi and Nameshwar Pratap Sahi were added 
as parties in her place. The two last-mentioned persons, as 
already stated, appealed to His Majesty tin Council against the 
above-mentioned judgment and decree of the High Court. 

One of the grounds of appeal was !that the plaintiffs’ suit 
was based on their title under the deed of relinquishment dated 
the 14th of December, 1923, and should have been. dismissed in 
any event. 

Tt was argued on behalf of the appellants that under the 
provisions of Section 114 of the Code of Civil Procedure and of 
Order 47, rule 1, the Subordinate Judge had no right to’ review 
his judgment and decree on the above-mentioned grounds, 

As already stated, the appellants do not seem to have insisted 
upon this point in the Courts in India, although it was included 
in the memorandum of appeal to the High Court. 
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In spite of this their Lordships are of opinion that they are 
bound to consider the question which has been clearly mised in 
the appeal to His Majesty in Council. 

Tt is a pure question of law, and no new evidence is necessary 
to enable their Lordships to dispose of the matter. 

Section 114 of the Code of Civil Procedure. 1908, is the 
“ Review ” section, and is as follows :— 

““y14, Subject as aforesaid, any person considering himself 
aggrieved — 

(a) by a decree or order from which an appeal is allowed by 
this Code, but from which no appeal has been preferred ; 

(4) by a decree or order from which no appeal is allowed by 
this Code ; or . 

(c) by a decision on a reference from a Court of Small Causes, 

may apply for a review of judgment to the Court which passed 
the decree or made the Order, and the Court may make such Order 
thereon as it thinks fit.” i 

This section has to be read with Order 47, rule 1, of the first 
schedule of the Code, inasmuch as the Code provides that the 
rules in the first schedule shall have efect as if enacted in the 
body of the Code until annulled or altered in accordance with the 
provisions of the Code. 

Order 47, rule 1 (i) prescribes the grounds upon which an 
application for review may be made : and unless this case can be 
shown to be within the terms of this rule, the review ought not 
to have been granted. The provisions of the rule are as follows :— 

"I. (1) Any person considering himself aggrievod— 

(a) by a decree or order from which an appeal is allowed, 
but from which no appeal has been preferred ; 

(6) bya decree or order from which no appeal is allowed ; or 

(c) by a decision on a reference from a Court of Small Causes, 

and who, from the discovery of new and important matter or 
evidence which, after the exercise of due diligence, was not within 
his knowledge or could not be produced by him at the time when 
the decree was passed or order made, or on account of some 
mistake or error apparent on the face of the record, or for any 
other sufficient reason, desires “to obtain a review of the decree 
passed or order made against him, may apply for a review of 
judgment to the Court which passed the decree or made the 
order.” - 


In considering this question, it is necessary to remember the 
ground on which the review was granted. 
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:' A passage in the Subordinate Judge’s judgment states the 
“1934 ground shortly and clearly; it is as follows: “ But it so happened 
‘Piet Pratap that Chhunni died just on the day when I delivered judgment or 
Sahi a day before, and on that ground the plaintiffs applied for a 

Parath Nath. review of judgment and their application was granted.” 
_Sir Lancelot It is obvious that the above-mentioned ground is not one of 
Sanderson, the grounds specified in Order 47, rule 1 (i) and the application 
ce pe review can only be supported, K at all, by reference to the worda 

“ or for any other sufficient reason,” 

These words are of a general character, a apart from 
authority would seem to leave the sufficiency of the reagon to the 
unfettered discretion of the Court. 

But there is authority to the contrary, and it has been held 
that a limited meaning” must te put upon the above-mentioned 
words. 7 3 

In Chajju Ram v. Neki (1), it was decided by the Judicial 

‘Committee that a Court heating an application for the review 
‘of a decree on appeal had no Jurisdiction to order a review 
because it was of opinion that a different conclusion of law should 
have been arrived at, and it was held that rule 1 of Order 47 
-must be read as in itself definitive of the limits within which 
review is permitted, and that the words “any other sufficient 
-teason” must be taken as meaning “a reason sufficient on grounds 
at least analogous to those specified immediately previously.” 
See page 152 of the above-mentioned cited case. 

+-; In their Lordships’ opinion the above-mentioned ground stated 
by the Subordinate Judge, Xs the only ground for the application 
„Tor review, cannot possibly be said-to be in any way analogous to 
the grounds specified inthe rule. Indeed, it was not seriously 
contended before, their Lordships on behalf of the respondents 
that the application for review was properly granted. 

It waa urged that if the application for review had been 

«refused the respondents could have appealed from the Subordinate 

Judge’s judgment of the 22nd December, 1924. Their Lordships 
-express no Opinion on this question, or upon the question which 
‘was raised during the argument whether the respondents still 
‘have a right of appeal; they -merely point out that if their right 
:Of appeal has been lost, as to which they express no opinion, 
cit, was due to tbeir own cction in making an application for review, 
which cannot be supported. 

-Their. Lordships .are therefore of opinion that the EETA 


(1) (1922) L, R- 49 I. A. m4 S56C.L. J. 459. 7 
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for review should not have been granted, and in view of this 
decision it it not necessary or desirable for their Lordships to 
express any opinion upon the questions raised in the judgment 
of the High Court which form the basis of the grounds of appeal 
Nos, 1 to 4 in the appeal to His Majesty in Council. 


This appeal, therefore, must be allowed on the ground that 
the Subordinate Judge had no jurisdiction to grant the review. 
The result is that the Subordinate Judge’s judgment of the goth 
November, 1925, by which he granted the application for review, 
and made a decree in the plaintiff respondents’ favour, must be 
set aside except in so far as it relates to the costs of the defendant 
No, 1, and the judgment and decrees of the High Court dated the 
30th April, 1930, which affirmed that judgment and decree of the 
Subordinate Judge must also be set aside. The original judgment 
of the Subordinate Judge, dated the 2and of December, 1924, must 
be restored, 


By reason ofthe fact that the ground on which the appeal to 

‘His Majesty in Council is allowed apparently was not relied upon 

.in the High Court, their Lordships are of opinion that there should 
be no order as to the costs in the High Court and of this appeal. 


Their Lordships will humbly advise His Majesty accordingly. 
H. S. L, Polak & Co.: Solicitors for the Appellants. 
G- K, Kaanspali: Solicitor for the Respondents, 

K, J. Re , _ Appeal allowed, 
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PRESENT; Lord Blanesburgh, Lord Thankerton, Lord Russell 
of Killotoen, Sir John Walks, Sir Shadi Lal. 


2 


SHEO SWARUP AND OTHERS 
v. 


THE KING-EMPEROR. 


[ON APPEAL FROM THR HIGH COURT or JUDICATURE 
` AT ALLAHABAD. ] 


Criminal Procedure Code, (Act V of 1908), Sec. 417—Appeal against oider of 
acquittal— Powers and functions of the High Court. 


On an appeal from an order of acquittal on a matter of fact, the High Court 
has full power to review at large the evidence upon which the order of acquittal 
was founded, and to reach the conclusion that upon that evidence the order of 
acquittal should be reversed. There is no limitation or restriction on the High 
Court in the exercise of its powers as an appellate tribunal, and its interference 
with an order of acquittal passed by the trial Court is not limited to cases where 
the trial Court has obstinately blundered or has through incompetence, stupidity 
or perversity reached such distorted conclusions as to producea positive mis- 
carriage of justice, or bas in some other way so conducted or miscondncted itself 
as to producp a glaring miscarriage of justice, or has been tricked by the defence 
so as to produce a slmilar result. ' 

Decisions of the High Courts to the contrary effect, overruled. 

Appeal No. 11 of 1934, by special leave, from a judgment of the 


High Court, Allahabad, dated the 2oth April, 1933, wbich reversed 
a judgment of the Sessions Judge of Cawnpore, dated the 29th 
September, 1932, acquitting’ the appellants of murder and other 
offences. 

The main question for determination on this appeal was whether 
the High Court, in reversing the judgment of the Sessions Judge by 
which the appellants were acquitted and in convicting them, had 
rightly interpreted its powers and functions and acted on principles 
by which it should be guided as a Court of Appeal. 

D., N. Pritt, K. C, and Sydney Smith for the Appellants, 

Dunas, K. C. and Wallach for the Respondent. 

During the arguments reference was made to :— 


Emperor v. Sheo Janak Pandey (1); Deputy Legal Remembrancer 


(1) (1933) 147 I. C. a38. 
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of Bikar and Orissa v. Matukdhari Singh (1); Emperor v, U. San 
Win (2); King-Emporor v. Deboo Singh (3) and to the judgments 
of the Allahabad High Court cited in Musgeror v. Sheo Janak 
Pandey (4). 


Their Lordships’ judgment was delivered by: 


Lord Russell of Killowen :—This appeal was brought by 
special leave from a judgment of the High Court of Judicature at 
Allahabad, which reversed an order of acquittal passed by the 
Sessions Judge of Cawnpore. The appellants (and others) were 
charged with murder and other offences, alleged to have been 
committed during the Cawnpore riotsin March, 1931. The trial 
commenced before the Sessions Judge with the aid of three asses- 
sors ; one of the assessors fell ill during the trial, which was duly 
continued with the aid of two assessora. The Sessions Judge, 
agreeing with the two assessors, found the accused not guilty of any 
ofthe offences charged against them, and acquitted all of them. 
The Sessions Judge formed a clearly expressed opinion that the 
evidence against the accused was wholly unworthy of belief. It 
will be sufficient to cite one passage in his judgment in which he 
says pame 


“T think I have said sufficient to show that the whole case is 
riddled with perjury, and in the circumstances if any particular 
witness could not be shown on his statement and his previous 
statements to be definitely a liar, it would be impossible to have any 
confidence in what he said. For the same reason, I do not think it 
necessary for me to give in detail the evidence against any accused 
person, It does not matter how many witnesses mentioned any of 
the accused when none of them can possibly be believed. It is 
unfortunate that terrible crimes of this kind should have been 
committed and that nobody should be punished for them, but it 
would be equally terrible if the innocent suffered for the guilty. I 
have considered seriously whether I should not proceed against 
some of the witnesses for perjury, but, on the whole, as they have 
already been victims of much cruelty, I think it wonld be unreason- 
able to take any action against them.” 


Under section 417 of the Code of Criminal Procedure (herein 


(1) (1916) 90 C. W. N. 138. 

(a) (1932) I. L. R. 10 Ran. 312. 
(3) (1927) I. L. R. 8 Pat. 496.. 
(4) (1933) 147 I. C 238. 
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after referred to as “ the Code”) the Local Government directed 
the Public Prosecutor to present an appeal to the High Court from 
the order of acquittal so far as concerned nine of the accused, and 
an appeal was accordingly presented. Of these nine persons, three 
absconded, and the appeal proceeded sgainst the six others who are 
the present appellants. ` 

_ On the hearing before the High Court it was contended 
on behalf of the present appellants that on an appeal from an order 
of acquittal on a matter of fact it is not open to the appellate Court 
to interfere with the findings of fact of the trial Judge, unless it can 
be said that those findings could not have been reached by him had 
it not been for some perversity or incompetence on his part. The 
High Court declined to accept this view. They held that no condi 
tion was imposed onthe High Court in such an appeal. They 
accordingly reviewed all the evidence in the case, and having 
formed an opinion of its weight and reliability different from that of 
the trial Judge, they acted upon that opinion and convicted the 
present appellants, 

_A petition was subse quently presented to His Majesty in Council 
for leave to appeal, upon the ground that conflicting views had been 
expressed by the High Courts in different parts of India upon the 
question whether upon an appeal from an order of acquittal ona 
matter of fact an appellate Court has the power to interfere with 
the trial Judge’s findings of fact if the special circumstances indicated 
above do not exist. Uponthe humble advice of their Lordships 
leave to appeal was granted in order that the difference of judicial 
opinion, which it was alleged existed, might be resolved. It is 
perhaps unnecessary to add that but for the desirability of establish- 
ing unanimity as to the powers of an appellate Court on the hearing 


_ of such an appeal, no leave to appeal could properly have been 


sought. 

The case has now been fully argued before their Lordship» 
Board, and it appears to them that the answer to the question in 
issue depends upon the construction of the Code, The relevant 
sections are six in number. Section 404 provides that no appeal 
shall lie from a judgment or order of a Criminal Court except as 
provided for by the Code or other law. Section 410 gives the right 
to appeal to the High Court to any one convicted on a trial held 
by a Sessions Judge or Additional Sessions Judge. Section 417 
enables the Local Government to direct the Public Prosecutor to 
present an appeal to the High Court from an original or appellate 
order of acquittal passed by any Court other thana High Court 
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Section 418 provides that an appeal may Hie on a matter of fact 
aswell asa matter of law, except where the trial was by jury im 
which case the appeal shall lis on a matter of law only. The Code 
contains certain provisions for the summary dismissal of appeals, 
and section 422 provides that if the appellate Court does not 
dismiss the appeal summarily,. proper notices of the time and 
place of hearing shall be given to the appellant and the other parties 
to the appeal. Section 423 runs thus :— 

“(1) The Appellate Court shall then send for the record of the 
case, if such record is not already in Court. After perusing such 
record, and hearing the appellant or his pleader, if he appears, and 
the Public Prosecutor, ifhe appears, and, in case of an appeal 
under section 417 the accused if he appears, the Court may, if it 
considers that there is no sufficient ground for interfering, dismiss 
the appeal, or may— 

“(a) in an appeal from an order of acquittal, reverse such order 
and direct that further enquity be made, or that the accused be 
retried or committed for trial, as the case may be, or find him guilty 
and pass sentence on him according to law ; 

“ (3) in an appeal from a conviction (1) reverse the finding and 

sentence, and acquit or discharge the accused, or order. him to be 
` retired by a Court of competent jurisdiction subordinate to such 
Appellate Court or committed for trial, or (2) alter the finding, main- 
taining the sentenca, or with or without altering the finding, reduce 
the sentence, or (3) with or without such reduction and with or 
without altering the finding, alter the nature of the sentence, but, 
subject to the provisions of section 106, sub-section (3): not so as to 
enhance the same; 

“(c) in an appeal from any other order, alter or reverse such 
order; 

“(d) make any amendment or any consequential or incidental 
order that may be just or proper. : 

“ (2) Nothing herein contained shall authorise the Court to alter 
or reverse the verdict of a jury, unless it is of opinion that such 
verdict is erroneous owing toa misdirection by the Judge, or toa 
misunderstanding on the part of the jury of the law as laid down 
by him. ” 

It will be observei that upon the express terms of the Code 
(1) an appeal lies from any order of acquittal passed by any Court 
other than a High Court ; (2) such an appeal (the trial not being 
by jury) will lie upon a matter of fact; (3) on such an appeal the 
Court may reverse the order of acquittal, find the accused guilty 
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PC. and pass sentenco on him, ‘There is no indication in the Code of 
1934 any limitation or restriction on the High Court in the exercise òf 


Sheo Swarup- İt8 powers as an appellate tribunal. Further, it isto be observed 
The King-Empecor, that no distinction is drawn as regards the powers of the High Court 
ss — ` ` in dealing with an appeal, between an. ‘appeal from an order of 

loenn, F acquittal and an appeal from a conviction. 


Many authorities were cited to their Lordships which un 
doubtedly reveal differences of views as to the powers of the 
High Court in dealing with an appeal from an order of acquittal 
ona matter of fact. No useful purpose will be served by examin- 
ing this long list of decisions. It will suffice if their Lordships 
state the conclusion which they have reached as the result of 


careful consideration of the full arguments which were addressed 
to them. z 


_ There is, in their opiniom -no foundation for the view, 
apparently supported by the judgments of some Courts in India, 
that the High Court has no power or Jurisdiction to reverse an 
order of acquittal on a matter of fact, except in cases in which the 
lower Court has “obstinately blundered,” or has “through 
incompetence, stupidity or perversity” reached such “ distorted 
conclusions as to produce a positive miscarriage of justice,” or 
has in some other way so conducted or misconducted itself as to 
produce a glaring miscarriage of justice, or has been tricked by the 
defence so as to produce a similar result. 


' Sections 417, 418 and 423 of the Code give to the High Court 
full power to review at large the evidence upon which the order 
of acquittal was founded, and to reach the conclusion that upon 
that evidence the order of acquittal should be reversed, No 
limitation should be placed upon that power, unless it be found 
expressly stated in the Code. But in exercising the power 
conferred by the Code and before ` reaching its conclusions upon 
fact, the High Court should and will always give proper weight 
and consideration to such matters as (1) the views of the trial 
Judge as to the credibility of the witnesses; (a) the presumption 
of innocence in favour of the accused a presumption certainly not 
weakened by the fact that he has been acquitted at his trial ; (3) 
the right of the accused to the benefit of any doubt; and (4) the 
slowness of an appellate Court in disturbing a finding of fact 
arrived at by a Judge who had the advantage of seeing. the 
witnesses, To slate this, however, is only.to say that the High 
Court inf its conduct -of the appsal should and will act in 
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accordance with rules and principles well known and recognised in 
the administration of justice, 


Their Lordships only desire to add that while the judgment 
of the High Court does not state in express terms that these 
principles have been acted upon, they have no reason to think that 
the High Court failed.to take all proper matters into consideration 
in arriving at their conclusions of fact. 

In the result, this appeal should be dismissed and their Lordships 
will humbly advise His Majesty accordingly. 

H. S. L. Polak & Co.: Solicitors for the Appellants. 

Solicitor, India Offices: Solicitor for the Respondent. ` 
KJ] R i Appeal diimissed. 


APPELLATE CIVIL. 


Before the Hon'ble Mr. Manmatha Nath Mukerji, Acting 
Chief Justice und Mr. Justice R. C. Mitter, 


KRISHNA CHANDRA BHOUMICK 
v. 
PABNA DHANABHANDAR CO. LTD., IN LIQUIDATION. 


Executing Court, if can entertain a claim to set off—‘Mutual dealings’, 
meaning of—Execution of decree obtained in Priey Council— Previous 
realisation under the same decree in the Subordinais Sudge’s Court —Such 
amount, if can be set of in the subsequent execution, 

An executing Court can entertain a claim to set off. ` 

Where there are mutual dealings between an insolvent and a creditor, an 
account bas to be taken of what is due from the one to the other in respect of 
such dealings and the balance of the account and no more is to ‘be paid by the 
one to the other. i ae 

In re Dainiry—Rxparte Mant (1) referred to. 

The term “ mutual dealings ” includes not only the case where a person oweg 

a debt to tha insolvent but also where there is aclaim for liquidated damages. 


* Appeal from Original Order No. 465 of 193a against the order of S. S. R. 
Hathlangedi, Esq. Officet exercising the powers of a Subordinate Judge of Zillah 
Pabna, dated the a7th September, 1939. 

(1) (1900) 1 Q. B. 546. 
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Mertsy Steel and kron Co, Ltd. v. Naylor, Benson and Co. (1) and Tiley v. 
Bowman Lid. (a) referred to. 


In execution of a decree for costs obtained by the decree holder in the Privy 
Council, the judgment debtor is entitled to claim a deduction of the sum of 
money previously recovered by the decree holder on account of the decree for 
costs awarded by the Subordinate Judge which decree was ultimately reversed by 
the Privy Council. 


The fact that In the meantime the decree-holder Sonne went into liquida- 
tlon will not affect the claim of {he parties. 


Appeal by judgment debtor. 
Objection under section 47 of the Code of Civil Procedure. 
The material facts appear from the judgment. 


Messrs. Atul Chandra Gwpta, Dinesh Chandra Ray and 
Nagendra Nath Bose for the Appellant. 


Mr. Krishna Kamal Maitra for the Respondent. 


The judgment of the Court was as follows: 
Mitter, J.:—This appeal is on behalf ofthe judgment-debtor 


` whose objection under section 47 of the Code of Civil Procedure 


hes been rejected by the learned Subordinate Judge of Pabna. 
The appellant purchased on the 26th June, 1924 at a revenue sale 
axemindary whieh belonged to the Pakrasis. The Pabna Dhana- 
bhandar Co. Ltd., which had not then gone into liquidation, had 
before the revenue sale advanced money to the Pakrasis on a mort- 
gage of the said zsmindary. At thé date of the revenue sale and at 
all material times the position of the respondent company was that 
of a mortgagee, The appellant paid the whole of the purchase money 
which remained in deposit in the Pabna Collectorate. 


Tho respondent company instituted on the roth July, 1925 & suit 
to set aside the revenue sale. To the said suit the appellant was 
defendant No. r and the Pakrasis defendants Nos. # to rr.. The 
learned Subordinate Judge decreed the suit with costs against the 
appellant, which cost was assessed at Rs.c8q-11. The appellant 
before us preferred an appeal to this Cqurt which was dismissed on 
the 23rd May, 1928, subject to the modification that the decree for 
cost against the appellant was set aside. An appeal was taken to 
His Majesty in Council bythe appellant but it was dismissed and 
the appellant was directed to pay to the respondent £246-16-3d. as 
cost. The net result was that the-revenue sale was declared invalid, 
the decree for cost passed against the appellant by the Subordinate 


(1) (1884) L. R. 9 A. C. 434 (a) L. R. [1910] 1 K. B. 745- 
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Judge was vacated and the appellant was directed to pay £247-16-3d 
as cost incurred bythe respondent in England in resisting the 
appeal to His Majesty in Council. 

Shortly after obtaining the decree from the Subordinate Judge 
the respondent company applied for executing the decree for costs 
passed by the Subordinate Judge. The appellant moved this Court 
for stay. The material portion of the order passed on the 18th 
February 1927 by this Court onthe said application i is in these 
terms : = 

+ “The opposite party will be entitled to execute this decrée for 
costs a against the petitioner before us to be recovered out of the 
money now in deposit in the Collectorate, which the petitioner paid 
as purchase money for the sale of the-property which has now been 
set aside, the money being now held. to the credits of tbe 
petitioner. ” 

The respondent company accordingly withdrew on the rath 
July 1927 from the said deposit a sum of money sufficient to cover 
their decree for costs, giving security for the due performance of the 
decree that may be passed by this Court. The appellant also paid 
revenues and cess amounting to Rs. 543-5-6 that fell due from the 
date of his purchase at the revenue sale. 

The respondent company has since gone into liquidation. The 
said company represented by the liquidator applied on the goth May 
1932 for execution of the decree for costs awarded by His Majesty 
in Council The appellant preferred objections under section 47 of 
the Code and of the many objections he preferred only one is now 
-for consideration before us, namely, whether he is entitled to claim 
a deduction of the sum of money recovered an- account .of the 
decree for costs awarded by the Subordinate. Judge, which decree 
was ultimately reversed, and of the sum of money paid by him on 
account of revenue and cess with interest. The Subordinate Jadge 
overruled this claim assigning two, reasons for his decision. He held 
that the appellant ought to have filed an application for restoration 
as soon as the High Court set aside the decree. for costs passed by 
the Subordinate Judge and big claim was barred by limitation. He 
further held that the fact that the respondent - company had gone 
into liquidatign had introduced a- complication. and to allow thé 
claim of the appellant would be to give him a preference. 

The appellant has urged before us that both the grounds men- 
tioned by the Subordinate Judge are erroneous, The advocate for 
the respondent, besides supporting the-reasona of the Subordinate 
Judge, has urged before us a further ground, namely, that the claim 


THE CALCUTTA LAW JOURNAL {Vor. 1X, 


of the-appellant is in substance a claim to a set off which, he says, 
an executing Court cannot entertain. We consider the last point 
urged by him to be of no substance, If an order for restoration 
had been passed the executing Court would have been bound to 
give the appellant credit for the sum of money recovered by the 
respondent in execution of the Subordinate Judge’s, decree under 
order 21, rule 18 of the Code. ‘The legislature has recognised the 
principle that an executing Court can entertain a claim to set off 
(order ar, rule 19), and although the case before us does not come 
-witbin the strict terms of order 21, rule 19 we are of opinion that 
on general principles and in the exercise of its inherent power such 
a Court can give effect to sucha claim. 


We do not also consider that the winding of the respondent 
company has any effect on the claim of the appellant and that if he 
is otherwise entitled to have credit for the money paid by or 
recovered from him, the fact that the Company has gono into liqui- 
dation would not stand in his way. 


Long before thə making of statutory provisions on the subject 
it was the practice in bankruptcy, where there was a debtor and 
creditor account between the bankrupt and another person, to take 
the account between them and to adjust the balance, provided that 
the debts were connected with each other [See James young v. The 
Bank of Bengal (1)|. The statutory provisions on the subject 
extended the same rule to casea where the debts were unconnected 
with each other. This statutory extension is that where there are 
mutual dealings between an insolvent and a creditor an account has 
to be taken of what is due from .the one to the other in respect of 
such mutual dealings and the balance of the account and no more 
is to be paid by the one to the other. These provisions are based 
on manifest justice ; otherwise the receiver in insolvency would be 
able to recover the-full amount due to the insolvent leaving the other 
person to takea gro rata dividend only. Sections 46 of the Pro- 
vincial Insolvency Act and 47 of the Presidency Towns Insolvency 
Act deal with this matter in the way indicated above. In the case 
of Za re Daintry—LExparte Mant (2); it was argued that the trustee 
in bankruptcy could recover twenty shillings in the pound from 
Messrs, Mant and say that Messrs, Mant must be content witha 
dividend on the debt due to them from the bankrupt, but Lindley, 
M.R,, repelled the contention as unarguable. The term “ mutual 


(1) (1836) 1 M. J. A. 87 (142-149). 
(2) (1900) 1 Q. B.-546. 
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dealings ” has been given by the decisions a very extended meaning. 
It includes not only the case where a person owes a debt to the 
insolvent but also where there isa claim for unliquidated damages. 
Damages for breach of covenant can be set off under the said pro- 
visions against a claim for rent and in the law reports diverse other 
cages can be found. [See Mersey Stes! and Iron Co. Lid. v. Naylor, 
Benson & Co. (1); Tilley v. Bowman Ltd. (2). In re Reference 
under Presidency Small Cause Courts Ad (3)]. Section 229 
of the Indian Companies Act makes these principles applicable 
to a company in liquidation. The only exception to these 
rules is the case of a contributory. A share-holder of a limited 
Company, who is also a creditor of the same, in the event 
of the Company being wound up, is not entitled to set off the debt 
due to him against the calls, nor set off against the calls a dividend 
which may come to him thereafter. Jn re Overrent—Gurney & Co. 
—<GrissePs case (4). We are accordingly of opinion that the second 
ground assigned by the Subordinate Judge for overruling the claim 
of the appellant cannot be sustained. 


The rejection of his claim on the ground of limitation cannot 
also in our opinion be sustained. The ownership of the money in 
deposit in the Collectorate, from which the respondent withdrew 
a sum of money to satisfy his decree for costs, was not -set at rest 
till the decision of the Judicial Committee. If the sale had been 
affirmed the surplus would have belonged not to the appellant but 
to the Pakrasie. If the decree setting aside the sale stood confirmed 
then and then’only the said surplus would have belonged to the 
appellant and could have been regarded as his money. During the 
pendency of the appeals or before filing them the appellant could 
not have withdrawn the same: without seriously imperilling his 
appeals, Ifafter the decree of the High Court he had made the 
application to get the money back from the respondent bis position 
would not have been happier. We think that in the circumstances 
of this case the right to apply accrued to the appellant ‘under 
Article 181 of the Limitation Act when the Judicial Committee 
disposed of his appeal. We accordingly hold that ‘the appellant is 
entitled to set off against the respondent’s claim the sum of 
Ra, 98g-11-0, which the respondent took out of the surplus sale 
proceeds. 

(1) (1884) L. R. 9 A. C. 434- 

(a) L. R. (1910) 1 K. B. 745. 

(3) (1904) I. L, Rĉ28 Mad. 240. x 

(4) (1866) L. R. 1 Ch, App. 528. 
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Crn., The claim for the sum of money paid by the appellant on 
1934. account of revenue and cess stands on a different footing. The 
Krishna Chandra  7O8poudent who was a mortgagee was not under a liability to pay 
Bhoumick the same. The liability is an eventual liability of the Pakrasian We 


Pabna Dtanabhandar accordingly modify the order passed by the Subordinate Judge and 


Co, Ltd. @ allow the appellant credit for the aforesaid sum of Rs. 98-rr-o only. 
Hitter, F. The parties to bear the respective costa throughout. i 
TA Mukerji, A. C. J. :—I entirely agree. , 
? PRR | _ Appeci allowed in part. 
‘Before the Hon'ble Mr. Manmatha Nath Mukerji, Acting 
Chief Justice and Mr. Justice S. K. Ghose. 
Cvm. ` RADHANATH DAS AND ANOTHER 
1934¢- 0. 
aw 
Fuly, 26. 
Pirie SADHAN CHANDRA DEY.* 


Execntion of decree for khas possestion~Symbolical possession delivered— 
% Decres, if can be executed for the second time for actual possession — Plot 

numbsr mentioned in the decrees, if can be alisred at the time of execution. 
A Where a decree for khas possession mentions a certain plot nomber, that'oan- 

not be altered at the tima of execution. 
When in axecntlon of a decree possession is delivered withont any objection, 
that decree cannot be executed for the second time on the ground that in the pre- 
=- vious execution only aymbolical possession was asked for. 


The remedy of the decree-bolder in such cases lay elsewhere and not by means 
of execution for the second time. 


Appeal by the Judgment-debtore, 
_ The material facts appear from the judgment. 

Mr. Sudhir Kumar Kastapir for the Appellants, . 

Messrs. Bhagirath Chandra Das and Jafaeswar Mandal for the 
Respondent. 


* Appeal from Appellate Order No. 257 of 1933 against the order of B. M. 
Mitra, Reqr:, District Judge of Midnapore, dated the 4th of April, 1933 affirming 
that of Babu Jitendra Kumar Biswas, Munsiff, rst Court, ‘Tamluk, dated the 14th 
February, 1933. - 
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j i : - Cvi. 
The judgmant of thə Court was as follows: C, A. V. ” 
This appeal, in our opinion, must succeed. The decree in the 1904. 


present case was one ior possession of a plot of land which was Radhanath Das 
described therein as settlement plot No. 6 a, consisting of 1 bigha 
and odd of land and tank, lying within certain boundaries, It was abt 
. executed as a decree for khas possession. The writ issued- was in “ems 24. 
“accordance with Order ar rule 35, and that writ being executed, 
areceipt was given on behalf of the decree-holder stating that 
possession tə tho exclusion of others bad been received. No 
objection tọ the delivery of possession was taken either by the 
decree-holier or by anybody else and the Court made the following 
order. - 
“ Possession delivered on roth May 1931. No objection put in. 
No other steps taken. Orler that the execution case is dismissed 
on part satisfaction. ” 
Part satisfaction was recorded because the decree as to costs was 
yet unrealisad, 
Thereafter the present execution has been started by the decree- 
holder in respect of the same decree, and the substance of bis-case 
ia that he now wants to have khas possession of the decretal lands 
ousting the judgment-debtors, because, as he alleges, on the previ- 
ous occasion only symbolical possession was asked for by oversight, 
that it was only such possession that was given and that in the 
previous petition for execution the decretal land had been wrongly 
described as Dag N `. 61a in the place of Dag No. 577. The Courts 
below hava ordere! the execution to proceed. 
The allegations on which the present case is founded are not 
true: The decree was in respect of Dag No. 612, the writ issued 
wis for khas possession and it was khas possession that was deli- 
vere |. To let the present petition to proceed would be clearly to 
go behind the decree, and to allow the decree-holder to execute the 
decree a second time for getting the same kind of possession that 
he has admitted he got. If Dag No. 612 and not No. 577 was the 
correct number of the Dag or if only symbolical possession was what 
was delivered, his remedy does not lie in a second execution, what- 
ever other remedy, if any, he may have. 
The appeal is allowed, and the orders of the Courts below being 
set aside it is ordered that the execution petition be dismissed with 
costs in all the Courts, hearing-fee in this Court being assessed at 
one gold mohur. isp 


P. R 7 Appeal alowed. 


v. 
Sadban Chandra Dey 


Tune, I. 
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GOPI KRISHNA SAHA 


‘ 


v. 1 


SURENDRA NATH CHOWDHURY AND oTuErs.* 


co. 


Rent —Excess rent for excess œ sa—Standard of measuremenit—Presumption— 

Such presumption, when rebulted—~Finding of fact, when conclusive. 

In a sult for recovery of additional rent for excess area, the plaintif Is entitled 
to the presumption that the standard of measurement at the date of publication of 
record of rights was the standard which obtained at the time of inception of the 
tenancy. 

ishan Chandra Mitter v. Raja Ram Ranjan Chakravarty (1), Maharaja 
Birendra Kishore Manihya Bahadur v, Bhola Mia Majumdar (2), Sasanka 
Kumar Nayak v. Hit Lal Sow (3) referred to 


But such presumption Is rebutted when there is no proofas to what was the 
standard of measurement at the tima the tenancy was created. 
A finding of fact arrived at by a Court of fact is final if such finding is based 
upon evidence. 
Appeal by the Plaintiff F 
Suit for recovery of additional rent for excess area. 
The material facts appear from the judgment of 


S. K, Ghose, J. :—This second appeal arises out of a@ suit for 
recovery of additional rent for excess area. The plaintiff has 
purchased the patni and darpatni rights of mouza chatiani in 1304 
B. S. The defendants are holders of a jote bearing a rent of 
Rs. 34-10a-8 pies annually. The plaintiffs case is that this rent was 
assessed with reference to an area of 78 bighas and odd without - 
specific boundaries ona standard of 18 inches to a cubit and that 
the jama is not mokarari. His further case is that according to the 
record of rights which was finally published in 1925 the defendants 
are possessing an area of 180 bighas. Therefore in respect of 
excess area of 102 bighas the plaintiff claims excess rent of 
Rs. 126-ya-7 pies per year. f 
- The defence is that the holding is mokarari, that the existing 


* Letters Patent Appeal No. 19 of 1933 against the judgment of the Hon'ble 
Mr: Jostice S. K. Ghose, dated the 1st i 1933 In Appeal from Appellate 
Lecree No. 2668 of 1930. 

(1) (1905) 2 C. L. J. 125. 

(a) (1987) 97 I, C. 385. 

(3) (1932) 37 C. W. N. 450. 
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rent is a consolidated one for lands within certain boundaries and 
not with reference to any particular area, and also that the area of 
the jote according to the standard of 26 inches per cubit will be 
109 bighas and odd, and that' there had been no encroachment. 
The Munsiff dismissed the suit. On appeal the learned Subordinate 
Judge found that the defendants were in possession of an excess 
area of 70 bighas and odd and in that view he gave a aa decree. 
Hence this second appeal. 

It seems to me, upon reading the agio of the learned Judge 
below, that he bas taken, a part of- the plaintifi’s case anda part of 
the defendants’ case and wrongly thrown the burden of proof upon 
the defendants, with the result that he has'come to a‘ decision 
which is neither the case of the defendants nor the case of the 
plaintiff. There is no doubt thatin a case made under section 52 
of the Bengal Tenancy Act for realization of excess rent on account 
of excess area, the burden of proof is initially on the plaintiff. 
When a letting upon the basis of measurement is proved the burden 
shifts on the tenant to show that the rent is a consolidated one. 
This has been pointed out by Rankin C. J. in the case of Manindra 
Chandra Nandi v. Kawlat Sheikh (1). Now in the_present case 
there is an absence of evidence on the plaintifi’s side to show that, 
whether at the inception or at any subsequent period, there was any 
settlement with reference to area. But the learned Judge thinks 
that this lacuna is supplied by the evidence from the side of the 
defendant No. 1, who made certain admissions in his depositions in 
three previous cases. Ex. 6 is a copy of the deposition in a case of 
1902. Ex. 6(F) isa copy of a deposition ina case in Igro and 
Ex. 6(C) is a copy of a deposition ina case in 1920. From there 
depositions the learned Judge has concluded that the defendant 
No. 1 has admitted that there was a potta relating to a jama of 
Ra. 34-102-8 pies and that it was stolen’ The learned Judge holds 
that the defendant No. 1 has not been able to prove the loss of the 
potta and apparently therefore be takes the remark of the defendant 
No.1 with reference tothe potta as being in the nature ofan 
admission. There he saysthat evenif the lossof the patta be 
taken to be proved, still be regards the evidence of the defendant 
No. 1 as secondary evidence with regard tothe contents of the 
document. What the defencant No. r ectually said in the course 
of these thr ee depositions is to the following effect. In the case of 
1902, he says that the paita wasin bis house and he had seen it 
4 Or 5 years ago. In rgro he deposed that the patty was missing 


(1) (1923) 38 C. W. N. 264.: 
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and of course since then it had not been found. In the course of 
his deposition he sid: ‘The quantity of land contained in this 
jote is 170 bighas of 26 inches standard. I saw this quantity in the 
kaimi gotta and alsó in the Dagbili The learned Judge seems to 
think that this goes to show that the settlement of the jote was with 
reference to area and he accepts the aforesaid depositions to the 
extent of the mention of the ares. But he does not accept the 
deposition with the reference to the 25 incbes standard. It’seems 
to me that this method is erroneous. Whetber the depositions be 


‘taken as admission or as secondary evidence, it was not open to the 


learned Judge to accept a portion and reject the rest and the case 
‘of Motabhoy Mulla Essabhoy v. Mulji Haridas (1), cannot be cited 
as authority for °a contrary proposition. Therefore the evidence 
comes to this that the patta contained mention of rro bighas of 
26 inches standard and this is not tantamount to saying that the 
-paita contained a further mentish that the land had been settled 
with reference to area. On the other hand in these old documents 
areas are frequently mentioned by guess and it does not necéssarily 
follow that, because a certain area is mentioned ina document, 
therefore the rent had been settled ‘with réference to area and not 
‘with reference to boundaries. In thé second place if it be accepted 
that the document mentioned 110 bighas of 26 inches standard then 
that is entirely inconsistent with the plaintifi’s case that it had been 
‘proved that the area ab now held by the defendants is in excess of 
the original area. `The learned Judge’ has proceeded “to show that 


“if the present area is converted by the standard of 26 inches it 


comes to 88 bighas which is very much less than rog bighas’ and 
odd as admitted by the defendant. Relying on this discrepancy the 
learned Judge has drawn an inference adverse to the defendant. 
This reasoning again seems tò me fallacious. In the first place it is 
nòt the cage of the defendant that the area of rog bighas and odd 
was the result of an exact measurement, because it waa not his 
cage that the rent was fixed with reference toa ‘particular area, In 
the second place, if the conversion by the 26 inchés standard results 


‘in a diminution of area,, it does not follow that the contrary cage of 


the plaintiff of excess area is therefore established. ` i 
Under section 52 of the Bengal Tenancy Act, in determining the 
area for which rent has been previously paid the Court shall have 


“regard to a number of circumstances which ara mentioned in sub- 


section (2). One of these ia the length of time during which ‘the 
tenancy lasted without dispute as to rent or arer. The Munsiff 


(1) (191s) L. R. 421, A. 103; 21 C, L. J. 507. ° 
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found that this jote had existed from before the time of the pérma- 
nent settlement, and that the plaintiff adduced no evidence to show 
‘what was the standard of measurement before 1849. These findings 
are not reversed by the learned Judge, but he throws the onus upon 
the defendant to prove how the excess area came in and -ultimately 
he holds that the defendant is in possession of land which formed 
no part of the land originally let out to them. 

Dr. Basak for the plaintiff respondent has contended that in any 
case it may be presumed that the present standard of 18 inches to 
a cubit was the standard at the inception of the tenancy and he has» 
referred to the case of Sasanka Kumar Nayak v. Hit Lal Saw (1). 
But in that case there was no proof of any standard whereas in the 
present case there is the deposition of the defendant to which I 
have referred, that the standard was 26 inches as alleged and he 
has given other evidence which was accepted by the learned Munsiff 
in the trial Court. 

Considering all the circumstances, I think that the learned Judge 
was wrong in holding that the plaintiff was entitled to excess rent on 
account of excess area. The judgment and the decree of the Court 
of appeal below are therefore reversed and those of the Court of 
first instance restored. 

This second appeal is allowed with costs throughout. 

The prayer forleave to appeal under section 15 of the Letters 
Patent is granted. 

Against this ‘decision the plaintiff appealed. s 

Dr. S. C. Basak and Surendra Nath Basu (Sr.) for the 
Appellants ` 

Messrs. Sarat Chandra Roy Chowdhury, Nagendra Nath Chow- 
dkury and Bireswar Chatterjee for the Respondents, 

The judgment of the Court was as follows: 

Mitter J :—This is an appel under section rg of the Letters 
Patent froma judgment of my learned brother Mr. Justice S. K. 
Ghose, The suit in which this appeal arises was brought by the 
plaintiff who is the appellant before us for additional rent for 
excess area. The Court of first instance dismissed the suit. The 
lower appellate Court gave a modified decree to the plaintiff gran- 
ting additional rent for an excess of yo Bighas and odd only. On 
appeal to this Court, Mr. Justice S. K, Ghose has allowed the 
appeal and has restored the decree of the Munsif, dismissing the 
plaintiffs suit Hence this present appeal under section 15 of the, 
Letters Patent. 


G) (1232) 97 C, W. N. 450. 
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The plaintiffs case is that he has purchased the Patni and 
Dar Patni tights of Mouz1 Chatiani in the year r304 B.S. The 
defendants are said to be the holders of a jote bearing a rent of 
Rs. 34-10a-’8p. per year. The case made by the plaintiff in the 
plaint further is that this rent was assessed with reference to an 
area of 78 Bighas and odd without specific boundaries on a stan- 
dard of 18 inches to a cubit and that the jama was not a Mokarary 
jama. It was further stated that according to the finally published 
record-of-rights,—which records were published in 1925,—the 
defendants are possessing an area of 180 Bighas, and it is said 
that the defendants are liable to additional rent for excess area 
Of roz Bighas. On this basis, the plaintiff claims a sum of Rs. 
126 and odd per year. The defence of the defendants, in subs 
tance, is that the holding is a mokarary holding which has been 
held by them from very ancient times, even from before the Per- 
manent Settlement of 1719 and that the existing rent ia a consoli- 
dated rent and was not with reference to measurement of any 
particular area. It ig further stated that measurement, if any, was 
made according to a standard of 26 inches per cubit and according 
to such standard of measurement, the area would be 109 Bighas 
and odd. It is further said that there was no encroachment on 
the lands of the Zemindar or the patnidars. The burden of 
proving that the defendants are holding excess land for which 
they are liable to an additional rent is undoubtedly in the first 
instance on the landlord. The origin of the tenancy is lost in 
antiquity, and it is very difficult at thia distanca of time to give 
evidence to show as to what was the area which was actually settled 
with the defendants. It iv said on behalf of the plaintiff that there 
is an admission by the defendants that there was a Potta in respect 
of this tenancy, that, according to the case of the defendants, that 
Potta was stolen and it would be presumed, it is said, that the 
Potta, if produced, would have gone against the defendants. The 
Subordinate Judge has relied on an admission of defendant No. 


. 1 in certain previous depositions, wherein it is stated, that the 
settlement of the jote was with reference to area, and it is further 


stated that the area was rro Bighas measured by the standard of 
measurement of 26 inches to a cubit. The Subordinate Judge also 
rested his decision on his view with regard to the standard of 
measurement, which he held to be x8 inches to a cubit which is 
algo the present standard of measurement, on the basis of which 
lands have been surveyed by the Survey Officer in preparing 
recorde-of-rights ; and on the basis, accepting the original holding 
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to be 109 Bighas, as admitted by the defendants, he has granted 
an enhancement in respect of the excess area, namely 180 Bighas, 
It was complained before Mr. Justice S. K. Grose, that the finding 
about this standard of measurement was based on no evidence 
und was therefore liable to be challenged in second appeal. That 
contention was accepted by Mr. Justice S. K. Gnose. Before us 
it bas been con‘ended by Dr. Basak who appears for the appellant 
that the learned Julge of this Court was bound to accept the 
finding of fact cn the question-of standard of measurement, arrived 
at by the lower appellate Court. Undoubtedly, a finding of fact 
arrive! at by a Court of fact is final, if such finding is based on 
evidence. In the present case the position is this: the plaintiff 
is entitle] to the benefit of -the présumption that the present 
standard of measurement was the standard which obtained at the 
time of the inception of the tenancy. There are authorities to 
that effect in the books, Reference may be made to a very early 
case, namely Jsžan Chandra Mitter v. Raja Ram Ranjan Chakra- 
varty. (1), where Mr. Justice Asutosh Mookerjee stated this: 
(at pp 132) “Here the plaintiff alleges that the standard of 
meagurement now prevalent is a cubit of 18 inches, and that the 
measure was in use when the leases were granted in 1859. The 
defendant asserts, on the otherhand, that the standard of measure- 
ment prevalent in 1859 was R cubit of 20 inches, Of this he gives 
no evidence; the District Judge has accordingly held that the 
measure now in use, was also in use in 1859. Itis not disputed 
that whichever measure be adopted, the lands within the boundaries 
would be in excess of the area mentioned as that with reference 
to which the rent was fixed at the inception of the tenancy ; the 
only question, therefore, is as to’ the quantity of thisexcesa. It 
is impossible to say thatthe District Judge has, under the circums- 
tances just stated, erred in holding that the state of things now in 
existence may -be presumed to have existed also in - 1859.” 
The same view was also taken by Mr. Justice B. B. Ghose 
and Mr. Justice Panton in the case of Maharaja Birendra 
Kishore Manikya Bakadur v. Bhola- Mia Majumdar (2). 
There the learned Judge observed this:- “With regard to the 
question of standard of measurement the presumption must be 
that the standard of measurement at the time of letting- out was 
the same ag it is now unless anything to the contrary is proved. 
As there is no ptoof to the contrary it must be presumed that the 


(1) (1905) a C. L. J. ras. 
(a) (1997) 97 1. C. 385. 
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same standard has continued. It is nota case of letting out by 
a settlement of the area, and if the arer is found to be in excess of 
what was let out the landlord is evidently entitled to increase of 
rent for such increase of area.” And ina very recent case, Mr. 
Justice Mullick was inclined to take the sume view : ` [See Sasanka 
Kumar Nayak vy. Hit Lal Som (1)|. Following these authorities, 
undoubtedly the plaintiff in this case is entitled to the benefit of 
the presumption that the standard of measurement which was 
prevalent at the date when the record-ofrights was finally published, 
was also the standard of measurement at the inception of the 
tenancy. But in the present case, that presumption has been 
rebutted by .the evidence which has been afforded by Thulliera 
manual of Surveying, 1875 Edition at page 402, from which it 
would appear that on account of the difficulties arising out of the 
varying standards of measurement, the Government laid downa 
uniform standard of measure in 1849 ; and this has been referred 
to by the munsifin hi: judgment at page 7 of. the Paper-book. 
Tho presumption which we could carry back beyond 1849 has 
been rebutted by the evidence in this particular case that there 
was no uniform standard of measurement prior to 1849. The cases 
in which the presumption has been pleaded are all cases after 
the year 1849. Besides, in those cases the courts had not the 
evidence which has been placed before them, that the Government 
had introduced a uniform standard of measurement iifter 1849 80 
far as the measures with which the Government had to deal were 
concerned. Weare, therefore, of opinion that the learned Judge 
of this Court has rightly stated that there is no proof as to what 
waa the standard of measurement beyond the year 1849. There 
is no doubt that this tenancy was created nearly half a century 
before 1849. Therefore the basis on which the lower appellate 
Court came to the conclusion that the plaintiff had proved that 
the standard of measurement at the time of the inception of the 
tenancy, was 18 inches to a cubit, is false, and the learned Judge 
of this Court was right in ae with that finding wbich was 
based.on no evidence in the case. 

In these circumstances we are of opinion that the Plaintiff bas 
failed to discharge the burden of proof for establishing the excess 
of area for which he claims additional rent. The appeal accor- 
dingly fails and it is dismissed with costs, 

E D. , Appeal dismissed. 

(2) (1992) 37 C. W. N. 450. 
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se v, 
RAMESH CHANDRA MAJUMDAR AND aNoTmER.* 
Noabad lands, settlement a/—Discretion of Gowernment— Fact ‘of ‘pects 


possession, if can be considered . 


The Government has the right to make settlement of lands appertaining to a 
Noabad taluk with anybody It pleases and at the time of making the aan 
the fact of previous ‘pomession is also taken into acpount, 


But Lf settlement is made by Government with sombody mg the fast of“ 
previous possession, AA acacia aaa 


‘Appeal by the Plaintiff. -5 
Suit for declaration of a share in a certain holding and for con 
firmation of possession. 
" Thé material facts appear from the judgment, - 
“Mr. Chandra Sekhar Sen for the Appellant. _ 
“Mr. Narendra Kumar Das for the Respondent. 
The judgment of the Court was as follows: 


. This appeal is on behalf of the plaintiff for declaration of his 
alleged 8 annas share in a certain holding and for confirmation of 


possession. The subject-matter of the suit is the watery portion of, 


atank recorded in Dag No. 1609 of the settlement map, The 
plaintif’s case is that the said tank was recorded as Dag No. 328 of 
the Chitta of 1200 M. E., in the possession | of Srimanta and Kalidas, 
The plaintif s further case is ‘that on the death of Srimanta, the 
property waa inherited by Srimanta’s son Radhakrishne on whose 
death the same passed to Brajeswari. Tho plaintiff is the daughter’s 
son of Redhakrishna. ‘The plaintiff's further case is that Kalidas’s 
rights devolved ultimately upon Harapriya who is defendant No. r. 
The other defendants are the sons of Harapriya, It appears that in 
the year 1871 Biswambar purchased at an execution mle Brajeswari’s 
allgged right whereupon Brajeswari instittited à suit to recover 
possession of her alleged share challenging’ the decree and the 
execution sale. In that suit Biswambliar, Harapriyá and Harapriya’s 
husband were parties defendants” The said suit ended in £ compro- 


‘x Appeal from Appellate Decree No. 261 ‘of 1938, agalnst the decree uf Babu 
Trailakya Nath Roy, Additional Sabordinate Jndge, ist Court Chittagong, - dated 
13th of July 1931, reversing that of Habo ` Juin Kishore Ray, Manslff snd Court, 
Reet weer Oke - 
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mise in the year 1872. “ By the terms of the Compromise decree to 
which Harapriya and Biswambhar were parties the right of Braje- 
swari to a moiety share “was recognised “and the said share was 
leased out in Etmani right for six years by Brajeswari to Lakshmi 
Kanta, the husband of Harapriya. The plaiptifi’s further , case is 
that although “Brajaéwari v wae in” possession juintly with ‘Harapriya, 
Harapriya’s husband, Lakshmi Kanta. who looked after, hor affairs 
fraudulently caused the name of Harapriya- to bẹ entered in the 
yecords í of Fasson’s survey which togk place in the, year 1878.~ It 
is, on the basis of, this record he pays that the Government granted 
in the year 1881 a jote settlenient to Harapriya. In the year 189s, 


` thero was-a Cadastral survey. Brajeswari was recorded as an'under- 


raiyat under Harapriya -but she having repudiated through Rasik 
the said position, her name was removed from the record of rights 
and, , Hare priya’s name alone. continued to be on the record. It 


appears that in the year 1914, a tank was re-excavated by the defen- 


dant No. 1 with the help of the District Board. She herself contri- 
buted a substantial sum of money. From the years 1914 to IQly 
there were preceedings under section g of the Specific’ Relief Act 
between the plaintiff and the defendants ‘in respect of the banks of 
the tank and in respect of some of the proceedings the plaintiff was 
successful. In the year,1928 the khas Tahsildar recorded the name 
of thé plaintiff along with the. name of Harapriya in the Govern 
herit Rögišter., It is on these, ‘facts that the plaintif žays that he 
has a moiety share“ in the jote which was Created in the name of 
Harapriye in the year 1881. “Tbe ‘plaipull also based his claim to a 
moiety bhare on title by adverse possession. ~~ 

7 Thé Conrt of first instance gave effect oa some of thé nsaan 
of thé plaintiff and decreed thé auit. The lower appellate Court has, 
However, dismissed the dáme. It is adinittéd by both the parties 
that, thé tank in question appertained to a Noabad taluk belonging ` 
to the Goverment and that the Government had the right to make 
any settlement it liked. It is the finding of the learned Subordinate 
Judge that the banks of ‘the tank in respect of which proceedings 
were taken under section 9 of the. Specific Relief “Act do „not 
appertain to ‘the Noabad Taluk, but they appertained to Taraf 
Mehals and were held under different titles. The learned Sub- 
ordinate Judge points out that in the Mughi Chitta the possession 
of Srimanta and Kalidas was simply recorded but they had in fact 
at the time or thereafter no rights to the land They assumed they 
had rights and on that footing dealt with tho property by transac- 
tionsas mentioned above. In the year 1877, Mr. Fasgon started his 
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survey and in the course of the same it was found out that Mughi 
Survey plot No. 328 together with some other plots was lying 
unsettled. The Sub-Deputy Collector Pran Krishna Das enquired 
into the fact of possession and came io the conclusion that ~Hara- 
priya was the only person in possession and was entitled to a settle- 
ment from the Government. Accordingly, in the year 1881, the 
land in suit was settled with Harapriya. That settlement for the 
first time created a right in the lands in suit. He accordingly held 
that so far as title is concerned, Harapriya is alone entitled to it. 
On the question of possession the learned Subordinate Judge in 
more places than one after reviewing the evidence came to the 
conclusion that the plaintiff was not in possession of the land in suit 
for a considerable period, much more than 12 years before the-suit, 
and, therefore, held that the plaintiffs claim based on a title by 
adverse possession was also not substantial. In my opinion, both 
. these findings of the learned- Subordinate Judge dispose of the 
matter. The right to the property was first created in the year 1881. 
The Government had the right to make settlement of Noabad lands 
with anybody it pleased. No doubt, in making the settlement the 
fact of previous possession is taken into account, butif the Sub 
Deputy Collector had come to the wrong conclusion on the question 
of possession still the settlement which was made with Harapriya 
would confer a right on her alone in the Jand. In this view of the 
matter the plaintiff cannot claim any interest in the jote so created. 
The mere fact that for'sometime, the husband of Harapriya looked 
after the properties of the plaintiff would not make him a trustee so 
asto give to the plainiiff on equitable principles a right to the 
settlement made by the Government in favour of Harapriya. Tho 
plaintiffs’ claim bared on adverse possession must also fail on the 


findings that he had no possession at least after the Cadastral settle- - 


ment which was finally published in the year 1898. For these 
reasons, I affirm the judgment and decree ee by the learned 
Subordinate Judge. 
The appeal i is accordingly dismissed with goste. 
E. D. -Appeal dismissed. 
i \ 
y 
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CIVIL REVISION. 
- Bofore, Mr. Justice Nasim Ali and Mr. Justice Khundhar 


BADAR RAHIM 
Civ, v. 
PH, af ` i BADHSHA MEAH.* 


. Fly, 4, 5,19 Religious Endowments Act (XX of 1863), Sections 14, 18—Relighous institution, , 
Ei if to be ef a public character—Endewments, classes of, contemplated -by the 
Act—'Trustes, manager or Superintendent’ if to be cia a 
Act—Leave to sue under Section 18, if proper. i 
~ Tho words, “appointed under this Act’? which occur in Section 14 of the 
Religious Endowments Act refer only to the committee and not to the trustee, 
manager or Superintendent. The trustee or manager who can be sued under 
this Act therefore need not necessarily be a trustee or manager appointed under 
the Act. ia td 
Ganes Singh v. Ramgopal Singh (1) referred to. =’ a 
` Religious institution contemplated in section 14 of the Religious Endow- 
ments Act must be a religions Institution of a public character and the endow- 
ments contemplated by that sectlon were endowments as were contemplated by 
. Regulation 19 of 1810 and so the Religious Endowments Act was applicable 
to ell classes of endowments to which the provisions of Regulation 19 of 1810 
was applicable and the provisions of that Regulation if they were in forces now 
would have been attracted to religious endowments of a public character which 
“bame into existence before and after 1863. i 
Held further, that the petitioner, who was the trustee or manager or superin- 
tendent of the endowment which was of a public character could be sued under | 
Section 14 of the Religious Endowments Act and leave to sue could be granted 
‘pnder section 18 of the said Act. 


Application under Section 115 of the Code of Civil Procedure 
and Section 107 of the Government of India Act. 


The material facts appear from the judgment. 


Mi. A. K: Roy (Advocate General) and Mr. Chandra Sshhar 
Sex for the Petitioner. 


- Messer, A. K. Fasiul Hug and Imam Hossain. Chaudhury for 
- thé Opposite Party. , 
The judgment of.the Court was as follows : 


This is an application in revision by one Badar Rahim of 
Fuly, 19. Chittagong, the Mutwali of certain Wakf which was created in the 


GA yY 


*Civil Revision Case No. 105 of 1934 agaiost the order of A. de. C, Williams 
Esqr. District Judge of Chittagong dated the gth November, 1933. 
* (1) (1870) 5 B. L. Rs 55 Appendix, 
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year 1907, against the order of the District Judge of Chittagong , 


dated the gth November, 1933, granting permission to the opposite 
parties to sue the petitioner under Section 18 of the Religious 
Endowments Act (Act XX of 1863). 

The only point urged in support of the application is that the 
Wakf having Leen created after the year 1863 the provisions of Act 
XX of 1863 are not applicable to this Wakf. Under Section 18 
of the Act, no suit under that Act, can be entertained without the 
permission of the Court to institute such a suit. The opposite 
parties applied to the Court for leave to sue the eee under 
section 14 of the Act which runs as follows :— 

“Any person or persons interested in any mosque, temple or 
religious establishment, or in the performance of the worship or 
of the service thereof, or the trusts relating thereto, may, without 
joining as plaintiff or any of the other persons interested therein, 
sue before Civil Court the trustee, manager or superintendent of 
such mosque, temple or religious establishment or the member 
of any committee appointed under this Act, for any misfeasance, 
breach of trust or neglect of duty, committed by such trustee, 
manager, superintendent or member of such committee, in res- 
pect of the trusts vested in, or confided to them respectively.” If 
section 14 does not apply to the wakf in question, leave cannot 
be granted under section 18 of the Act. 

Tt is not disputed in this case that the wakfin question, is a 
religious endowment and the petitioner is the trustee, manager or 
superintendent of the said endowment, It is also not disputed 
that the opposite parties are the persons interested in the said 
endowment. The only point for determination therefore is whether 
the petitioner is a trustee or manager of a religious establishment 
of such a character as is mentioned in section 14 of the Act. The 
words used in section 14 Damely, “appointed under this Act” refer 
only to the committee and not to the trustee, manager or superin- 
tendent. See the observations of Norman, J. ia the case 
of Ganes Sing v. Ramgopal Sing (1) The trustee or manager 
who can be sued under the Act therefore need not necessarily be 
a trustee or manager appointed under the Act. 

The section’speaks of the trustee or manager of any mosque, 
temple, or religious establishment. Now what is the meaning of the 
words “any mosque, temple or religious endowment”. Do they mean 
mosques temples or religious endowments to which only the pro- 
visions of the Act apply or do they include also mosques, temples 


(1) (1870) 5 B. L. R. 55 Appendix. 
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or religous establishmenta to which the provisions of the Act do 
not apply at all. In the case of Delrus Banoo Begum v. Nowab 
Syed Asgur Ali Khan (1), it was held that the religious endowment 
Act applies only to endowment for public purposes. That case 
went up to the Privy Council and although their Lordships dis- 
posed of the appeal on another point they observed that they saw 
no reason for disagreeing with that part of the judgment of the 
High Court where it was held that the endowment was not of such 
a public character as would sustain a suit under Act XX of 1863. 
Ses Asgar Ali Khan v. Delrus Banoo Begum (2). This view was 
also taken in Pratap Chandra Misser v. Brojo Nath Misser (3), Ram 
Prasad Gupta vy. Ram Kiskun Prasad (4). In the case of 
Fakurudin Sahib v, Ackeni Sakib (5), though it was observed by 
the learned Judges that section 14 is general in its application, it 
is not clear from the judgment in that case that the religious institu- 
tion involved in that case was not of a public character. In our 
judgment the religious institution contemplated in section 14 must 
be a religious institution of a public character. 

The next question is whether the religious institutions referred 
“4% 4h section 14 are those endowments only which are mentioned 
Mn thelopreamble of the Act ; in other words whether the preamble 

can be legitimately consulted to fix the meaning of the words in 
the enacting part. “The preamble of a statute has been said to 
be a‘good means of finding out its meaning, and, as it were, a key 
to the understanding of it; and, as it usually states, or professes 
to state, the general object and intention of the Legislature in 
passing the enactment, it may legitimately be consulted to solve 
any ambiguity, or to fix the meaning of words which may have more 
than one, orto keep the effect of the Act within its real scope, 
whenever the enacting part is in any of these respects open to 
doubt.” Maxwell on -Interpretation of Statutes, Seventh Edition 
pages 37 and 38 “But the preamble cannot either restrict or 
extend the enacting part, when the language and the object and 
‘scope of the Act are not open to doubt, It is not unusual to find 
,that the enacting part is not exactly co-extensive with the preamble, 
In many Acts of Parliament, although ẹ particular mischief is 
recited, the legislative provisions extend beyond it. The preamble 


(1) (1875) 93 W. R. 453. 
_ (2) (1877) I. L. R. 3 Cale. 324 (P'C ) ` 
63) (1891) I. L. R. 19 Calo. 275. 

(4) (1932) I. L, R. 11 Pat. 594. 

(5) (1880) IL, R. a Mad. 197. 
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is often no more than a recital of some of the inconveniences, and 
does not exclude any others for which a remedy is given by the 
statute. The evil recited is but the motive for legislation ; the 
remedy may both consistently and wisely be extended beyond 
the cure of that evil, and if on a review of the whole Act a wider 
intention than that expressed in the preamble appears to be the 
Teal one, effect is to be given to it notwithstanding the leas exten- 
sive import of the preamble. And generally although in cases 
where the meaning of words used in a statute is absolutely clear, 
the Court bas no right to go beyond them, when the words are 
- capable of one meaning, and at the sametime of a more extended 
meaning, the Court will look to the object and policy of the Act 
to see what meaning they ought to have”, Maxwell on the Inter- 
pretation of Statutes, Seventh Edition pages 39-40. In the case of 
Dhurrum Singh v. Kissen Singh (1) it was held that the Act is 
applicable to all classes of endowments to which Regulation 19 of 
1810 was applicable. In the case of Jan AÑ v. Ram Nath Mundul 
(2), Prinsep J. on a consideration of the preamble and the enac- 
ting portions of Act XX of 1863 has come to the conclusion that the 
thustee, manager or superintendent to whom provisions of the Act 
are applicable is a trustee, manager or superintendent of a mosque, 
temple or other religious establishment to which the provisions 
of Regulation XIX of 1810 were applicable. The learned Judge 
was of opinion that the same construction should be put upon 
Sections 13 and 14 of the Act. Inthe course of the argument 
the learned Advocate General who appeared for the petitioner 


did not. point out anything which would lead us to Giffer from the ` 


construction which was put upon the preamble and the sections 
of the Act in that case. Act XX of 1863 was passed with the 
object of relieving the Board of Revenue and the local agents 
from the duties imposed on them by Regulation XIX of 1810. The 
whole scheme of the Act would go to show that the Legislature 
was simply replacing the Regulation XIX of 1810. We are there- 
fore of opinion that Section 14 of the Act was really contempla- 
ting such endowments as were contemplated in the Regulation. 
This view of Section 14 has been accepted by the Patna High 
Court in the case of Ram Prasad Gupta v. Ram Kishun Prasad 
(3) The actual decision in the case of Fakwrudin Sahib v. Acheni 
Sakib (4), is not realy against this view, inasmuch as it appears 

(1) (1881) 1, L. R. 7 Calc. 767. (2) (1881) I. L, R, 8 Cak. 33. 


(3) (1932) I. L. R. 11 Pat. 594. 
(4) (1880) I. L. R. a Mad, 197. 
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to us that the Regulation VII of 1817 of the Madras Code waa 
applicable to the endowment in question in that-case. In the case of 
Sivayya v. Rami Reddi (1), it was no doubt observed by Shephard 
J. that Section r4 of the Religious Endowments Act was not in 
tended to be restricted to such institutions as came within the 
purview of the Regulation; but no reasons are given for that 
observations by the learned Judge. Inthe case of Muhammad 
Siraj-ul-Hug v, Imam-ud-Din (2) and in the case ‘of Syed Husain 
v. Syed Hamid (3) the endowment in question would have attrac- 
ted the provisions of the Regulation. Therefore in our judgment 
the Act would apply cnly to such endowments as are referred to 
in the preamble, that is, to those endowments to which Regulation 
XIX was applicable. 

The next point for consideration is what are the religious insti- 
tutions to which Regulation XIX was applicable. There cannot 
be any question that the Regulation was applicable to endowments 
which were in existence at the date of the Regulation 
and to which the Regulation was -actually applied. It is 
now well settled that the Regulation was applicable ‘to 
endowments which came into existence after it came into 


‘force. See Sivayya v. Rami Reddi (1). In the case of Verka- 


tachala Pillai v. The Talug Board Saidapet (4), the provisions 
of Regulation VII of 1817 as well as the preamble of that Regula- 
tion which are similar to Regulation XIX of 1810 were examined 
by the Madras High Court and it was held that the enacting 
portion of statute was sufficiently clear to cover future endow- 
ments. The words “have been granted” in Sections 1 and s, 
“granted” in Section 2, “made’’, and “were granted” in Sec- 
tion 3 and “is vested” in Section 6 do not in our opinion 
justify the interpretation that the Regulation was applicable 
only to ‘endowments which had already came into exis 
tence before the passing of the Regulation’ In the case of 
Venkatachala Pillai v. The Talug Board, Saidaget, (4) the 
learned Judges observed as follows- “ These words were used 
as applicable at the time when the Board of Revenue would be 
called upon to take action. Happier language might perhaps have 
been used to denote the intended meaning, regarding which we 
entertain no doubt, but we have to construe an old statute, and it is 


(1) (1899) I. L. R. 2a Mad, 223. 
(2) (1896) L L. R, 19 All. 104, 
(3) A. I. R. [1990] AlL 577. 

(4) (1911) I. L. R. 34 Mad. 375. 
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clear to us that it would not be reasonable to place on it the 
restricted interpretation suggested for the appellant. ” 

It is alto well established that in order to bring a suit under the 
Religious Endowments Act it is not necessary to show that the 
Regulation was actually applied to the endowment in question. 
See Ganes Sing v. Ramgopal Sing(1), Dhkurrwm Singh v. 
Kissen Singh(2), Mohomed Athar v. Ramjan Khan (3), Sheoratan 
Kunwari v. Ram Pargash (4), Muttu v. Gangathara (5), Satwriuri 
Sestaramanuja Charyulu v, Nanduri Sestapati (6), Ram Prasad 
Gupta sy. Ram Kishun Prasad (1} In order to attract the operation 
of section 14 of the Act all that is necessary is to show that the 
endowment is one to which Regulation XIX could have been 
applied, if it were still in force. 

It was not disputed before us that the endowment if question in 
the present case is of a public character and is of such a nature that 
the Regulation could have been applied to this endowment if it 
were now in force. 

It is however contended. on behalf of the petitioner that the Act 
contemplated only those endowments which were in existence at 
the time when the Act came into operation and to which the 
Regulation could have been applied. But if the Regulation could 
have been applied to religious endowments, which were created 
after the Regulation andif the Act also applies to endowments 
which could have been brought under the operation of the Regu- 
lation if it were in force now, it is difficult to resist the conclusion 
that the Act applies to endowments which came into existence after 
1863. The point under discussion wasconsidered by the Allahabad 
High Court, in, Sheoratan Kunwari v. Ram Pargash (4), Sped 
Husain v. Syed Hamid (8), by the Madras High Court in the case 
of Sioayya v. Rami Reddi (9) and by the Patna High Court in the 
case of Syed Diljan AK v. Bibi Aktari Begum (10). In the last 
mentioned case Mullick, J. of the-Patna High Court observed as 
follows: “Itis said that this section 14 cannot apply because the 


(1) (1870) 5 B. L. R. 55 Appendix. 
(2) (1881) I. L. R. 7 Calc. 767. 

(3) (1907) I. L. R. 34 Cale. 587. 
(4) (1896) I. L, R. 18 All. 237. 

tE) (1889) I. L. R. 17 Mad. 95. 

(6) (1902) I. L. R. 25 Mad. 166. 
(7) (1992) I. L. R. 11 Pat. 594. 

(8) A. I, R. [1930] All. 577. 

(9) (1899) I. L. R. 22 Mad. 223. 
(10) (1945) I. L.a- R, 4 Pat. 741 
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Act has no application to trusts established after 1863. It is said 


tbat the authorities which hold that section 14 of the Act is general-.- 


and that it applies to endowments created both before and after 
1863, were obifer dicta but it is clear. that this contention 


cannot be accepted. [See Dăsrrum Singh v. Kissen Singh (t),. 
| Fakuruddin Sakib v. Acheni Sakib (a), Sheoratan Kunwari v. 


Ram Fargask (3) and Sivayya v. Rami Reddi (4). By 
Regulation XIX. of 1810 all public endowments in tbis Pro- 
vince were declared to be under the control and superintendence 
of the Board of Revenue which was entitled to take charge 
of their properties and to administer the same, although it 
sometimes did not do so. In respect of some of the endow- 
ments the local Government had the power to nominate or confirm 
the manager or superintendent. In others the Local Govern- 
ment did not appoint but had powers of supeivision. Act XX of 
1863 made rules for the mansgement of both these classes, 
Regulation XIX if not repealed would have ‘been applicable to 
endowments created . after 1263 also and it is reasonable 
to suppose therefore that Act XX of 1863, which repealed it, 


was intended to hdve the same scope and that while some parts’ 


of it provided for endowments over which the Local Government 
were then exercising control,- Section r4 was intended to have 
wider scope and to apply to endowments coming into existence 


“in the future. We entirely agree with the view which has been 


taken in that case. 

Our conclusion therefore is that the words trustee, manager 
or superintendent of any mosque, temple or religious establish- 
tents in Section 14 of the Religious Endowments Act mean a 


trustee, manager or superintendent of a mosque, temple or religious 


institution to which the provisions of Regulation XIX of i810 would 
have ‘been applicable if they were in force now, and that the piovi- 
sions of regulation XIX if they were in ‘force now would have been 


attracted to religious endowments of a public character which came 


into existence not only before 1863 but also afterwards, 

The learned Judge was therefore right in holding that the 
petitioner can be sued under Section 14 of the Religious Endow- 
ments Act. 

The Rule is aor discharged, but there will be no order 
for costs, a 


P. B s Rule discharged, 


(1) (1881) I. L. R. 7 Calc. 767. (2) (1880) I. L. R. 2 Mad, 197. 
(3) (1896) 1. L. R. 18 All. 227, “(4) (1899) I. L. R. aa Mad, 233, 
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Present: Lord Blanesburgh, Sir John Wallis and Sir - 


Lancelot Sanderson. 
LACHMI NARAIN AND ANOTHER P.C. 
P z Sr 
SYED IBRAHIM HUSSAIN. uiy, 10. 


[On APPEAL FROM THE HIGH Court OF JUDICATURE . 
AT PATNA] 


Court of Wards Act, (Bengal Act IX of 1879), sections 35, 51, 60-A—Preperty 

"inherited by disqualified propristor—" Possession ” when taken by the Court 
of Wards—Attachment of swch property in execution of money decree 
okicined against the ward personally. 


By section 45 of the Court of Wards Act, 1879, (Bengal Act IX of 1879), 
whenever the Court of Wards has determined to take the ptpperty of a dis- 
qualifed proprietor under its charge, the Court shall make an order declaring 
the fact and directmg that possession be taken of such property on behalf of 
the Court, and the Court shall be heki to bein charge of such property from 
the time when possession shall have been so taken : 


Held that “possession ° under the Act mast depend upon the nature of the 
interest In the property In question of the disqualified proprietor. . ar 


A dlaqualified proprietor inberited from his brother certain property which 
was then in the adverse possession of a third party, andthe Court of Wards 
purported to take possession of the same (1) by issuing a notification that it had 
taken charge of the share of the deceased's property Inherited by the ward; 
(a) by iming orders to the Tehsildars to collect rents from tenants; (3) by 
lostityting a regalar snit against the third party to recover possession -of the 
ward's share. : i : 
_ Held, that in taking action as above, the Court of Wards had done all that 
it could possibly do In order to take charge of the ward’s property, and that the 
steps so taken by the Court of Wards to make ‘the Interest of the ward effective 
amounted to taking “ posseesion’ of the property within the meaning of 
section 35, and that therefore, by reason of section 60-A, thd appellant decree- 
holder was precluded from attaching and selling such property In execution of “ 
a money decree obtained by him against the ward personally in a sult to which 7 = 
the manager of his property was not named as the guardian ad litem (as required 
by section 51 of the Act). : 
Krishna Pershad Singh v. Gosta Behari Kundu (1), distinguished. 
Judgment of the High Court, Patna, (I. L. R, 10 Pat. 554), affirmed. 
Appeal No. a9 of 1932 from an order of the High Court, Patna, 


(1) (1907) 5 C. L. J. 494. e : ‘ 


Fuly, ro. 
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dated the 4th February, 1931, reversing an order of the Subordinate - 
Judge of Patna,'dated the arst August, 1928. 

The questions for determination on the appeal were: 
(1) whether the Court of Wards was in charge of the respondent’s 
property including the share of the properties inherited from his 
deceased brother, within the meaning of section 35 of the Court 
of Wards Act (Bengal Act 1X of 1879); (a2) Whetber section 60A of 
the said Act was a bar to the appellant’s application for attachment 
and sale of the property in suit. The High Court answered both 
the questions in the affirmative; (See I. L. R. ro Pat. 554). 

DeGruyther, K. C. and J. M. Pringle for the Appellants, 

Dunne, K. C. and Wallach for the Respondent. 
_ Cases cited during arguments ; f 

Debi Bakhsh Singh v. Shadi Lal (x); Dhanipal Das v. Mane- 
shar Baksh Singh (2); Krishna Perskad vw. Gosta Bekari (3); 

Dhunpat Singh v. Shoobhudra Kumari (4), Lachmi Narain 
Gouri Shanker v. Syed Mahomed Abrahim Hussain Khan (5) ; 
Krishna Pershad v. Moti Chand (6). 

Their Lordships judgment was delivered by. 

Lord Blanesb urgh :—This is an appeal from a-decree of the 


“High Court of Judicature at Patna, dated the 4th February, 1931, 


which reversed an order of the First Subordinate Judge there, 
passed onan objection taken to an application by the present 
appellants for execution of a decree of theirs against the respondent. 

The decree which the appellants sought to execute was passed 
on the roth September, 1922, as a money decree. It was directed 
against the respondent Ibrahim Hussain Khan personally, in a suit 
to which he alone was defendant. 

‘The objection to its execution was taken under section 47 of 
the Code of Civil Procedure 1908, and was made on behalf of the 
respondent through the general manager of the Court of Wards, 
Patna, as his next friend. The estate of the respondent had 
been under the management of the Court of Warda since the 
gth September, 1902, when on bis own application under section 
6 (¢) of the Court of Wards Act (Bengal Act IX of 1879) 


(1) (1916) L. L. R. 38 AIL, 271 (P. C.). 
(2) (1906) I, L. R. 28 All. 570 (P. C ), 
(3) (1907) 5 C. La J. 434 

(4) (1881) I. L. R. 8 Calc. Gao, 

(5) (1924) I. L. R. 4 Pat. 17a. 

(6) (1913) I, L. Re 40 Cale. 635 (649). 
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that Court assumed charge and took possession of all the pro- 
perty to which he ; was entitled. The decree holders, the appel- 
lants, had before their present application made attempts to 
attach and sell in execution of their decree, properties of the 
respondent in charge of the Court, but, it being held that such 
action of theirs was in contravention of section 60A of the Court 
of Wards Act, their execution petitions were struck off by orders 
of the High Court. This, the appellant’s further application for 
execution, was directed pointedly against certain specified pro- 
perties of the respondent inherited by him from his brother, 
Sayid Mehdi Hussain Khan, who died on the roth of March, 
1919, the appellants contention being that these properties have 
never in fact beenin charge of the Court of Wards so that, to 
them, section 60A of the Act has no application. The sole 
question in the case, therefore, is whether the appellants in view 
of the relevant provisions of the Court of Wards Act and the action 
of that Court with regard to them are entitled to haye recourse to 
these properties to satisfy their decree. 

Ibrahim Hussain Khan, the respondent, was one of a family 
of three brothers and two sisters, Mehdi-Hussain, the deceased, 
was the eldest of the brothers, Akbar Ali the youngest. 


On the death of Mehdi Hussain the respondent and bis brother, 
Akbar Ali, became each entitled according to Mahomedan law to a 
One-third share of his estate, the remaining one third devolved upon 
his two sisters. 

Mehdi had, in his lifetime, executed two wakf deeds, dated 
the asth May, 1917, and the 19th February, 1919, respectively, 
and at his death one Ali Zamin was, as Mutwali, in actual pos 
session of the property comprised therein. The property against 
which the appellants now seek to execute their decree isin effect 
the interest of the respondent in some of the properties included 
in the wakf, so that any right or interest of his in these properties 
depends upon the question whether or not the wakfnamas are 
void. 

In 1920 Akbar Ali instituted a suit against Ali Zamin as the 
Mutwali in possession to have it declared that the wakfnamas 
were void. In that suit the plaintiff claimed the recovery of 
possession of bis one third of the wakf property, and to it he 
joined as co-defendants -the respondent and his two sistere, The 
manager of the Court of Wards was not made a party but as will 
be seen presently, that Court was clearly cognisant of all the 

proceedings, l 
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On the 31st July, 1922, Akbar’s suit was decreed in his favour, 
and on appeal by the defendant Mutwali the High Court on the 
16th January, 1928, affirmed the decree of the Subordinate 
Judge, declaring the wakfnamas invalid and inoperative*. Against 
that decree of the High Court a further appeal to His Majesty in 
Council has been presented by the defendant. That appeal in 
February, 1931, when this matter came before the High Court was, 
and so far as their Lordships know, is still pending. It appears, 
however, that so far as the plaintiff Akbar was concerned execution 
of these decrees in his favour has not been stayed; and 
possession of his share has been given up tohim. But as tothe 
remaining two-thirds shares the Mutwali still remains in and retains 
possession of the property. . 

Itis convenient at this stage to state in detail the action taken 
by the Court of Wards for the protection of the respondent’s interest 
in the property inherited by him from his brother, 

First of all, the Court made early intimation that it treated 
the resoondent’s share in Hussain’s estate as being in its charge 
Medhi Hussain having died in March, 1919, the Collector of Patna 
on the 72th November, 1919, issued a notification that the Court of 
Wards had taken charge of the one-third share of the deceased’s 
property inherited by the respondent. Then, on the grst July, 
1922, the day on which ithe decree_of the Subordinate Judge in 
Akbars suit was pranounced the Collector ordered the manager of 
the Court of Wards to take possession of the respondent’s one- 
third share. On the same day, the manager issued orders to his 
tahsildars to collect rents from tenants in respect of the respon- 
dent’s share in the estate, and the High Court having, on the 16th 
January, 1928, affirmed the decree of the Subordinate Judge against 
the Mutwali, the manager of the Court of Wards, in the respondent’s 
name, instituted, on the 18th August, 1928, a suit against the 
Mutwali to recover possession of his share of the wakf property, 
By a subsequent order of the High Court that suit has been stayed 
pending the result of the Mutwali’s appeal on the main issue to His 
Majesty in Council. 

In the result, therefore, while it is true that, as the property 
now sought to be brought into execution has ever since the death 
of Hussain Khan been in the adverse possession of the Mutwali, 
neither actual beneficial possession of the property nor receipt of 
its rents and profits has been enjoyed either by the respondent or 
by the Court of Wards on his behalf it is also true that the decision 

* See I. L, R. 17 Patna 426—K, J. R. 
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of the Court of Wards to take charge of the property has since the 
date of Mehdi Hussain’s death been avowed, and the steps taken 
by the Court to make the interest of the respondent effective, have 
in view of the adverse claim and possession of the Mutwali, re- 
presented all, even in the matter of time, that could have been dons 
with any result. 

These are the facts with reference to which this appeal must be 
determine d. - 


Section 6 of the Court of Wards Act provides that proprietors 
of estates shall be held disqualified to manage their own property 
when they are— 

(e) persons as to whom the Local Government has declared 
on their own application that they are disqualified and that it is 
expedient in the public interest that their estates should be managed 
by the Court. 

This was amended to “the Court” in 1915 for Bengal and in 
1916 for Bibar and Orissa. 

Section 47 enacts that the Court shall have power to take 
charge of all the property of every such disqualified proprietor 
within its jurisdiction and also of the property of any minor member 
of the family of any such proprietor “who has an immediate or 
reversionary interest” in his property. 

_ Section 35 provides that whenever the Court has determined 
to take the property of a disqualified proprietor under its charge, 
the Court is to make en order declaring the fact and directing that 
posseasion be taken of such property on behalf of the Court, “and 
the Court shall be held to be in charge of such property: from the 
time when possession shall have been so taken.” 

Section 51 provides that in every suit brought against any ward 
he shall be therein described asa ward of Court, and the manager 
of such ward’s property or, if there is no manager, the Collector 
designated in the section shall be named as guardian for the suit 
and shall in such suit represent such ward, 

Section 604 is in the following terms :— 

“No property which is or has been under the charge of the Court 
shall be liable at any time, except with the leave of the Court, to be 
taken in execution of a decree made in respect of any contract en- 
tered into by the ward without the leave of the Court while his 
property was under his charge.” 

The learned Subordinate Judge of Patna, on the srst August, 
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1928, delivered judgment on the objection taken to the appella nts l 
application for execution. In his view the case turned upon the 
fact that the properties in question had been throughout in the 
possession of Ali Zamin, and notin that of the Court of Wards, 
that.the mere issue of orders to the servants of the Court of Wards 
to make collections was not enough to give the Court of Wards 


possession, that in his opinion the Court of Wards was not yet in 


charge of the properties in question and that therefore section 
Goa of the Act had no ‘application, and he held that the property 
was liable to attachment and sale in execution of the appellant’s 
decree even although the manager of the Court of Wards was 
no party to the suit or decree, He dismissed the respondent’s 
objection. 
~ In delivering judgment in the High Court on appeal from 
that order of dismissal Ross J. expressed the view that any 
property that came to award by inheritance or otherwise after 
he had been declared a disqualified proprietor and after the 
Court of Wards had taken over his property under section 35 
of the Act—as in this case it had done—must ‘be property 
which he was disqualified from managing, and the management 
whereof must automatically yest in the Court of Wards. In 
this case the Court of Wards had actually exercised over the 
property all the rights which the judgment debtor himself could 
have exercised had he not been a disqualified proprietor. The 
Court of Wards had done all that it could do or could be required 
todo in order to take charge of the property sought to be sold., 
He therefore held that the application for execution should be 
In a separate judgment leading to the same conclusion 
Fazl Ali J. said that the action of the Court of Wards plainly 
showed that it had assumed control of whatever interest was then 
possessed by the disqualified proprietor and that being so section 
60A applied. The learned Judge, as a separate ground of decision, 
expressed the view that the word “property” in the sections of 
the Act above set forth plainly meant the entire estate possessed 
by the disqualified proprietor, no attempt being made in the Act 
to distinguish the estate as a whole from the individual properties 
composing it. . . 
Their Lordships arrive at the same conclusion as did the 
High Court. Thelearned Subordinate Judge, in their judgment, 
failed to appreciate the governing importance of the fact that 
thronghout the property in question wasinthe adverse possession 
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of the Mptwalli, and that from him actual possession could only 
be obtained by legal proceas, which had in fact been instituted 
and is not yet finally concluded. Their Lordships agree with the 
High Court in their view that “possession” under the Act must 
depend upon the nature of the interest in the property in question 
of the disqualified proprietor. It is, for instance, assumed by 
the Act that a reversionary interest is one of which possession 
can be taken. 

_ With regard to the matter adumbrated by both of the learned 
Judges of the High Court, namely, whether the whole property of 
the disqualified proprietor automatically comes under the control 
of the Court of Wards, their Lordships are not in this case called 
upon to settle the question (or ?)` whether that Court is entitled to 
disclaim onerous property, as it did cr purported to do in Xviskna 
Pershad Singh v. Gosta Behari Kundu (1). It is sufficient to say 
with reference to the property now in question that there was no 
disclaimer by the Court—quite the reverse. The case cited on 
which the learned Subordinate Judge mainly relied has therefore, 
in their Lordships’ judgment, no application to the facta of tbe 
present cage even if on principle it be not open to criticism—as to 
which they say nothing. i 

Their Lordships would add that they think that insufficient 
attention has, so far, been paid to section 51 of the Act and to the 
fact that in the appellants’ suit no attempt was made to comply 
with its provisions, That omission must have a most important 
bearing on the question whether leave should ever be granted to 
execute against property of the disqualified proprietor any decree 
obtained in a suit so defective. 

On the whole case their Lordships are of opinion that the 
decree of the High Court was quite right, and they will humbly 
advise His Majesty that this appeal therefrom be dismissed and 
with costs. 


Watkins and Hunter: Solicitors for the Appellants. 
Solicitor, India Office: Solicitor for the Respondent. . 
K.J.R Appeal dismissed, 


(1) (1907) 5 C: L. J. 434. 
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APPEAL FROM ORIGINAL OIVIL. 


Before Mr. Justice L, W. J. Costello and Mr. Justice 
J. Lont Williams. 


THE CORPORATION OF CALCUTTA. 
Os. 


KUMAR ARUN CHANDRA SINGHA AND oTHERS* 


Transfer of Property Act (IV of 1883, as amended by Act XX of 1929), Section 
674, tf applies to statutory charges—Caleutia Municipal Act (IIB. C. ef 
1923) Section 205, charges under—]f to be enforced in one suit—Trans/fer 
of Property Act, if exhausties,—Preamble, tf can be referred to in order to 
construs an Act. 

Where the enacting pert of a statute is ambiguous the preamble can be 
referred to, to explain and elucidate it. 

Case laws referred to. 

Section 67 A of the Transfer of Property Act was not intended to apply to 
securities created by operation of law such as statutory charges bat only to 
securities which are created by act of parties. 


The section thérefore does not apply to statutory charges created under the 
provisions of section 205 of the Cakutte Municipal Act. 

So the Corporation is not bound to enforce all such charges in one suit. 

The Transfer of Property Act was not intended to be exhaustive and does 
not profess to be a complete Code. 

Satyabadi v. Harabadi (1) referred to, m 

Appeal by the plaintif, 

Tho material facts appear from the following judgment of 

McNair, J—This is a. suit by the Plaintiff Corporation for 
Rs, 134-4-9, on account of consolidated rates payable in respect 
of premises No. 2, Peyari Das Lane, Calcutta, which is a debutter 
property of which the first Defendant is the shebait, The Second 
Defendant is a lessee of the property under a lease for 70 yeara 
granted by the then shebait on the 29th. November, r917, and the 
third Defendant is a mortgagee from the second Defendant. 

The first Defendant alone contests the suit. He contends 
that the suit is not maintainable as the Plaintiff Corporation is 
a charge-holder under Section’20s of the Calcutta Minicipal Act 
over the property in suit and also has charges over other proper- 

* Appeals from Original Decrees Nos. 102 and 103 of 1933 against the decree 
of Mr. Justice McNair dated the 28th July, 1933. 
(1) (1907) I. L. R. 34 Cake. 223, 
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ties belonging to the same Defendant, for the enforcement of which 
it has brought five other suits, some of which have been decresd, 
His contention is that Section 67A ofthe Transfer of Property 
Act, which was inserted by the amending Act XX of 1929, makes 
it compulsory for a mortgagee or chargee who holds several mort- 
gages or charges over the same’or different properties of the 
same debtor to enforce all such mortgages or charges ina single 
suit. ` ; 

The Plaintiff Corporation’s charge arises under Section 205 
of the Calcutta Municipal Act (Ben. Act III of 1923) which 
provides :— 

“The consolidated rate due from any person in respect of any 
land or building shall, subject to the prior payment of the land 
revenue (if any) due to the Government thereupon be a first charge 
upon the said land or building and upon the moveable property, 
if any found within or upon such land or building and belonging 
to the said person”. 

The language of this section as was stated by this Court in 
Akhoy Kumar Banerjee v. The Corporation of- Calcutta (1) is per- 
fectly plain, and the intention of the legislature to make the con 
eolidated rate a frst charge upon the premises isobvious. _ 

The nature and incidents of such a charge are found by refe- 
rence to Section roo of the Transfer of Property Act which is in the 
following terms :— 

“Where immoveable property of one person is by act of parties 
or operation of law made security for the payment of money to 
another, and the transaction does not amount to a mortgage, the 
latter person is said to havea charge on the property ; and all 
the provisions hereinbefore contained which apply to a simple 
mortgage shall so far as may be apply to such charge”. 


Among the provisions applicable to a simple mortgage, and so 
applicable to a charge, are the provisions of Section 67 and 67A of 
the Transfer of Property Act. 

Section 67 defines the rights of a mortgagee “in the absence 
of a contract to the contrary,” and among those rights is the right 
to obtain from the Court a decree for foreclosure or sale. 

Section 67A provides :— 

“A mortgagee who holds two or more, mortgages easccutel 
by the same mortgagor in respect of which he has the right to 
obtain the same kind of decree under Section 67, and who sues 
to obtain such decree on any one of the mortgages, shall in the 


(1) (1914) T. LL R. 42 Calce 625 ; 21 C. L. J. 177; 19 Ce W. N. 970 
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absence of a contract to the contrary, be, bound to sue on all the 


-mortgages in respect of which the mortgage money has become due”, 


The defendant's contention, therefore, is that, #0 soon as.there 
are arrears of rates in respect of any property, the Plaintiff Cor- 
poration becomes entitled under Section 205 of “the Calcutta 
Municipal Act to a charge on that property. If there are several 
properties belonging to the same rate-payer, each of these pro- 
perties is charged in favour of the Plaintiff Corporation ; such a 
charge is a-charge within the meaning of Section roo of the Trans- 
fer of Property Act and can only be enforced subject to the limita- 
tions imposed by section 67A of that Act. 

For the Corporation various pleas have been dead with force 
and ingenuity. It is said in the first place that a charge-is nota 
mortgage inasmuch as it can be,-and in the present instance is, 
created by operation of law, and the provisions of the Transfer 
of Property Act which apply to a simple mortgage are applicable 
in the words of the Act, only “so far as may be” to a charge. . 

A mortgage, it is urged, can only be created by “act of, parties”, 
and Section 67A shows clearly from the. fact that it-refera to “two 
or more mortgages executed by the same mortgagor”, that it is 
intended only to apply to mortgages or charges created by “act of 
parties and is inapplicable to a charge created by operation of law ; 
moreover, by the words “in the absence of a contract to the con 
trary” in that section the mortgagee is given -an opportunity of 


_ contracting out of the obligation. imposed by the section whereas 


the charge-holder has no such opportunity. a 

_The intention of the legislature in introducing fe new section 
67A i in the Transfer of Property Act was undoubtedly to compel 
a mortgagee, who is entitled to the same-kind of decree in respect 
of several mortgages over the property of the same mortgagor to 
consolidate his mortgages and enforce them in a single suit 
provided he has not contracted out of his obligation, 

Iù my viéw the same obligation is placed upon. a charge- holder, 
under section too; and the words, “so far as may be” in that 
section are inserted becauss the legislature realised that some of 
the provisions of the Act. which deal with the rights and liabilities of 
mortgagors and mortgagees are inapplicable to charges. - 

The proviso that there may be a contract tothe contrary is 
applicable to a charge by “ act of parties”, though it is not appli- 
cable to a charge-by “ operation of law”. . 

The words “in the absence of a contract to the contrary’ are. 
contained in section uo of the Transfer of Popong Act a as well me in 
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section 67A. - Yet it could hardly.be contended that owing te these’ 


words a charge-holder would not be entitled to the right of sale 
which is provided by section 67. ` 

` Again it is urged that the insistence on consolidation as claimed 
by the defendant would. be productive of gieat inconvenience, and 


might deprive the mortgagee or charge holder of the power of - 


enforcing hia charges, if for instance the properties charged were in 
different presi iencies. £ 

It may well be that in such a case a single suit on all the pro- 
perties charged would not be essential for the legislature does not 
compel the institution of an incompetent suit. `. 

In the present instance that consideration does not arise, in view 
of the fact that the plaintiff Corporatioh is only concerned with. the 
collection:of rates i n-a circumscribed area, 

Finally it is contended that where there are two distinct mort- 
gages or two distinct charges in respect of the same property in the 
hands of the same debtor and in favour of the same creditors, the 
causes of action to enforce the two securities are distinct and the 
mortgagee or charge-holder has like any-other plaintiff the right to 
bring a separate suit on each cause of action. 

Section 67A,-it-is said purports to limit this elementary right, 
and any restrictive provision of this nature must be construed with 
the utmost strictness. Even if the section does provide that a mort- 
gageo who sues to obtain a decree on any one of the mortgages 
ghall.........be bound to sue on all the mortgages,.it does not pro- 
vide in so many words that he must sue on all the Moreas if in the 
samo suit, - 

In-.thia connection -it -is pointed out that no reliance can be 
placed on the marginal note for the purpose of interpreting the 
section. Balraj-Kunwar v, Jagatpal Singh (1). 

Although the words of the section do not stress the need fora 
single suit, they do, in my opinion, clearly indicate that a mortgagee 
who sues on any one mortgage shall where he holds, two or mort- 
gages executed by the same mortgagor, include- in his suit Mis claim 
to enforce all the mortgages. i ’ 

The intention of the legislature. is undoubtedly to re-instate the 
doctrine of consolidation, and as was said by Lord Selborne in 
Calsdonian Railway Co. v. North British Railway Co. (2). 

“The mere literal construction of a statute ought not:to prevail 
if it is opposed to the intentions of the legislature as apparent by 
the statute and if the words are sufficiently flexible to admit of some 


- (1) (1904) L. R. 311. A. 192; 8 C. W.N. 699. 
(a) (1881) 6 App. Cas. 114 (123). 
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other construction by which that intention can be better 
effectuated. ” 

One further point remains, 

Section 67A of the Transfer of Property Act, 1882, was inserted 
by section 32 of the Amending Act XX of 1929. 

Section 63 of the Amending Act provides so far as is material 
that nothing in......Section 32.........shall be deemed in any way 
to affect. 

“(a) The terms or incidents of any transfer of property made or 
effected before the rst day of April, 1930. ” 

And “(c) any right, title obligation or liability already acquired, 
accrued or incurred before such date.” 

A part of the plaintiff Corporation’s claim amounting to 
Ra, 74-9-9 refers to rates which became due prior to the rst April, 
1930 and the defendant admits that he has no defence to that 
portion of the claim, As regards the remainder of the claim the suit 
is incompetent and must be dismissed. 

There will be (1) a decree for Rs. 74-9-9 against all the | 
defendants. 

(2) A declaration that the plaintiff Corporation has a first charge 
on the premises No. 2 Peyari Das Lane, Calcutta, for the said sum 
with interest at 6 percent. The defendants will pay to the plaintiff 
Corporation 2/3 of their coats of suit, 

(3) A decree under order 34 rule 4 of the Code of Civil Proce- 
dure in form No. 5A in Appendix D to the rst Schedule thereto as 
amended by Act XXI of 1929. a 

Against this decision the plaintif appealed. 

Mr. A. K. Roy (Officiating Advocate-General), Mr. Page and 
Mr, N. C. Chatterjee for the Appellant. 

Mr. S. N. Banerjee ani Dr. S. C. Roy for the Respondent. 

The following judgment was delivered : 

Lort-Williams, J. :—In this suit the Corporation of Calcutta 
claimed Ra, 134-4-9 on account of consolidated rates payable in 
respect of premises No. 2, Pyari Das Lane Calcutta, which are part 
of a debutter property of which the rst defendant is the shedai#, the 
and defendant a lessee, and the 3rd defendant a mortgagee of the 
and defendant. 

The defence of the 1st defendant who alone contested the suit 
was that the Corporation’s claim arose by reason of a statutory 
charge created under the provisions of section 205 of the Calcutta 
Municipal Act, that it had similar charges over other properties 
belonging to the aame defendant for the enforcament of which it 
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had brought five other auits, four of which had been decreed by 
consent, and that by reason of the provision of section 67A of the 
Transfer of Property Act, the Corporation must enforce all such 
charges in one suit. 

Section 205, Calcutta Municipal Act provides :— 

“The consolidated rate due ‘from any person in respect of any 
land or building shall, subject to the prior payment of the land 
revenuo (if any) due to the Goverment thereupon be a first charge 
upon the said land or building and upon the movable property 
(if any) found within or upon suc h land or building and belonging 
to the said person.” 


Section 67A Transfer of Property Act provides :— 

“A mortgagee who holds two or more mortgages executed by 
the same mortgagor in respect Of which he bas the right to obtain 
the same kind of decree under section 67 anc who sues to obtain 
such decree on any one of the mortgager, shall inthe absence of 
a contract to the contrary, be bound to sue on all the mortgages in 
respect of which the mortgage money has become due.” 


Sec. 100, Transfer of Property Act provides :— 


‘Where immovable property of one perton is by act of parties 
or operation of law made security for the payment of money to 
another and the transaction does not amount to a mortgage, the 
latter person is said to have a charge on the property and all the 
provisions hereinbefore contained which apply toa simple mort- 
gage shall so far as may be apply to such charge. ” 


The learned Judge (McNair, J), decided in favour of the defen- 
dants, except-with regard to that part of the claim which referred 
to rates which became due prior to the rst April, 1930, when 
section 67A came into force. As regards the reat of the claim he 
held that the suit was incompetent and dismissed it. The Corpora 
tion has appealed against this decision ~- 


In the first place, the Corporation draws attention to the serious 
inconvenience which would or might arise if the decision were 
correct. The Corporation ‘before making any claim for rates, 
would have to make sure in every case whether the defendant or 
defendants had any other properties within the municipal area, 
which were subject to similar charges, and if they had, would have 
to ascertain further whether they were within the same jurisdiction, 
because the municipal area lies within the jurisdiction of more than 
one Court. , The statutory charge applies to both movables and 
immovables, and to both owners.of movables and immovables and 
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occupiers and sub-tenants and purchasers (sections 199, 200, 205 Of 
the Calcutta Municipal Act). The inclusion of such various and 
overlapping rights and obligations in one suit would or might lead 
both to confusion and hardship. i 

Nevertheless, these considerations would have little weight, if 
the words of the statute and the intention of the legislature were 
clear and unambiguous. The Court would be obliged to give 


.efiect to them in spite of the consequences. Section 67A of the 


Transfer of Property Act is one which restricta the rights of 
mortgagees and therefore’ must be construed strictly. (Maxwel?s 
Inter petation of Statutes 7th Ed. 445). The section seems to have 
been thrust into the Act without due consideration of its effect 
upon other sections, for example, section roo. Presumably, it was 
intended as a benefit to mortgagors. This may be ao, when there 
ig more than one mortgage on the same property and they are liable 
to foreclosure. But the section has been drawn wide enough to 
include mortgages on different properties which are liable only to 
sale, and it is difficult to appreciate how it can benefit a mortgagee 
to have to meet demands in respect of all such obligations at one 
and the same time. 

Section 100 Transfer of Property Act purports to deal primarily 
with the incidents of the security, and not with the method of 
enforcing it, and declares that the provisions thereinbefore, 
contained which apply to simple mortgages, shall apply to charges, 
only “so far as may be.” That all the provisions thereinbefore 
contained do not apply to charges, and that section roo was not 
intended to apply to some statutory charges was decided i in Fotich 
Chunder Dey Sircar v. Foley (1). 

It is not easy to understand why charges created by operation of 
law have been included within the provisions of section rco. But 
for the fact that there are some other sections in the Act which refer 
to such charges, one would have thought that they had been inclu- 
ded by inadvertence because the Transfer of Property Act, 1882, 
is “an Act to amend the law relating to the transfer of property 
by act of parties”. This is expressly stated also in the preamble 
and where the enacting part of a statute is ambiguous, the preamble 
can be referred to, to explain and elucidate it, Raj Mal v. Harnam 
Singh (a) citing Doe v. Brandling (3) ; Fellows v. Clay (4), and 


(1) (1887) I. L. R. rg Calc. 492. 
(2) (1947) I. L. R. 9 Lah. 260. 
(3) (188) 7 B. & C. 643.. 
(4) (1843) 4 Q. B. 313 


Vor. LX, } -HİGH COURT: 


Sussex Pearags case (1) In Powell v. Kempton Park Racecosirse Co. 
(2), Lord Halsbury said: “Two propositions are quite clear one, 
that a preamble may afford useful light at to what a statute intends 
to reach, and another that if an enactment is itself clear and unam- 
biguoua, no preamble can qualify or cut down the enactment.” 

Careful examination of the terms of section 67A makes clear 
in my opinion, that it was not intended to apply to securities crea- 
ted by operation of law such as statutory charges, but only to com 
sensual securities which are created by act of parties. Thus it 
applies to mortgages “executed. by the same mortgagor”, and pro- 
vides that certain obligations sball arise “in the absence of a con- 
tract to the contrary.” Both terms are inappropriate to a statutory 
charge. And even if it were arguable that the first refers only to 
mortgages, and may be ignored because section roo applies the 
other provisions of the Act to charges only “so far as may be”, yet 
the power of contracting out is clearly an essential part of the 
section and could not-be given effect to in a statutory charge, 
unless the particular statute so provided which is not so in the 
present case. £ 


Moreover, the language of the section Py inappropriate in other ` 


respects to a statutory charge such as that created by section aos 
of the Calcutta Municipal Act. This comes into being for the first 
time when the rates become due, whereas section 67A clearly 
contemplates a security which is already in existence at the time 
when the “mortgage money has become due.” 

It is true that the logical result of this construction of section 
67A is, that section 67 also which contains the same words “in the 
absence of a contract to the contrary,” does not apply to sgcurities 
created by operation of law and thus the owners of such securities 
cannot avail themselves of the benefit of the provisions therein 
contained. But the Act was not intended to be exhaustive and 
does not profess to bea complete Code, Satyabadi v. Harabati 
(3) and does not deal with the transfer of movables, or charges 
upon inovables such as are referred to in section 205 Calcutta 
Municipal Act. In any case not covered by the Act the Court is 
entitled to apply rules of English law which are not inconsistent 
with the Act Maya Shankar v. Burjorji (4) and the holder of a 
statutory charge is entitled to a decree for sale. 


(1) (1844) 1r Cl & F. 85. 

(a) (1899) A. C. 143, (157) 

(3) (1907) I. L. R. 34 Cale. a23 (228) ; 5 C. L. J. 192. 
(4) (1925) a7 Bom. L. R. 1449. 
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For all these reasons, I entertain no doubt that section 67A 
doesnot apply to statutory charges created under the kai of 
section 205 of the Calcutta Municipal Act. 

The result is that the decree must be modifed, There will 
be a decree instead for Rs. 134-4-9 ‘against all the Defendants with 
costs and declaration that the Corporation has a first charge on 
the premises- No. 2 Pyari Das Lane Calcutta, for this sum with 
interest at 6 per cent and a decree under Order 34 rule 4 of the Civil 
Procedure Code in Form No. 5A in Appendix D to the rst Sche- 
dule thereto, as amended by Act XXI of 1929 and this appeal i is 

allowed with costs. 

Costello, J.—I agree, 

Appeal from Original Decres No. 103 of 1933. 

Lort-Williams, J.—For the reasons given in Appeal No. 
102/33, the decree in this suit also must be modified. There will 
be a decree instead for Rs. 355-5-9 against all the Defendants 
with costs, a declaration that the Corporation has e first charge 
on the premises No. 92 Upper Chitpore Road, Calcutta for this 


~ gum with interest at 6 per cent and a decree under Order 34 rule 4 


of the Civil Procedure Code in Form No. 5A in Appendix D to 
the First Schedule thereto, as amended by Act XXI of 1929 and 
this appeal is allowed with costs, 

Costello, J.—I agree. 

T., C. Mitter: Solicitor for the Appellant. 

J. K. Sarkar: Solicitor for the Respondent. 
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APPELLATE CIVIL. 
Before Mr, Justice R. E. Jack and Mr. Justice K, C. Nag. 


SHEIK FAKIR ALIAS SHEIK FAKIR MOHAMMAD 
AND OTHERS 


U. 


MOSLEM MANDAL AND OTHERS.* 


Basement, right of—Lori grant, if can be inferred from immemorial user 
alone—Grant, if to be inferred if it can be explained in some other way. 

It Js open to the Court to infer a grant from Immemorial user alone, whea such 
user 18 Open, as of right and without interruption. 

But if long continued user may be explained In some other way than by a 
grant, the grant will not be inferred. 

When a right‘of user of the water of atank of a definite depth subsists, 
such right Is not enlarged upon re-excavation of the tank, so that no water 
‘can be taken out of it when the water level falls below its original depth. 

Appeal by the Defendants. 

Suit for declaration of right to irrigate Iands by easement and 
prescription and as an ancient grant and for permanent injunction. 

The material facts appear from the judgment. 

Messrs, Bireswar Bagchi, Gopendra Nath Das and Byomkes 
Basu for the Appellants, 

Messrs, Pyari Mohan Chatterjes and Bankim Chandra Roy for 
the Plaintiffs Respondents. 

Mr. Dwijendra Nath Duti forthe minor Defendant Respon- 
dent. 

The following judgment was delivered by 

Jack, J. +—-This appeal has arisen out of a suit for declaration 
of plaintiffs’ right to irrigate their lands ka (1) and ka (2) of the 
plaint, from the tank described in Schedule kha, by easement and 
prescription and as an ancient grant and also for an order of perma- 
nent injunction restraining the defendants from putting obstruction 
and further for compensation for loss caused by the defendants not 
allowing the plaintiffs to irrigate their lands from ‘the tank. 

The trial Court decreed the suit in part against the contesting 
defendants Nos, 1 to 3 and exparte against the rest, allowing the 


^ Appeal from Appellate Decres No. 1136 of 1931, against the decree of Babu 
Kunja Behari Ballav Subordinate Judge of Burdwan, dated the 19th Jane, 1940 
reversing that of Babu Nalini Nath Das Gupta, Munsiff, ist Court Burdwan, 
dated the a7th April, 1938. 
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plaintifs to irrigate ka (2) land from the tank. This appeal is by 
the defendants as regards ka (1) land for which also the plaintiffs’ 
suit was decreed by the Court of appeal below. The lower appellate 
Court held that the plaintiffs were entitled to irrigate the land ka(r) 
in consequence of a grant from the landlord to be inferred from 
immemorial user, the finding being that the land ka (1) is being 
irrigated from the disputed tank. from time immemorial 

~ This appeal is urged onthe ground that to prove a lost grant 
something more than immemorial user must be proved, viz , it must 
be shown that there is no other source of irrigation for that land 
whereas, in fact, in this particular case there is another tank 
Nutanpukur situated very close to the plaintiffs’ land and from 
which also they are accustomed to irrigate the land. Dattapukur 
from which they claim to irrigate is much further away. Further it 
is maintained that the plaintiffs had not shown that they used the 
water of this tank as of right and there is no finding to this effect. 
In support of the theory that something further than immemorial 
user must be shown, the case of Pakala Venkanna v. Sri Kao 
Swetachalapati Ramakrishna Ranga Rao Bahadur Guru (1) was 
cited, but that case is no authority for this proposition, There it 
was held that where it was established that from a long period 
second crop was grown and the necessary water for it could not be 
had in ordinary years without erecting a dam, such long continued 
user thus proved is sufficient to raise a presumption ofa lawful 
origin of the right to do so in the nature of an airangement between 
the parties. Thatisan example of how immemorial user may be 
proved indirectly, but it is still immemorial user from which the 
grant is inferred. Of course, if long continued use may be explained 
in some other way than by a grant, the grant will not generally be 
inferred. But there is plerty of authority for holding that it is open 
to the Court to infer a grant from immemmorial user alone when 
such user is open, as of right, and without interruption. In this 
case the finding is that this tank was reexcavated in.1322 by 
the defendants with whom it was settled in 1322 and the plaintiffs 
took water from the tank to irrigate their land both before and after 
this settlement and re-excavation. The fact that the plaintiffs took 
water after the re-excavation goes to confirm the inference that 
probably there was an original grant from’ the landlord allowed for 
at the settlement. It has been pointed out by the lower appellate 
Court that the Patta by which the defendants received settlement 


(1) (1990-31) 35 C. W. N. 605. 


Vor: LX, } : HIGH COURT. 


` 


bas not been produced. It is suggested that the use may have been 
permissible but that does not seem very: probable, inasmuch as 
apparently there is no necessity for using the water of this tank as 
the closer tank could have been used, But the fact that there was 
no necessity, does not of course show that there was no original 
grant. ` 

` For the defendants appellants no alternative explanation of the 
immemorial user has been offered. They maintain that there was 
no such immemorial user but on that point we are bound by the 
finding of fact arrived at by the Court below. The learned Sub- 
ordinate Judge relied upon the statement of the plaintifs’ witness 
No. r who spoke of user for forty years at least. His age is sixty 
eight and he says that from the time he reached sieran SE he 
remembers that the tank was so used. 

Another contention raised by the appellants is that by the re- 
excavation the user has been interrupted, but that does not appear 
to have been the case because both before and after the excavation, 
the tank was so used and it appears that there is a channel 
leading from the tank up to the field though it was said that 
the channel was originally constructed for inflow of water from 
the fields to the tank. 

Then it is suggested that” inasmuch as’on ths plaintiffs’ land 
‘there is a pathway used by the- public which is to be cut in order 
to irrigate from this tank, the public should have been made par- 
ties in this case as their right of way has been interfered with. 
But it has been found -that this will not interfere with the right 
of the public to use the pathway and in any case the way is not 
a public way but rather were used by the public with the permis- 
sion of the owner of the land. 

It is contended by the appellants that the existence of the 
original grant can only be presumed when there is no other way 
of explaining the facta. The question whéther there was any 
other way of explaining the facts is an important one for consi- 
deration when considering whether the inference of a grant can 
be drawn from immemorial user. But in this case no other way 
of explaining the ~ facts has been suggested. ‘The existence of 
another tank closer to the land than the tank in ais of course 
disproves any right of use by necessity. 

A point has been raised as to nonjoinder of the daughter of 
the sister of the plaintiffs as a party. But it has been found 
that the plaintiffs’ sister gave up her right on receiving Rs a 

Therefore her daughter was not 4 necessary party. ` 
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Civit; Tinally, a point was raised asto the extent of the use of the 


1933. water which was allowed. The Court of appeal below finds tbat 
Sholk Fakir the depth of the tank before excavation was four cubits In 1332 
v the depth of the tank was increased from four cubits to nine 
Moon Minga ` cubits by re-excavation. The original user was based upon the 
Fash, F. tank when it was four cubits deep. The right which is now 
given by the decree of the lower appellate Court is to take water 
from the depth of the tank at its centre ie. five cubit That 
means the tank being now in consequence of the re-excavation, 
nine cubit deep, the plaintiffs have the right to use 4 cubits 
depth of water. Originally of course if the depth had been 
reduced by four cubits there would have been no water in the 
tank. Therefore on behalf of the appellant it is contended that 
the plaintiffs should not be entitled to take water from the tank 
so as to increase the burden on the subservient tenement. We - 
think that there is some force in this contention, 


In these circumstances it will be right to allow the plaintiffs 
to take water from the tank at any time when its depth is six cubits - 
or more at the centre but not otherwise. 

With this modification this appeal is dismissed with costs. 

Nag, J :—I agree, ' 7 
P, R Appeal dismissed, decree modified, 


Bofors Mr. Justice S. N. Guha, 
MANINDRA NATH KOLEY AND OTHERS 


CIVIL. 
BA D. 
Augush 7, 8, 14. SAHADEB KOLEY AND orurrs.* 


Title sutt—Prayer for ejsctme ni—Alternative prayer—Right to receive reni— 
Arrangement betwees co-sharers—Previous suit—Arrangement not esta- 
blished—Eyect of the previous judgment—Question of arrangement, if can 
be re-opened — Decree for joint possession, if can be passed — Proper remedy. 
A suit was instituted by the plalntifis for declaration of their ttle to a two- 

third share of the property described In Schedule Aka of the plaint and for 


~ Appeal from Appellate Decree No. 40 of 1932 against the decree of Babu 
Jnan Chandra Banerjee, Subordinate Judge, and Court of Zilla Hooghly, dated 
the arst of April, 1931, modifying the decree of Babu Bhabesh Chandra Sen 
Gupta, Munstff, rst Court, Serampyr, dated the goth of November, 1928, 
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ejectment of the defendants. There was in the alternative a claim for declaration 
of right to receive rent on the footing that the defendants were by virtue of an 
arrangement between co-sharers, the plaintiffs and the defendants, under ralyats 
in respect of the property in suit. So far as the under raiyati interest was coo- 
cerned there wasa previous suit between the same parties viz. Sait No 457 of 
1945, directly putting the matter in issue. It was decided in that suit that the 
story of an arrangement set up by the plaintiffs had not been established. In 
the present sult the trial Court gave its decision In favour of the plaintiffs on 
the footing that the defendants were under ralyats who had rights of occupancy 
and were protected {rom eviction. The defendants were accordingly held Hable 
to pay reat. On appeal by the plaintiffs and on cross-objection by the defendants 
the Court of appeal below held that the plaintiffs were entitled to possession of 
their two-third share and at tho instance of the plaintifis passed a decree for 
joint possession to the extent of the plaintiffs’ two-third share. 

Held, that the effect of the previous judgment in the sult of 1925 was to 
relegate the plaintiffs and the defendants to the position of co-sharers In posses- 
sion of joint property according to their convenience. The question of under- 
ralyati could not ba allowed to be re-opened, as batween the plaintiffs and the 
defendants in the present litigation. The remedy of the plaintiffs lay in having 
the property partitioned and then getting possession of the share allotted to them 
on partition. 

Held further, that the decres for joint pomession as made by the Court of 
appeal below is wholly unsustainable and is based upon a misconception of the 
rights of the parties in the present suit. j 

Appeal by the Plaintiffs, ! 

Suit for declaration of title to a two-third share of the property 
described in Schedule 4a of the plaint and for the ejectment of the 
defendants. There was an alternative prayer for declaration of 
rights to receive rent on the footing that the defendants were by 
virtue of an arrangement between co-sharers, the plaintiffs and the 
defendants, under raiyats in respect of the property in suit. 

The material facts appear from the jadgment. 

Mr. Apurbadhan Mukerji for the Appellants. 

Messrs. Surendra Nath Bass (Sr.) ond Prandhan De for the 
Respondents. 

GAV 

The judgment of the Court was as follows :— 

Guha, J :—The plaintiffs respondents in this appeal brought 
the suit out of which ‘the appeal has arisen, for declaration of 
their title to a two-third share of the property described in Schedule 
Kha of the plaint (that isthe only item of property in dispute in 
this appeal), and for ejectment of the defendants, There was in 
the alternative a claim for declaration of right to receive rent, on 
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the footing that the defendants were, by virtue of an arrangement 
between cosharers, the plaintiffs and the defendants, under-raiyats 
in respect of the property in suit. So far as the under- 
raiyati interest alleged to have brought into existence by virtue of 
an arrangement wag concerned, there was a suit for contribution, 
Suit No. 457 of 1925, brought by the plaintifs, against the defen- 
dants, directly putting the matter in issue. The defendants denied 


. inthat suit the existence of the under-raiyati, by virtue of any 


Rirangement between cosharers as alleged by the plaintiffs, It 
was decided in that suit that the story of arrangement set up by 
the plaintiffs had not been established. As indicated above the 


defendants denied the existence of the arrangement and the, 


existence of any under-raiyati interest, and that denial was allowed 
to prevail The plaintiffs asserted in the present suit that the 


‘denial in the previous suit of the existence of the under-miyati, 


entitled them to get Xas possession of the lands in suit, in regard 
to which there was an under-raiyati held by the defendants, by 


virtue of ah arrangement. The contesting defendants denied the: 


story of under-raiyati, as they did in the suit of r925. They-asserted 
that they held the lands in question in equal shares with the 
plaintiffs, and denied the story of arrangement between them and 
the plaintiffs their co-sharers, of any arrangement as set up in the 
plaint. 

The trial Court gave its decision in favour of the plaintiffs on 
the footing that the defendants had taken eettlement of Schedule 
Ag lands under the plaintiffs, and that they (the defendants) were 
under-raiyats, who had acquired rights of occupancy and were 
protected from eviction. The defendants were held liable by 
the trial Court, to pay rent to the plaintiffs in regard to Schedule 
kha lands or pay the same to the superior landlords, in the 
manner mentioned in the order portion of Judgment of the Munsif. 
On appeal by the plaintiffs and on croas-objection preferred by 
the defendants, the Court of appeal below, held that the plaintiffs 
were entitled to possession of their two third share, and at the 
instance of the plaintiffs, passed a decree for joint possession to 
the extent of the plaintiffs’ two-third share in respect of Schedule 
kka lanis, the plaintiffs having represented to the Court they 
would be satisfied with a decree for joint possession. 

In my judgment, both the Courts below proceeded on an errone- 
ous tasis; “and their decision cannot be supported. The’ error 
on the part of the Court below is due to the fact that they altogether 
failed to apptéciate and give effect to the decision of the Jprevious 
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suit of 1925. There is no question that the plaintiffs asserted in 
the present suit that the denial of the under-raiyati by the defen- 
dants amounted to forfeiture of the tenancy held by them, and 
they were therefore entitled to get possession of the lands in 
respect of which there was an under-raiyati interest. It would 
appear however from the judgment in the previous suit of 1925, 
that the under-raiyati interest was held to be non-existent, for the 
reason that the story of an arrangement between the co-sharers, 
the plaintiffs and the defendants, set up by the plaintiffs had not 
been established. In that view of the case, the position is this. 
The plaintiffs are co-sharers of the defendanta in regard to the 
Schedule 44a lands, and there: was no under-raiyati in respect of 
the two-third share owned by the plaintifs The Courts below 
failed to take into consideration, the question that had to be 
decided, and were in point of fact decided in suit No. 457 of 1925, 
and by virtue of which decision, the plaintiffs could not be allowed 
to re-agitate the question ofan arrangement between themselves 
and the defendants by which an under-raiyati in respect of Sche- 
dule 44a lands was brought into existence. 
In support of this appeal reliance was placed on a decision 
of this Court in Ramgati Mokurer v. Pran Hari Seal (1) 
and Milmadhab Bose v, Ananta Ram Bagdi (a). In the frst 
of these decisions, it was held that where the denial by a 
tenant of his landlord’s title is followed by a decree of Court 
affirming such denial, that denial operated as a forfeiture, 
and the landlord was entitled to kas possession of the land by 
ejectment of the tenant. In that decision, regarding the soundness 
` of which there can be no doubt, reliance was placed on the decision 
in Milmadhab Bases case (2) referred to above, where the position 
was recognised that in giving effect to a claim for Akas possession on 
the ground of forfeiture incurred by denial of tenant’s title, it must 
be found that the land belonged to the landlord, by whom a 
tenancy was or could be brought into existence. As has been 
mentioned already, in the cass before us, the case of the plaintiffs 
that there was an arrangement between co-sharers by virtue of 
which an under-raiyati held by the defendants under them, was 
altogether negatived in the previous suit of 1925, and that question 
could not be allowed to be reopened, as between the plaintiffs 
and the defendants in the present litigation. The plaintiffs, by 


a) (1905) 3 C. L. J. a01. 
(a) (1898) a C. W. N. 755. 
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virtue of the pievious judgment, were relegated to the position of 
co-sharers of tke cefendants, and there was no relationsbip of 
landlord and tenant between them in any way whatsoever, so far as 
Schedule Ada lands were concerned. The property in question 
therefore belonged to the plaintiffs and the defendants as co-sharers, 
and the claim for possession of the tame could not be allowed on the 
ground of forfeiture of tenancy, as asserted in this case. The effect 
of the previous judgment in the suit of 1925, was, as has been 
indicated already, to relegate the plaintiffs and the defendants to 
the position of co-sharera in possession of joint property, accord- 
ing to their convenience. The remedy of the plaintiffs lay in 
having the property partitioned, and then getting possession of 
the share allotted to them, on partition. Tbe decree for joint 
possession as made by the Court cf appeal below, is wholly unsus- 
tainable, and is based upon a miscorceplion of the rights of 
parties in the pretent case, which had to be determined on the 
basis of the previous judgment in suit No. 457 of 1925, which 
must be: treated as a final decision by a competent Court, and 
according to which the plaintiffs could not be allowed to claim a 
higher right than that of co-sbarerr, and could not have any reliefs 
other than those available in a suit for partition. 


The result of the conclusion I bave arrived at, as mentioned 
above, is that the Cecision and decrees pasted by the Courts below 
are set aside, and the plaintif’s suit is dismissed. 


There is no order as to costs in this appeal. The parties are 
to bear their own costs throughout the litigation, 


E D. Apteal allowed. 
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"PRIVY GOUNGIE, a, 
Persit : Lord Thanherton, Sir John Watt and Sir Tani 
‘Sanderson, °° TEE aT 
> > ABDUL LATIF KHAN anor E 
v. Se ca ae ae 


MST. ABADI BEGUM AND OTHERS.. gps 


(On APPEAL rrom THE CHIEF COURT or JUDICATURÐ® OF ‘Ovi 
AT LUCKNOW. MN : 


\ 


Oudh Estates Act, (I of 1869), Sectlens 13, 19, 38 Wil” conferring abselicts 
estates on widows and daughter—Validity, under the Hanafi Law, of be- 
quests in favour of heirs—Consiruction of sanads making talugdari estates 
deacendable " te the nearest male heirs according to the rule of primogent- 
ture” — Effect of the Oudh Estates (Amendment) Act, (U. P. Act 
trr of 1910)~Limltation in the sanads superseded by new sec. 23 0 T 


An Oudh’ talugdar, whose estate was entered in List 2 prepared under Sec- 


tlon 8 of the Oudh Estates Act, 1869. bequeathed ode half of his ‘property~ to 
his sentor wife and her daughter, and the other half to bis junior wife. ae 

Heldi—1. That on a proper’ construction of the WILit oofiferred-on the 
legatees an absolute estate in their sharen, (see Section 82 ‘Indian ae 
Act, 1865, as read with Section 19 of tha Ondh Estates Act). 

2. That though under the Hanafi Law, these bequests, being made in favour 
ot persons who were heirs on intestacy, wero prima facis invalid, | the lavalidity 
was cured by the consent ‘of the heirs given after the testator’s death. 

-3. That the bequest in favour of the fonlor widow was not Invalid under 
Section 13 of the Ondh Estates Act by reason of the Will having been made 
within three ‘months of the testator’s death, inasmuch as she-was a persod who, 
within the meaning of sub-section (1) of Section 1a, woald bave taken an interest 
in the estate if the testator-had dled Intestate: Indan Kunwar v. Faipel Kunwar, 
(1) followed. 


Construction of sanada to taluqdars making their estates descendàble “ to' te 


hearest male heirs according to the rule of primogeniture.” considered. ‘The 
limitation in the sanads to the nearest male’ bairs’ is a’ Nmitation ‘to ‘males 
claiming through males; or in other. words, to male agiates, Fhe effeot~ of 
the amendment introduced „by the Oudh Estates (Amendment) ‘Act, (U. P. Act 
11I of 1910) is to secure that succession to these impertible taluqdari estates 
should be governed exchulvely by the terms of Section 22 of the Oudh Laws 


Act (as amended) and that the limitation in thé sanads sould be o wholly, 


superseded 1 

` Brif Indar Bakadur v. Sanit Korr (a), Debi Baksh Singh v. Chandrabhan, 

(3), and Badri Narain Singh v. Harman Kuar (4) referred to. A? Bee 
(1) (1888) L. R. rg I. A. 197; LER. 15 Cale. 745. a we id 
(a) W877) L.Ro5 LAT - , Ne ss 
(3) (1910) L. R. 37 L A. 168; L L, R. 92-All.-sogp, 0- o; Oaa 
(4) (1923) Le R, 49 I. A; 276; I. L. R. 44 All. 449 ; 37 C. L: i 306, 
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me: Judgment of the Chief Court of Oudh (J. L. R. 6 Luck. 282) affirmed with 
1934. slight variation. 
Abdal Lauf Khan Consolidated appeals No. 3x2 of 1932 from decrees passed on 
Mat. Abad Begom, appeal by the Chief Court of Oudh. and dated the 25th August, 
—— 1930. 
DsGruyther, K. C. and Abdu? Majid for the Appellants (Abdul 
Lalif and his co-plaintiffs.) 
Upjohn, K. C. and Wallach for the Respondents (Mahomed 
Khalil and others.) 


Dunne, K. C. and Hyan for the pee (Abadi Begum 
and Mushtaq Ahmed.) 


Their Lordships’ judgment was delivered by 


SO Sir Jobn Wallis :—These are consolidated appeals from the 
-- judgment and decrees of the Chief Court of Oudh on appeal 
from tho judgment and decrees in two suits tried together by 
Nanavutty, J. sitting in the exercise of the Court’s original jurie- 
diction, - Both suits concerned the succession to the estates of 
Raja Shamsher Bahadur, a taluqdar included in list 2 mentioned 
in Section 8 of the Oudh Estates Act 1 of 1869. He died on the 
18th “April, 1883, leaving a will dated the 26th March, 1883, by 
which he bequeathed one half of his property to his senior wife, 
Musmmat Aulia Begam and their only surviving child, Jani 
Begam and the other half to his junior wife. Musammat Barkat- 
umnissa Begam who was childless, Aulia Begam died in 1897 
and Barkat.un-nissa Begam on the 27th April, 1927. 

In the first of these suits, O. S. No. 5 of 1928, Abdul 
Latif Khan claimed that the will was invalid. and that, as 
grandgon of the Raja’s eldest daughter, Nawab Begam, who had 
predeceased .bim, he was entitled to succeed to the whole of 
the~éstate on death of Barkat-unnissa the last surviving widow. 
or that, ifthe will was valid, it conferred only life estate on 
the widows and he was entitled, on Barkat-un-nisse’s death to 
succeed to her half share of the estate. In the event of--the 
will being held to be invalid, Plaintiffs Nos. 2 to 5 in this suit 
alleged that Barkat-un-Nissa was a Shia, and that under the Shia 

` law they were entitled to succeed to her share. It was found 
by both Courts that she was not a Shia, and this claim therefore 
failed. 

The first defendant, hereinafter referred to as the defendant, 
was Abadi Begam, the elder daughter of Jani. Begam. She had 
obtained 2 mutation order in her favour and was in possession 
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of the entire immoveable property left by Barkat-unnissa, and 
also of a part of the property left by Aulia Begam. The other 
defendants were transferees from Aulia Begam, with the exception 
of defendants Nos. 4 and s, Khalil Khan and Fida Ali Khan 


who were the heirs of Barkat-ur-nissa under the Hanafi law and: 


of defendant No. 9 who: was a transferee from defendants Nos. 4 
and 5 and were the plaintiffs in suit No. 8 of 1928. 


In her written statement the first defendant, Abadi Begam, 
denied that the first plaintiff was the Raja's heir either under the 
Oudh Estates Act or the Raja’s sanad, and alleged that the will 
was invalid or ot most bad conferred a life estate on Barkat -un- 
nissa and that she had succeeded to a life estate under clause- (8) 
of Section 22 of the Oudh Estates Act. She alleged that she 
herself and not the plaintiff was the Raja’s rightful heir under the 
Sunni law to which the Raja and all his family belonged and that 
on the death of his widow, Barkat-un-nissa she became entitled to 
succeed to his taluqdari estate under clause (2) of Section 22 of 
the Act. The 4th, 5th and oth defendants in spit No. 5 were the 
plaintiffs in suit No. 8. They set up that the will was valid and 
that Barkat-un-niss2z took an absolute estate under it, and that on 
her death they as her next heirs under the Sunni law were entitled 
to succeed to it. 3 


Both the lower Courts found that, ag regards the bequests to 
the two widows, the will was valid and conferred on them an 
absolute estate in their shares. They also found that the plaintiffs 
in suit No. 8 were Barkat-urenissa’s heirs, according to the law of 
the Sunni sect to which the family belonged. The finding that 
the will conferred absolute estates on the widows also disposed 
of the claim of the plaintiff in suit No. 5 to recover the properties 
bequeathed to them, and had the effect of restricting his claim 
in that suit to the share bequeathed to Jeni Begam the Raja’s 
only surviving daughter. 

At the hearing of the appeal their Lordships decided to TERA 

in the first place of the questions arising under the will, and 
- they will now briefly give their reasons for concurring with the 
lower Courts in holding that the widows took absolute estate 
under the will and in dismissing the claim of the plaintiff in suit 
No. 5 as tothe properties bequeathed to them and in decreeing 
suit No. 8 brought by the heirs of Barkat-un-nisea to recover the 
properties which had fallen to her share. 


The following. is a translation of the will accepted by all 
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parties. in the Chief Court and ordered to be brought on the 
Fecord ye 

Batt ùI by this writing after ibe: declaration of this fact that if. by 
‘the. grace of God I` regain health and recover from the present 


: ailments then the entire cash and moveable and immoveable 


property (and) everything shall remain in my ownership and 
possession in the same way as I have up to this time been the 
absolute owner (thereof) ; and (but) if God forbid I do not recover 
‘from the illness then I make a will that after’ me whatever cash.and 
silver‘and gold articles I have accumulated and got prepared during 
the whole ef-my- life time all’ that be sent to Mecca and Medina 
‘and spent in such-a way as may benefit me in the next world: the 
‘Yemaining property moveale and immoveable of every kind which is 
‘owned and possessed by me that same, my -heirss. s Musammat 
` Jani Begam, daughter, and Musammat Aulia Begam daughter of 
Mirza Tegh Bahadur, -resident of Aurangabad, first party, and 
Musammat Barkat, Begam, daughter of Amir Ali Khan, resident 
of- Shahjahanpur, -second wife, second party, shall get half 
and half in equal shares and will take in their respective 
-dowers and be benefited (delighted) by the same. Musammat 
Umrao Begam shall get the sum of Rs. 150 per year which has 
been fixed by Court: of Musammat Aladei, and the house in 
Mohallah Mahmand Jalalnagar at Shahjahanpur which I have 
already given to her- (she will) retain in her possession and owner- 
ship: And Gauri Shankar Karinda shall remain the servant of the 
state. 
Wherefore (I have) executed this will so that it may serve as an 
authority and be of use. Finis, . o 
Dated 261k Marck 1883. (Sd.) Raja Shamsher Bahadur.” 
` ~ Section”z9 of the Oudh Estates Act, 1869, makes certain 
sections of the Indian Succession Act X of 1865, including section 
“82, applicable to thé wills of taluqdars. ` It is provided by section 
82 that “where property is bequeathed to any person, he is entitled 
to the whole -interest of the testator therein, unless it appears 
‘from the will that only & restricted interest was intended for 


- him” Their Lordships- agree with both the -lower Courts that 


there is nothing in the terms of- this will which in any way restricts 
abe interest- ee panna to - the daughter: and widows -under-the 

: The next objection taken was -that these beqer being mde 
in favour of persons who were heirs on intestacy, is -invalid under 
the Hanafi aw, which governs Mohamedans of the Sunni sect. 
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This is admitted, but under that law the invalidity is cured 
by the consent of the heirs * and according’ to the concurrent 
findings of both Courts, the two widows and the surviving daughter 
were the heirs under the Mohamedan law and consented to the 
will, i 

The remaining objection was that the will, having been 
made within three months of the testator’s death, was invalid 
under section 13 of the Act as regards the bequest to the junior 
widow Barkat-un-nissa, because as the junior widow she was not a 
person who under the provisions of the Act or under the ordinary 
law of the testator’s tribe and religion would baye “succeeded 
to such estate or to a portion thereof or to an interest therein” 
if the testator had died intestate. It is contended that as the 
senior widow would have taken a life interest ‘under clause 7 of 
section a3 if the testator had died intestate, the junior widow 
did not take an interest within the -meaning of the section. As 
to this objection, it is sufficient to say that it was decided by 
this Board in the judgment delivered by Lord Macnaghten in 
{ndar Kunwar v, ‘Jaipal Kunwar (1), that in these circum. 
stances the junior widow takes an interest within the meaning 
of the section, and that their Lordships are bound ios that 
decision. 

The result is that the bequests i in ` favour of both widowa wero 
valid and conferred absolute estates upon them; It follows that 
both thə Courts in India were rightin dismissing the plaintiffs’ 
suit No. s in so far as it relates to the bequests to the widows and 
in decreeing the claim of Barkat-un-nissa’s heirs in suit 8 to succeed 
on her death to the properties bequeathed to her by the will. This 
substantially disposes of the appeals in suit-8,-and also of the 
appeal in suit 5 except in so far as it relates to the 4 annns share 
bequeathed to the testator’s daughter Jani, 

Both the Courts in India dealt with this part of the case on 
the footing that the bequest to Jani Begum was invalid under 
section 13 of tbe Act already mentioned, and that the succession 
to it was governed by section 22 of the Act, which provided that, 
if any talugdar whose name should be inserted in the second, 
third or fifth of the lisis mentioned in section 8 should die intes- 
tate, his estate should descend in the manner therein prescribed. 
Under this section the senior widow became entitled to an estate 
for life, and on her death in 1897 the junior widow became 


“Given after the testatar’s death (vide 6 Luck: at Page 98). J.B 
(1) (1888) L R. 15 I. A. 127 ; I. L. R, 15 Cale.-7as. ' 
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entitled to a similar estate. On her death in 1927, Abdul Latif, 
the plaintiff in suit 5, and Abadi Begum, the first defendant, each 
claimed to succeed under clause (rr) of section a2 as the next 
heir “under the ordinary law to which persons of the religion and 
tribe are subject.” List 2, in which the deceased Raja’s name 
was included, was a list of taluqdars whose estates before the 
Mutiny, “according to the custom of the family, ordinarily devolved 
upon a single heir,” that is to say, were impartible. Lists 3 and 
5 were lists of other taluqdars and of grantees who had accepted 
sanads making their estates descendable “to the nearest male heirs 
according to the rule of primogeniture.” Many of the talugdars 
in List 2, and among them the deceased Raja, had accepted sanads 
in the same terms. 

It was held in Brij Judar Bahadur v. Janki Koer (1) thatin such 
a case the sanad was sperseded by the section and that under clause 
(11) the estate descended to the deceased taluqdar’s daughter under 
the Mitakshara law, that being the ordinary law of the religion 
and tribe within the meaning of the clause. Following this and 
other cases, the Trial Judge held that in this case the defendant 
Abadi Begum was entitled to succeed under clause (11) as the 
deceased taluqdar’s nearest heir under the Mabomedan law. In 
Debi Baksh Singh v. Chandrabham (2) a3 regards succession to a 
taluqdar who had been included in List 3, it had been held that 
effect must be given to the rule of succession prescribed in the 
sanad as part of the ordinary Jaw of the religion and tribe within 
the meaning of clause (11). Ià view of certain observations in 
Badri Narain Singh v. Harman Ksar (3), as to the difficulty 
of reconciling these two decisions, the Chief Court were of 
opinion that Brij Indar’s (1) case must be treated as overruled, 
and that in the present case the succession must be governed 
by the sanada. If so, both Courts were of opinion that the case 
of the plaintiff Abdul Latif, the grandson of the deceased Raja’s 
elder daughter Nawab Begum, must fail, as he traced his descent 
through a female and was not a male heir within the meaning of 
the sanad. r 

Their Lordships agree with the Courts in India that the limi- 
tation in the sanads to the nearest male heirs is a limitation to 
males claiming through males, or, in other words, to male agnates, 


This has been held from very early times in the case of a lim} 


(1) (1877) L. Rv sI A, 1. 
(a) (1910) L. R. 97 IL A. 168. 
(3) (1922) L. R. ag I. A. 276. guy 


Von. LX.] PRIVY COUNCIL. 


tation to the heirs male of the body which creates an estate in 
tail male, and would also have had the same effect in the case of 
a limitation to male heirs generally, if that limitation had not been 
held to create an estate in fee simple descendible according to the 

ordinary law. 

In their Lordships’ opinion, however, the Courts in India 
were wrong in basing their decision onthe terms of the sanad 
instead of on the new provisions made for the purpose of putting 
an end to the difficulties which had arisen as to the interpretation 
of clause rr of section 22 of the Oudh Estates Act 1869 by the 
Oudh Estates Amendment Act 3 of roro, which was passed through 
the Legislature of the United .Provinces in 1909 while the appeal 
from the judgment of the Judicial Commissioner, which was affirmed 
in Debi Baksh’s case (1), was pending before the Board. A new 
section 22 was substituted for the former section. In the new 
section the limitation in clause (10) in favour of descendants by 
unequal alliances was omitted and a new limitation was inserted 
in favour of “the nearest male agnate according to the rule of linéal 
primogeniture.” As already pointed out, this limitation to male 
agnates gives statutory effect to the limitation in the sanad as to 
collateral succession. There can, therefore, no longer be any ques 
tion of bringing iu the limitations in the sanad under clause (11) as 
part of the ordinary law of the religion and tribe, and clause (11) 
must be restricted to other heirs such as females and those claim- 
ing under them who, but for the earlier limitations in the section, 
would have been entitled to succeed to an impartible estate under 
their personal law. 

Whilst dealing with this succession, which opened in 1927, 
as governed by the amended Act, the Courts in India apparently 
ost sight of the new clause (ro) of section 22 and only referred to 
the amendment in section 3 omitting the conditions “relating 
to succession” from the conditions in the sanad under which 
these estates are held under that section, Moreover, they differed 
as to the effect of this amendment read with an explanation in the 
following terms which was added to the section : 

“Explanation. Notwithstanding anything contsined in the 
Crown Grants Act XV of 1895, the conditions of the sanad 
relating to succession in so far as they are inconsistent with 
the provisions of this Act, shall not apply to the estate, 

Intheir Lordships’ opinion this explanation was inserted ex 
abundanti cautela because of a groundless apprehension that the 


(1) (1910) L. R. a7 I. A. 168 137 C.L. J. 906. 
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Crown Grants Act, 1895, whith provides that a such grants shall 
operate according to their tenor, might be held, to have nullified 
the provisions of section 22 in so far as they depart from the. 
terms of the primogeniture sanad and also the amendment in- 
troduced into section 3 by the amending Act; and they agree 
with the Trial Judge that it in no way affects the amendment 
made in the body of ‘section 3, which appears to have been made 


with a view of further securing that succession to these impartible 


estates should be governed exclusively by the terma of section 
22 and that the limitation in the sanads should be wholly 
superseded. 

For these reasons their Lordships are ‘of Opinion that the appeal 


of Abdul Latif Khan, the appellant in Oudh appéal No. 22, fails, as 


he is nota male agnate within the meaning of clause (10), and 
under clause (11) the respondent, Abadi Begam, who is in posses- 
sion, is 2 nearer heir under the Mahomedan law. 


As already stated, Oudb appeals Nos. 23 and a5 in suit No. 
8 must alao be dismissed. The Chief- Court, in consequence of 
an objection raised swo mofw, had directed that the appeal from 
the judgment of the Trial Judge in this suit should bs dismissed 
except in so far as that the decree of the Court of first instance 
for a one-fourth share in favour of Bunyat Husain should be 
set aside. Bunyat Husain was the third plaintiff, and it was 
alleged in paragraph 2r of the plaint that the plaintiffs 1 and 2 
had sold hima four annas share to raise money for this litigation. 
Mr. Upjohn, who appeared for the plaintiffs (respondents) in suit 
No. 8, did not think it necessary to support this alteration in the 


.decree of the- first Court, and the decree of the first Court will 


accordingly -be restored. f 

. In the result their Lordships will humbly advise His Majesty 
that the appeal in suit 5 be dismissed and that as regards the 
appeals in. suit 8 the decree of the Chief Court be varied by 
restoring the-provisions of -the decree of the first Court in favour 
of the third plaintif, Syed Bunyat Husain, and that otherwise 


the appeal be dismissed. As regards the costs of these con-. 
-solidated appeals Mohammad Khalil Khan and Mohammad Fida 
‘Ali Khan, the heirs of Begam Barkat-un-nisa,.who are respon- 


dents in Oudh appeals 23 and 25, and Bunyat Husain, who lodged 
a joint case-with them, will recover one’ set of costs from the 


-appellants in these appeals, Abdul Latif Khan and. Rani Abadi 


Begam and Mirza Musttag Ahmad. Rani Abadi Begum and Mirza 
Musstaq Ahmad, responderts in’ Oudh appeal No. 22, will recover 
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four-fifths of one set of costs of the consolidated appeals from 
Abdul Latif Khan, 

Ram Singh Nekra : Solicitor for the Appellants. 

Watkins and Hunter: Solicitors for the Respondents (Maho- 
med Khalil and others). 

Barrow, Rogers and Nevill: Solicitors for the Respondents 
(Abadi Begum and Mushtuq Ahmed). 


K J. R. Appeal dimissed in Suit 
No. 5 and Decres varied in Suit N. 8, 


PRESENT Lord Russell of Kilowen, Sir Lancelot Sanderson and 
Str Shadi Lal, 


BHAIYA RAGHUNATH SINGH AND OTHERS 
0. | 
MUSAMMAT HANSRAJ KUNWAR AND OTHERS 


[ON APPEAL FROM THE High COURT OF JUDIDATURE AT 
ALLAHABAD, | 


Transfer of Property Act (IV of 188%) Secs 60, 92, 93—Cisil Procedure Cods 
(Act V of 1908), See 11—Decres in redemplion suit prosiding that on des 
fault inpayment ' kis (plaintif-mortgagor’s) case will stand dismissed ’— 
Second swit for redemption, whether barred by res judicata. 

In a sult brought by the mortgagor In 1892 to redeem a mortgage by way 
of conditional sale, dated the 2and June, 1864, a decree was made fn his favour 
in 1896 in the following terms: “It is crdered and decreed that the plaintiff 
ts entitled to a decree for possession by redemption of mortgage in the following 
terms, vis., that he should pay Rs. 4,208-6-0 by the 15th of November, 1896, 
that If he will pay the said sum he will get all the costs, except the pleader’s 
fees, lucurred by him In thls Court, and that in case of default his case will 
stand dismissed and the costs incurred by the defendants wil be charged 
_ No payment of the mortgage money was ever made, and the mortengees 
remained In possession. : 

Held, that a subsequent suit instituted In 1924 by the mortgagor's representa- 
tive to redeem the same mortgage was not barred either by the ralo of res- 
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Judicaga under Seoilon 11, Civil Procedure Code, 1908. or by reason of the 
provisions of Sections 60, 92 and 93 of the Transfer of Property Act, 188a,, 

The right to redeem is a right conferred upon the mortgagor by express 
enactments (Sectlon 6o, Transfer of Property Act), of which he can only be 
deprived by means and in manner enacted for that purpose, and strictly 
complied with. By the proviso to Section 60, the right to redeem subsists 
unless “ it has been extingulsed by order of a Court” In the present case, 
by Section 92 of the Act, the old decree for redemption, if that section had 
beon strictly followed, would have In terms ordered that in default .of payment 
On ar before the fixed date, the plaintiff (mortgagor) should be absolutely 
debarred of all right to redeem the property. But the decree, departing from 
the form required by the Act, simply provided that in case of default by the 
plaintiff in payment “ his case will stand dismissed.’ These latter words could 
not be construed as meening that the plaintiff was to be debarred of all right 
to redeem, and the old decree was not, in consequence, an order of a Court 
extinguishing the right to redeem within the meaning of the proviso to 
Section 60. 

Sits Ram v. Madhe Lal (1) Hari Ram v. Indraj (2) relied on. 

Maina Bibi v. Chandri Vakil Ahmed (3) distingulsed. 


Appeal No. 96 of 1930 from a decree of the High Court, 
Allahabad, dated the 6th February, 1929. 

The High Court held that the general question whether “ the 
fact of a redemption suit being brought and being dismissed for 
failure of the mortgagors to pay the sum decreed for redemption 
will operate under the rule of res judicata to prevent the bringing 
of a subsequent suit for redemption,” was concluded by the Full 
Bench judgment in Sita Rrw v. Madho Lal, (1) which was followed 
by a Division Bench in Hari Ram v. Indraj (2). 

Hyam, for the Appellants : submitted that the decisions relied 
on by the High Court were distinguishable, as the mortgage in 
question in the present case was “ a mortgage by conditional sale,” 
and nota simple ora usufructuary mortgage as in Sita Ram v. 
Madho Lal (1) and Hert Ram v, Indraj (2). 

The decree of 25th September, 1896 directed that in the event 
of default in payment of the mortgage money, within the time 
limited, the plaintiffs case for redemption “ will stand dismissed.” 
This portion of the decree from and after the 15th November, 
1896 on fajlura of payment of the mortgage money was intended 
to be a final decree under Order 34, rule 8, Civil Procedure Code 
so as to debar the mortgagor from all right to redeem the mort- 
gaged property, ~ 

(1) (1901) I. L. R. 24 All. 44 F. B. 
(a) (923) I, L. R, 44 AN. 730. 
(3) (r924) L, R. saI. A. r45; L L. R. 47 AIL ago, 
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The Respondents were not represented at the hearing, 
Their Lordships’ judgment was delivered by i 


Lord Russell of Killowen >-This appeal from thé High Bhsiya seat 


Court at Allahabad arises in a suit for redemption of a mortgage 
and further charge, the appellants being the heirs of some of ee 
-original mortgagees. 

The relevant facts leading up to the pisii litigation must 
first be stated. 

The mortgage and further aai: are both dated the 22nå 
June, 1864. By the mortgage certain shares ins villages were 
mortgaged by way of conditional sale, the mortgagees being 
placed in :possession, with no liability to account for mesne profits 
The principal money was repayable at the end of three years, 
A further principal sum was secured by the further charge. 

In the year 1892 the mortgagor instituted a redemption suit 
alleging that nothing was due under the securitiés, and claiming 
to be put into possession of the shares in the 5 villages, or, if 
the Court should find that any sum was due, that it might order 
redemption subject to the payment of such sum. The résult of 
that suit was that as to the shares in ge of the villages it: was 
decided that (for reasons which need not here be stated) there 
was no right of redemption any longer existing, and that as to 
the shares in the other 3 villages the plaintif could redeem them 
on payment of the proper proportion of the mortgage money, 
viz, Ra. 4,20860. A decree dated the 25th September, 1896, 
was accordingly made in the following terms :— 

It is ordered and decreed that the ‘plaintiff ts entitled to 4 
decree for possession by redemption of mortgage in the following 
terms, o/s., that he should pay Rs. 4,2086-0 by the 15th of 
November, 1896, that if be will pay the said sum he will get all 


the costs, except the pleader’s fee, incurred by him in this Court, . 


and that in case of default his case will stand dismissed and 
the costs incurred by the defendants will be charged against 
him, . F 
An appeal therefrom was dismissed with costs. No payment 
of the mortgage money was ever made, and the moxgagees 
remained in possesion. F 
The suit in which the pokak appeal PETN EEAO 
on the sth March, 1924. The plaintiff is the representative and 
heir of the original mortgagor, the defendañts, being  pérsops 
claiming through or under the original mortgagees and ‘being 
in possession of the shares in the said g villages: - By his plaint 
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the plaintiff alleged that the whole of the Rs. 4,2086-0 had 
been satisfied out of the increased profits of the mortgaged 
properties, and he claimed {a} possersion of the shares of the 
3 villages by redemption on the footing that the mortgage money 
had been satisfied, or (4) if any amount of the mortgage money 
be proved due, a decree for redemption on condition of payment 
of that amount. 

The two principal points for decision were (1) wheter any 
and what amount of mortgage money was then due, and (2) 
whether this-(the second) redemption suit was maintainable. 

At the trial the Subordinate Judge ' decided (1) that the 
amount of mortgage money then due was Rs. 5,243-13-9, and 
(2) that notwithstanding the dismissal of the previous suit the 
present redemption suit was maintainable, and he made a decree 
(dated the 14th November, 1924) for redemption on payment 
into Court of the amount declared due on or before the 25th 
April, 1935. 

The Subordinate Judge considered that on the second point 
the case was covered by the decision in Hari Ram v. Indraj (1) ` 

An appeal to the District Judge by the present appellants 
was dismissed’ by him. He also considered that the case was 
covered by the above-mentioned decision. : i 

A second appeal to the High Court at Allahabad by the 

present appellants was equally unsuccessful, the: Court holding 
that upon authority “one cannot question. the right of the 
plaintiffs to sue for redemption notwithstanding their failure to 
redeem under the decree of the previous suit.” Upon a crost 
objection the High Court modified the redemption decree in 
regard to the amount payable on redemption thereunder. 
, The appellants now appeal to His Majesty in Council from 
the decision of the High Court and claim that the suit should 
have been dismissed. No complaint wes made. in argument 
before their Lordships in regard to the amount fixed as payable 
on redemption, The argument was confined to the broad propo- 
sition that no decree for redemption should have been made at all, 
and that the suit should have been dismissed. 

Counsel for the appellants based this contention upon chee 
grounds, viz. (1) that the suit, though in form a redemption suit, 
was in reality an application to enforce the old decree of the 
a5th September,.1896, that such a suit could not be maintained, 
and that execution of the old decree was puted by limitation z 


(1) :(1gaa) I. L..R."44 All, 790. -" R TE EE 
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(2) that the decision in the former suit operated as rss judicata, 
and that therefore section rr of the Code of Civil Procedure 
probibited the Courts from trying the present suit: and (3) that 
no payment having been made under the old decree, the former 
suit stood dismissed on the rsth November, 1896, with the -result 
that the mortgagor’s right to redeem became extinguished under 
section 60 of the Transfer of Property Act, 1882. 

The respondents did not appear before their Lordships’ 
Board.” S 

In regard to the first point, it can only arise for consideration 
if the appellants fail to establish their third point, and their 
Lordships feel a difficulty in appreciating how it could then 
prevail; because if a second suit for redemption is, in the 
‘Circuristances of the present case, properly maintainable, then 
the simple answer to the first point is that the present suit is 
a redemption suit, and is sof an application to enforce the old 
decree. i 

In regard to the second point, their Lordships are of opinion 
that no relevant question of res judicata here arises. The issues 
decidéd-in the former suit were (1) whether the mortgagors were 
then entitled to redeem; and (2) the’ amount then to be paid if 
redemption then -took place. The issues inthe present suit are 
(1) whether the right to redeem now exists, and (2) the amount 
now to be paid if-redemption now takes place. Ifit could be 
said thet the old decree involved a decision that the mortgagor's 
rigbt to redeem was extinguished, that matter would indeed be 
ves judicata, but this very question of the meaning and effect 
of the old decree arises for consideration under the third point. 
To that extent the second and third points overlap. It is sufficient 
to say in regard tothe second point, that if the appellanta fail 
to establish under their third point that the old decree extinguished 
the right to redeem, there is, in their Lordships’ opinion, no ground 
for saying that the old decree operated by way of res judicata 
so as to prevent the Courts, under section 11 of the Code of Civil 
Procedure, from trying the present suit. 

The important question for their Lordships’ consideration is 
the third point, the answer to which depends, in their view, upon 
a correct appreciation of the joint effect of the relevant sections 
of the Transfer of . Property Act, 1882, and the form of the old 
decree. It is to be noted that at the relevant date (1896) the 
rights of the mortgagor were governed by the Act as originaly- 
enacted :. the sections hereafter cited or. referred to are those of 
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the, original enactment. Further it is to be observed that the 
rights of'a mortgagor in that part of India from which this 
appeal comes are regulated by the provisions of the Act. It 
is impossible to say (as may be said under English law) that the 
dismissal of a redemption action operates as a foreclosure, unless 
the justification of that statement is to be found in the language 
of the Act, as - , ` 

` The relevant: sections of the Act are sections 6o, 92 and 93. 
Section 6o in terms confers upona mortgagora right to redeem 
“at any time ‘after the principal money has become payable.” 


‘This right, however, is limited by a proviso which runs thus:— 


“ Provided that the right conferred by this section has not been 
extinguished by act of the parties or by order of a Court.” 

There is here no question of extinguishment by act of the 
parties.. The right must therefore still- exist, unless it has been 
extinguished by order of a Court. Sections ga and 93 indicate 
how such an order can be obtained. Section 92 provides for the 
decree to be passed by the Court ina suit for redemption if the 
plaintiff succeeds. The decree is to order an account of what 
will be due to the defendant on the date fixed for redemption, 
or is to declare the amount so due at the date of the decree. 
Further, it is to order that upon the plaintif paying to the 
defendant or into Court the amount so due ona day to be fixed 
by the Court the defendant shall (inter ala) if necessary put the 
plaintiff into possession of the mortgaged property. Finally, 
the decree is to order :— 

“That if such payment is not made on or before the day to be 
fixed by the Court, the plaintiff shall (unless the mortgage be simple 
or usufructuary) be absolutely debarred of all right to redeem the 
property, or (unless the mortgege be by conditional sale) that the 
property be sold. ” . 

Section 92 thus enacts what should be the form and contents 
of. a redemption decree; but it enacts nothing more. If that 
section had been followed, the old decree would have in terms 
ordered that in default of payment on or before the 15th Novom- 
ber, 1896, the plaintiff should be absolutely debarred of all right to 
redeem the property. The Act, however, by section 93, provides 
a further opportunity for the’ defendant to obtain this relief. It 
provides (inter alia) that if payment is not made the defendant may — 
(unless the mortgage is simple or usufractuary) apply to the Court 
for an order that the plaintiff and all psrsons claiming through 
or under him be debarred absolutely of all right to redeem;. 
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and that if he so applies the Court shall passan order that the 
plaintiff and all presons claiming through or under him be abso- 
lutely debarred of all right to redéem the mortgaged property. 
The section further enacts :— 

“On the passing of any order under this section the plaintiff's 
right to redeem and the security sball as regards the property 
affected by the order, both be extinguished,” 

The old decree for some unexplained reason departed from 
the form required by the Act, It simply provided that in case 
of default by the plaintiff in payment “his case will stand dis 
missed.” 

It was contended by the appellant that these words read in 
the light of- Section 92 were to be construed as meaning that the 
plaintiff was to be debarred of all .right to redeem, and that the 
old decree accordingly was an order of a Court extinguishing 
the right to redeem within the meaning of the proviso to Section 6o. 

Their Lordships are of opinion that unless constrained by 
authority they ought not so to hold. The right to redeem isa 
right conferred upon the mortgagor by enactment, of which he 
. can only be deprived by means and in manner enacted for that 
purpose, and strictly complied with. Inthe present case the only 
basis for the claim that the right to redeem has been extinguished 
is Section 60; but in their Lordships’ view the old decree cannot 
properly be construed as doing that which it does not purport 
to do, vfs. as extinguishing the right to redeem. 

No authority was cited to their Lordships in any way conflict- 
ing with the view which they have formed. Sta Ram' v. Madho 
Lal (1) was a case of a. usufructuary mortgage. The proper 
decree in a suit to redeem such a mortgage ought to have 
provided that in default of redemption the property should be 
sold. In fact it provided that in case of default the judgment 
should be deemed nonexistent. It was held by the Full Bench 
that a second redemption suit was maintainable. In Hari Ram 
v, Indraj (2) a mortgagor brought a suit to redeem a simple 
mortgage and obtained a-decree which provided that in case 
of default “ the suit will be considered dismissed.” A second 
redemption suit was held to be maintainable. The case of Maina 
Bibi v. Chandri Vakil Akmad (3) was also cited. That wasa 
decision of their Lordships’ Board in relation toa second suit 


(1) (1901) L L. R. 24g All. 44 >, 
(a) (1922) 1. L. R. 44 All. 730. 
(3) (1924) L. R. sal. A, 145. 
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brought by the heirs of a dead man to recover possession of an 
-estate which had been in the possession of his widow entitled to 
dower. In an earlier suit the heirs had obtained a decree for 
possession On payment of a proportionate part of the dower debt 
within 6 months; the decree provided tbat upon failure to pay, 
their suit should be dismissed. A second suit to recover. possession 
was held to be maintainable. Had the widow’s claim .on the 
estate been (which it was not) similer to that of a mortgagee, the 
case would be an authority against the appellants. In any view, 
however, it does not assist their contention. 

There being no authority constraining them to adopt a different 
view, their Lordships think that the right to: redeem has never 
been extinguished in the present case, and that the present suit 
for redemption was maintainable. 

This appeal accordingly fails and should be dismissed. ‘Their 
Lordships will humbly.advise His Majesty accordingly. 

If the respondents have properly incurred any costs in relation 
to the appeal these must be paid by the appellants. 


Barrow Rogers and Nevill: Solicitors for the Appellants. 
K. J. RB. . Appeal dismissed. 


PRESENT; Lord Tomlin, Lord Macmillan and Sir John Wallis, 


MUNDANCHERI KOMAN ; 
alias 
MUNDANCHERI MUTHA NAIR 
g v. D 
THACHANGAT PUTHAN VITTIL ACHUTHAN NAIR 
AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
aT Mapras.] i 


Temples in the Malabar District, whether public or privats—Preaumption as to. 


Though In the greater part of the Madras Presidency (whero private temples 
are practically unknown), the presumption is that temples and their endowments 
form public charitable trusts, there ls no presumption one way or the other in 
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Malebar.- Consequently, with regard to temples in the Malabar District, the 
issus in each pirticular case must be determined on the inferences to be derived 
from the evidence as to the way lo which the temple endowments have been dealt 
with and the evidence as to the public user of the temples. 
Held, on a review of the evideace, that the Nair temples in sult in Malabar, 
were pubiic religious trusts within the meaning of section ga, Civil Procedare 
Case-law dlecussed . 

Appeal No. 3 of 1933 from a judgment and seven decrees, dated 
the goth March 1928, of the High Court, Madras, reversing a 
judgment and seven decrees, dated the 28th March 1923, of the 
Subordinate Judge of Ottapalam. D 

The question for determination on the appeal was whether thè 
suit Devasoms were public religious trusts, 

Narasimham for the Appellant. 


Dunne, E. C. and Wallach for the Respondent (Advocate 
General of Madras) 


Their Lordships’ judgment was delivered by” 


Sir John Wallis :—In this cage the three plaintiffs who des- 
cribe themselves as Hindu Nairs residing within half a mile of the 
seven plaint temples and as habitual worshippers at the said temples, 
instituted seven suits, which have been tried together, under 
section 92, Civil Procedure Code, with the consent of the Advocate- 
General of Madras, against the first defendant, who ,is described 
in the plaint asa Hindu Nair residing in Peringod emsam and 
desam of the Palghat Talug, but is admittedly the karnavan or 
managing member of a Malabar tarwad or joint family. The plaint 
alleged that the defendant’s predecessors, who weré originally 
sanudayis or committee members of the aforesaid temples, had been 


in such capacity, in management of the affairs of the devasom; 


that they had been for some time improperly styling themselves 


the uralans of the aforesaid devasom; and that recently the’ 


defendant and the members of his family had further begun to 


claim-that the devasom and its endowments, belonged - to the’ 


family, thereby repudiating the public character of the trust, 


After alleging various acts of mismanagement, they prayed for the ` 
removal of the defendant and the appointment of anew trustee, 


an order vesting the devasom properties in such trustee, accounts 
and inquiries as to the alleged misappropriation by the- defendant 
` and his predecessor, and the settling of a scheme of management. 
- The defendant, in his written statement, alleged that the 
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plaint temples were founded, owned and maintained by the 
defendant’s ancestors. Seeing that the worship of God isa holy 
and meritorious act, the defendant and his ancestors bad allowed 
those who came to the temples to worship there, not as a matter 
of right, but by the sufferance of the defendant’s ‘tarwadk By 
an understanding between the members of the tarwad, the 
income of certain tarwad properties was utilised for the mair 
tenance of the devasom, but there were no lands ‘or properties 
forming the endowments of the dévasom. The plaintiffs were not 
interested in the devasom within the meaning of section 92, 
Civil Procedure Code, but were men of straw set up by a Nambudri 
or Malabar Brahmin (the twelfth witness for the plaintiffs), 
who, was financing the suit to prevent his eviction from tarwad 
lands in his occupation under a melkanam, or new demise which 
had been granted, as appeared from the evidence, to a junior: 
member of the defendant’s tarwad. The statement in the 
plaint that the defendant’s ancestors had been sanudayis (that 
is to say, members of a temple committee), was false. The 
temples had never been public and the defendant’s predecessors 
were never trustees, and could not be eased with repudiating 
the trust. 

“The second issue “ Whether the properties are public religious 
trusts,” was tried first, and the Subordinate Judge finding that 
they were not, dismissed the suit, On appeal to the Madras 
High Court, Phillips and Odgers, JJ., in separate but concurring 
judgments, answered the issue in the affirmative, reversed the 
decree of the Subordinate Judge and remanded the suit for pisposal 
orn the other issues, 

In the greater part of the Madres eee whero private’ 
temples are practically unknown, the presumption is that temples 
and their endowments form public charitable trusts, This was 
laid down by Seshagiri Ayyar J. on an elaborate consideration of 
the whole subject in Swbramania Atyar v. Lakshmana Goundan (1), 
which was affirmed by the Board in Lakshmana Goundan v. Subra- 
mania Ayar (2). In thaf’case, which related to a temple in the 
Salem District founded by a religious devotee in 1814, Seshagiri 
Ayyar J. specially excepted temples in the Malabar District from 
the scope of this ruling, and in the later case of a Nair temple in 
Malabar, Kelu Achan v. Sivarama Pattar’.Karikar (3) i it was held 

(1) (1919) 54 L C. 177. 

, (2) (1923) 29 C. W. N. 112. a - 
(3) (1927) Wg iC, 635. . E a 
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by the High Court that there was no such presumption in Malabar. 
The learned Judges observed that it was very natural that the large 
family corporations or tarwads in Malabar should have established 
„private temples for their own use, and that this had often happened, 
as stated in most treatises on Malabar law and polity. Consequently 
they held that in Malabar there was no presumption one way or 
the other, and that the issue must be determined npon the evidence 
in the particular case. In this and the earlier case of Swérama- 
nia Ayyar v. .Vencatthala Vadhyar (1), as, also,-in other recent 
cases, of which reports are not available to their Lordships, it has 
been held by the High Court on the evidence in the case thas 
the temples and their endowments were public trusts. The pre- 
vailing impression in Malabar would seem to have been that these 
Nair temples were private, and this may have, tosome extent, 
influenced the. lower courts, who so held both in this and in the 
two other cases already cited. l 

In all these cases the Karnavan appears to have made no 
distinction. between tarwad: and temple properties, and, whilst 
maintaining the temples, to bave used the temple income for 
tarwad purposes, and treated all these properties alike as belong- 
ing to the tarwad. This state of things may,: however, be 
explained by the fact that the Karnavan of the tarwad for the 
time being was in exclusive control of both sets of properties; 
and is of little weight as` against direct evidence of temple 
ownership. 


One difficulty in the case is that these Nair temples are of 


great-and ‘unknown antiquity. Inone of the cases already cited, 
it was found on the evidence of a temple inscription that it was 
in existence in 1464 A D For generations before the conquest 


of Malabar by Hyder and Tippu, in the third quarter of the 
eighteenth century, which was followed by the British annexation’ 


in 1792, the Nairs were a ruling class holding their lands on 


military service and furnishing the fighting forces of the ruling’ 


Rajas among whom Malabar was then divided: Abundant con- 
temporary evidence from European sources is set out in Mr. 
Logan’s Manual of the Malabar District: When therefore the 
karnavan of a ‘once powerful tarwad is found in management of 
seven temples in the neighbourhood of the tarwad house, the in- 
ference would’ appear to be that the temples were founded and 


endowed by the defendant’s predecessore: The- fact on which” 


reliance is pacad ia the judgments. of tho High Court, that’ ane lands 
(1) (1916) 37 Í. c OBB.” 
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now. standing in the name of the tarwad bear an assessment of R, 85 
as compared with an assessment of over Rs. 2,500 on the lands 
standing in the names of the temples, is no indication of the former 
state of things. These old tarwads, as observed by Mr. Logan, 
have long been in a state of disintegration, owing no doubt to divi- 
sions by mutual consent and alienations by the karnavans, not 
infrequently in the interests of their own children who belong to 
the mother’s tarwad. 

The judgment of Benson and Sundara Iyer, JJ, in appeal 180 
of 1908, in which another branch of the family claimed a share in 
the proceeds.of the sale of an ele phant by this tarwad, throws some 
light on the history of the family. It was found that the family of 
the plaintiffs in that suit must have become separated from this ` 
branch for more than a hundred years before the date of the suit, 
and that they. had then remained in possession of tarwad properties 
which had since been divided among three branch es of their family. 
Acting apparently on the view that at the separation the defer 
dant’s tarwad also got their fair share of tarwad properties, the 
Court expressly refrained from expressing any opinion “as to the 
rights of the parties with respect to properties vested in the temples 
of the family (which are the subject of the present suit), as they 
might not stand onthe same footing as real tarwad properties,” 
The karnayan of the defendant’s tarwad holds the title of Mun- 
dacheri Mathu Nair, and there are two other titles in the family, 
ons of which was claimed by the plaintiffs in that suit. The 
learned judges said--it was not clear whether these were “merely 
honorific titles or real stanoms in the legal sense with specific 
properties attached,” or set apart for the holders of the titles, 
such as are foundin formerly ruling families in Malabar. How- 
ever this may be, there appears to be no reason for thinking that 
this family was not in a position in former times to found and 
endow these temples in the immediate neighbourhood of the 
tarwad house. i 

Nor is the fact that a family deity is worshipped in the tarwad 
house in any .way inconsistent with the foundation and endow- 
ment by the tarwad of temples in honour of, the greater gods of 
the Hindu Pantheon, either from purely religious motives or 
with a view of averting the calamities of which people in Malabar 
are said to have lived in constant dread, never in more recent 
times taking any important step without first consulting theit 
astrologers. 

There is also another matter to which, in their Lordships’ 
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opinion, too much importance has been attached in the judgments 
of the High Court. In 186s the Inam Commissioner confirmed, 
under the Inam Rules as having. been in existence for-fifty years, 
a total remission of the assessment of Re. 3,405 ro pice on 
1-52 rcres of land, for the expenses attending the usual cere- 
monies in No. 6 temple so long as they were efficiently kept up. 
The existence of this inam, which was stated in some old accounts 
to have been granted by Tippu, shows at most that it was 
represented to the Maharatha officials, who were sent down 
to introduce the Indian system of assessment for land revenue, 
that this was a public temple, but on the other hand it might 
be argued with equal or greater force that.the other six temples 
were regarded as private as they were fully assessed and feceived 
no remissiôn such as they would have received a yas ot 
India if they had been regarded as public temples. : 

In their Lordships’ opinion, the decision in this sus ally 
depends on the inferences to be derived from the evidence as to 
the way in which the temple endowments have been dealt with 
and the evidence as to the public user of the temples. As regards 
the first question, their Lordships’ agree with the conclusion 
arrived at by the learned Judges of the High Court that the docu- 
mentary evidence shows conclusively that the properties standing 
in the names of the devasom belonged to the temples and that the 
position of the defendant’s karnavan was that of uralan or trustee. 


The earliest evidence is to be. found in the records of the 
Paimash, or revenue survey, at the beginning of last eentury; 
showing how the lands in Malabar were held. In this sutvey thé 
private properties of the tarwad are recorded as their jemm or 
property and the temple properties as the jemm or property of the 
perticular temple, Further in the extract, Ex. A, lands recorded as 
the femm property of the devasom are shown as held under it by. 
defendants tarwad on the customary kanam tenure, Until the 
comparatively recent times, the Mutha Nair or karnavan of the 
defendant’s tarwad invariably descrited himself as uralan of 
the temple properties, and was so recorded in the settlement gt 
the beginning of the present century. Thus, in 18.6, the defon- 
dant’s predecessor sued as uralan of three of these temples to 
recover certain properties in the possession of tenants. The 
decree Ex. E, which in those days was also the judgment, sbows 
that the properties were described in the phint as belonging in 
jomm to the temples. Apparently, atthe instance of the defen 
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inpleaded as supplemental defendants, and‘ the latter filed a 


_ written statement alleging that the temples and properties belonged 


exclusively .to him and that he had appointed the plaintiff as 
manager. In his reply,. the plaintiff pleaded that none-but himself 
had uraima rights over these temples and devasoms, and ‘that 
the Rajibhad no rights in respect of the properties belonging 
to the devasom. The Court finding that the plaintiff and his 
predecessors had been in management for three generations, 
made a decree in his favour, leaving the Raja to assert his rights 
in another suit. It is stated by the Subordinate Judge’ that 
he filed two suits which were unsuccessful, but ‘the decrees have 
not been included in the present record. When later this Raja 
attached certain properties in execution of a decree against a junior 
member of the tarwad, the defendant’s predecessor and the other 
members of the tarwad sued in'1853 to set aside the attachment, 
alleging that the attached properties belonged some of them fo the 
temples, and some to their tarwad. The plaintiffs were directed to 
prove that the plaint items belonged in jemm to the temples and to 
the tarwad in ancestral jemm right, which in their Lordships’ opinion 
clearly meant that the plaintifis were to prove that, as. alleged in 
the plaint, some of the attached properties belonged to the temples 
and some to the tarward itself. For the appellant reliance has 
been placed on the recital in thé decree in that suit that it had been 
proved that the attached properties belonged in jemm “fo fhè 
devasoms belonging to the plaintif’s tarwad and to the plaintiff's 
tarwad itself.” How this first statement came to. be inserted in 
the decree it is now impossible to say, but in their Lordships’ 
opinion it was quite irrelevant to the suit, and they. agree with the 
High Court that it iz not entitled to any weight. 

In these suits the defendant's predecessors ° sued as eE 
of the temples „and they are'repeatedly so described inthe docu 
mentary’ evidence, and also in’ the settlement register. The 
case for the defendant is that uralan means owner, and in the 
High Court and here reliance was placed on the definition in ‘Dr. 
Goundert’s Malayalam Dictionary, where it is said to mean the 
proprietor or manager of atemple.’ It is surmised by Odgers J. 
with much probability, that the author belonged tothe well-known 
Swiss-German Basel Mission on the West Const. If this definition 
had been relied on before the Subordinate Judge and he had 
attached any weight to it, he would, no doubt, have referred to 
it in his Jadgment: As it is, their Lordships cannot. regard it- 
as in any way ‘detracting-from the weight of the -definition in- 
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guardian or manager of a temple, and uraima to be the office of 1934, 
uralan to which is attached the superintendence of. the affairs ‘Mandancher! Koma 
ofthe temple. As pointed out by Odgers J., this is the meaning 

which has been attached to the word uralan wherever ie has Vitti Tapa 
come before the High Court. 

‘The Subordinate Judge has cited the following passages Sir Sai Wallis. 
from the late Mr. Sundara Iyer’s book on Malabar Law, in support as 
of the view that uralan means‘ owner. “If the temple ig public 

- the manager or uralan is said to be Subo.rdinate‘to God. He 
is styled God’s uralan, -while the uralan or manager of a private 
temple is said to be the proprietor of it, or to possess the uraima 
over it, and the God is said to be the God of the uralan.”........... . 
“Where the temple isa private institution, the uralan may be 
practically an owner. - In the case of some: public temples, he is 
not-even the manager or dharmakartha: which is the ordinary 
signification of the term, but only a subordinate manager acting 
under another who is the real dharmakartha.” The learned 

~-~ author,.who belonged to a Brahmin family long settled in Malabar, 
was one of the ‘leaders. of the Madras Bar and - afterwards 
a Judge of the High Court, and his opinions are therefore 
entitled. to great respect, but, unfortunately, he died before 
the question of the ownership of these Nair temples and their 
endowments bad been investigated in the decisions ances 
mentioned. 

In this case, their tonii are of opinion that het use of the 
word “uralan” in the documents exhibited clearly ‘imports 
a negation of ownership in the uralan, because as already shown, 
he is deacribed. as uralan of properties which are said- to belong 

to the temples. 

- The Subordinate Judge has relied on the fact that in some of 
the documents the word . udama, which admittedly means owner, ` 
is used instead of uralan, but, as pointed oyt in the judgments , ` 
of the High Court, the use of the word . udama is comparatively 
recent, and cannot affect the inference arising from the earlier 
documents. 

In their Lordships’ opinion, the effect of the evidence is that 
the properties standing in“thée names of the ‘different temples 
were dedicated for the’ support of the temples, the Karavan of the 
tarwad being the uralan or trustee and the fact that the income 
from one temple was used for the expenses of another temple, does 
_ not affect this conclusions t 
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TAR CALCUTTA LAW JOURNAL. {Vor LX. 


‘From the fact that in this, asin other Nair temples, the tare 


wad has been making no distinction in the apolication of the 


income from tarwad ad temple properties, and from the general 

impression that the temples and thelr properties belonged to the 
tarwads, the Subordinate Judge has inferred that there was no 
real dedication of the temple properties, but that for some reason 


‘tarwad properties had been pat in the names of the temples. The 


only suggestion made by him was that this was done in Tippu’s 
time to saye them from forfeiture, in view of what hè describes as 
Tippu’s well-known -real or apparent religious tolerance. This, 
however, is admittedly a mere surmise which their Lordships are 
unable to accept. f 

The temple properties having, in their Lordships opinion, 
been dedicated for the use of the’ temples, the only remaining 
question is whether they constituted a public religious trust 
within the meaning of section 92 of the Civil Procedure Code. 
Had there been any sufficient reason for holding that these temples 
and their endowment were originally dedicated for the tarwad, 
and so were private trusts, their Lordships would have been 
slow to hold that, the admission of the public in later times possibly 
owing to altered conditions, would affect the private character 
of the trusts. As it is, they are of opinion that the learned Judges 
of the High Court were justified in presuming from the evi- 
dence as to public user which is all one way that .the temples 
and their endowments were public religious trusts. They will 
therefore humbly’ advise His Majesty that the appeals fall and 
should be dismissed, 

After special leave to appeal had been granted, the Advocate- 
General of Madras obtained an order from the High Court certi- 
fying that, as the respondents were unable to raise funds to defend 
the appeal, he was a proper person to be brought on the record. 
In these circumstances the learned counsel for the respondents were 
instructed to appear on behalf of the Secretary of State, who will 
recover the costa of this appeal from the second defendant who 
was brought on the record as the successor of the first defendant, 
who died after the institution of the suit. f 


H, Shephard ; Solicitor for the Appellant. . 
Solidtor, India Office + Solicitor for the Respondent. 
K. J. R . Appeal dismissed, 
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Before Mr. Justice D. N, Mitter and Mr, Justice D, C. Patterson. 


KUMAR SOURISH CHANDRA ROY BAHADUR 
ds 


SAROJ RANJAN SINHA anD orHars.* 


Putni Regulution—(VILI 6f 1819), Sale under—Sale of ‘putni taluk —' Putini 
taluk’, use of the word im a habuliat tf conclusive evidence of iis real 
meaning—Cardinal incidents of a ‘putnt taluk -Stipulations in habuliat — 
Ambiguities in ancient instruments, how to be construed—Tender ‘into 
Court’, {f includes tender to Collector—Fublication of sale notices, how to be 
made and when want of such publication vitiates sale. 


Before the enactment of the Patni Regulation, every taluk which was des- 
cribed as a Patni taluk canno! besald to bave the meaning attached with It as 
is described In the preamble to the Regulation. 2 , 

Tbe word “Patni taluk” though had acquired in 1818°™M6 techoteal meaning 
which is ascribed to It in the preamble to the Regulation, it only raised a strong 
Presumption that the parties intended to use the words according to their techni- 
cal meaning bot that was not conclusive evidence that ‘soch was its real 
meaning, 

Where a document of 1818 was described as a Kaboliat of a Putni taluk, but 
did not contain any stipulation giving the power of saleto the zemindar for 
arrears of rent by summary process nor did it give the zemindar the power to 
make the other properties of the defaniter Hable for any balance of arrears of 
rent which might remain after the sale of the tenure in question 1 


` Held, that those rights were the cardinal incidents of a Patni taluk and 
notwithstanding the use of the expression patni taluk, the terms showed that it 
was n permanent hereditary taluk of a different kind to which the Patni Regule- 
tion did not apply. 


One of the most settled rules for the construction of ambiguities in ancient 
Instruments is that you may resort to contemporaneous usage to ascertain the 
meaning of the deed. 

Barabani Coal Concern Lid. v. Gokwlananda {1), Atforney General v. 
Drummond (2) and Watcham v. Attorney General af the East African Protec- 
terate (3) referred to. 


* Appeals from Original Decrees Nos. 205 to 208, 910 and a11 of 1940 with 
application In No. 205 against the decree of Babu Surendra Nath Sen, Additional 
Subordinate Judge of Nadia, dated the goth April, 1990. 

(1) (1933) L. R. 61 I.A. 995 59C. L. J. 257; 38 C. W. N. 328. 

(2) (1841) 1 Dr. & War. 353 (368). 

(3) [1919] A. C. 533. 
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‘Respondents in Nos, 206, 207 and 208, 
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Tender "into Court” as used in section 13° cane (a) ot tho Putnl Regala- 
tion may include tender to Collector. ` 

Tarjni Debi v., Skyama Charan (1): referred to. . rata 

The effect of section 8 clause (a) read with section 10 er that the notice of a 
patni sale will be stuck up in, the cutchery of the Colleator “and it mast contain 
specification of the balances that may be due to the zemindar concerned from all 
the putnidars under him anda copy ar extract of soch part of the notice as 
may apply to an individual defaulter shall be sent by the zemindar to be similarly 
published at the cutchery or at the principal town or village upon-the land of the 
defaulter. i 

ı Bhupendra v. Madar Bus (2) referred to. 


~ -Non publication of the notice in the putnidar’s cutchery within the defailting 
tenure is a non-compliance within the provisions of the Regülatlon: which renders 
tbe mle vold. 


Hakarani of Burdwan v. Hrytyunjoy Sing (3) referred to | 
_ Suits for setting aside a Putni sale. 

. The material facts appear from the judgment. 

Dr. Sarat Chandra Basak, Dr. Radha Binode Pal and Messrs: 
Sudhansu Mask Chowdhury and Paresh Chandra Mitter ior the 
Appellant. 

Mr. Sarat Chandea Basu with Mr. Santimoy Maswmdar for the 
Respondents in No. 205. i 

| Mr. Santimoy Masumdar, Mr. Manilal Bhattacharya, Mr. 
Pulin Behary Das and Mr. Sourindra, Narayan Ghose for the 
Respondents i in No. 206. 

Mr. Orukgamdas Chakravarty, Mr. Rama Prosad Mukerji, Hr. 
Prafulla Chandra Nag, Mr, Santimoy Masumdar, Mr. Sourindra 
Narayan Ghose, Mr. Pulin Bekari Das and Mr, Hemanta Kumar 
‘Das for the Respondents in No, 207. 

Mr. Santimoy Masumdar and Mr. Paramananda Lakiri for’ 
the Respondents in Nog, 208 and arr. 


Mr. Santimoy Masumdar, Mr. Panchanon -Ghose and- Mr. 
Durga Das Roy for the Respondents in No. 210., 


Mr. Girija Bhusan Sanyal and M+. Sowrindra` Narayan Ghose 
for the Respondents in No. 8 of 1933. 


Mr. A.. Quasem for Deputy Beal representing the mjnor 


(1) °(188a) I. L. R. 8 Cale. 984, ` 
(a) (1925) L. R. 5a L A, 439 41. L. R. 5g Cale. 1.. PEE 
(3) (1887) L. R. gL Avg soy T. L, R. 14 Cale 365. oe a ae 


tinea ~ T GH COURT. -7 iT 


ar. sats Histan Baksh be the eee all the 
a e Faye 7! 

Mr, Brojolál Chakravarti for the Daada Respondents in 
‘alt the ‘appeals other than Noa. 205 of 1930 and 8 of 1933. 


` The judgment of the Coutt was as follows : 


pes Hitter, J.—These seven appeals arise out of seven suits insti- 
tuted i in the Conrt.of the Additional Subordinate Judge of Nuddea 
for the. .setting aside of a: sale held under the provisions of 
the . Putni Regulation (Reg. VIII of 1819) The suit 
fa eat TE to which the First Appeal -no. 305 
-relatos was brought by Saroj Ranjan Sinha and. othera, now respon- 
dents, who: are co-sharers to the extent of eight annas in the, Putni 
a which bas been sold, the other.eight annas cosharer, a 
„lady of the name: of Joy Durga Dasi, having.been impleaded as a 
proforma defendant as sho did not join in the suit. The principal 
defendant .to the suit was The Hon’ble Moharaja Khaunish 
„Chandra Roy of Krishnanagar, who died pending suit on 22nd 
May, 1928, leaving behind him an infant son Kumar Sourish 
Chandra Roy whose estate was taken charge of by the Court of 
Wards, and the suit was defended by the Collector of Nadia through 
the Manager Birendra Nath Roy at all subsequent stages. — 


„Appeal No. 206 arises out of suit No. 152 of 1928, re-numbered 
‘No. 4 of 1930, which was commenced by the Haldars- who arp 
Darpatnidars of some of the Putni properties and Seputnidars in 
respect of others, against the original principal defendant, the 
‘Maharaja, . Appeal No. 207 arises out of suit No, 169 of :1928, 
cre-numbered 5 of 31930, which was. commenced by ‘the Chatlangeas 
-who arè Darpatnidars i in respect of some of the uae ‘and sams 
qhara in respect of others. i Rane i 
» Appeal No. 208 of 1930 arises out of suit Ne 17} of. 1927, 
renumbered 2 of 1930, commenced by the Sircara who kre the 
Darpatdidars in respect of some villages included in the Paisi. -, ` 


& 


Appeal-No. aro of 1930 arises out of suit No. 161 of 1948; a 


‘re-numbered:6 of 1930, commenced by oné Durgabala Dasi who is 

‘Darpatnidar in respect of some of the villages: fee dae 

= Appeal No. 211 of 1930- relates*to suit ‘No. 164 of niite 

numbered as 7 of 1930, commenced by, Katal Haldar, onè ofthe 

Détpatnidan. Pasig’ SO ae 
' ‘Appeal No. 8 of 1933 arises abii of: &'suit which was inetinaa bp 

Ratiat cho of the Derpétniddras- Taal Ba ID reksa ani 
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The Maharaja of Krishnanagar was the common principal 
defendant in all these suits being the Zemindar of the Revenue 
paying estate under which the Taluk in question is held by the 
Patnidars, the plaintiffs in the suit to which appeal No. 205 relates 
and their co-shares Patnidar Joy Durga Dasi, The sale in question 
was held for arrears of rent due from the Patnidats for the Aswin 
kist of 1334 B. S. fora total demand of about Rs 13000. It was 
held by the Zemindar under the summary procedure laid down 
in the Patni Regulation, and the Putni was purchased by the 
Zemindar the Maharaja for a sum of Rs. rocoo, as no body else 
was present to bid at the sale. It is admitted on behalf of the 
Zemindar that the property has fetched a very inadequate price, 
and the Manager of the Court of Wards, Birendra Lal Roy, has 
admitted that the Patni in question (Taraf Mahatpur) was a very 
valuable property, and in fact the biggest Putni mahal in the Raj 
Estate, and that the Maharaje’s income would increase to the 
extent of Rs, 49-to 60 thousand a year if the Mahal could be made 
khas, ‘and that the Manager Kanti Babu used to try zealously to 
increase the Maharaja’s income. It is by reason of the extreme 
inadequacy of price fetched at the sale that these eight suits (one 
of which to which appeal No. 209 of 1930 relates is not before us 
just now) have been commenced by the several grades of tenants 
who have joined in attacking the sale on common grounds. The 
plaint in the suit of the Patnidars, the Sinhas, to which appeal 
No. 205 relates, has been taken as the type as representing the 
case of the plaintifs in the other suits in the argument before 
us ; 
The validity of the sale bas been attacked on a variety of 
grounds. The grounds of attack as formulated in the plaint of the 
Patnidars fall under two broad heads; (1) the sale is void as on 
& proper construction of the Putni Kabuliyat which regulates the 
rights of the -Zemindar ‘and ‘tenant, the tenure in question is not 
a Patni tenure at all and the provisions of the Regulation VIII of 
1819 are not attracted to it, and the summary sale by the Zemindar 
cannot be sustained. (2) Assuming the tenure was a Putni tenure 
there bas been non-compliance with the provisions of the Regula- 
tion VIII of 1819 which repder the sale invalid. Under this 
second head several irregularities are described in the plaint but 
it is not necessary to refer to all of them as some of the defects 
have been held by the trial Court not to affect the sale. I will 
only refer to such irregularities as have formed the foundation of 
the decision of the Subordinate Judge in setting aside tho-sals, 


VoL. LX, | . BIGH COURT. ' 


They are 

A. That the sale was held: ‘by the Collector notwithstanding 
the attempt made by Darpatnidar Mr. M. Pal Chaudhury to avoid 
the’ Patni sale by tendering to the Collector the amount of thé 
arrears of the Patni in accordance with tbe provisions of section 13 
of the Regulation. 

B. That the Maharaja filed a pats petition PA salo ie 
each separate Patni in arrears and purported to have caused to 
be stuck up at the Collector’s Court and at his own Sadar Cutchery 
a separate sale notice for each such putni and there was contraven- 
tion of section 8 read. with section 10 of the Regulation. 

C. That there was no service of the publication of the sale 
notification on the Cutchery upon the land of the defaulting 
Putnidar at Chapra—one of the Putni Vari and this was suffi- 
cient to vitiate the sale. 

D. That further that there has been no publication of the sale 
notice in the Muffasil. 

E. That the rules prescribed in section ro of the Regulation 
were not duly observed in that (1) the lots were not called up 

successively (2) that the Revenue Pesbkar did not look into the 

Kabuliyat in order to see that the balance remaining unpaid 
exceeded a four annas proportion of the demand up to the date 
of the sale and (3) that the Collector did not give sufficient 
opportunity to bidders other than the Maharaja to bid. 

All these grounds of attack have been traversed by the dofen- 
dant in his written defence. 

These allegations and counter allegations ‘have given rise to 
issues 6, 8, 9 and 14 which run as follows s— 


6. Is the Patni Mahal saleable under Reg. VIII of 1819 under , 


the terms of the Patni Patta ? 
8. Were the provisions contained in Section 13 clause (a) of 
the Patni Regulation complied with ? 


9. Were the provisions of section 8, clauses s and 3 of the Patni. 


Regulation complied with ? 

14. Was the sale properly conducted ? 

The Subordinate Judge. after taking oral and documentary 
evidence has found for .the plaintiffs on all these issues and has 
set aside the sale basing his decision on the findings on these four 
issues, 

Against the decrees the seven appeals have been preferred by 
the reprerentative of defendant No. 1 who- has assailed the are 
of the Subordinate Judge on these issues as erroneous , 


oe 3 
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Issue No. 6—We proceed now to the consideration of issue No. 
6. whieh. raises the quèstiòomyòf tHe inapplicability of the provisions 
bf Regulation VIII òf 1819..ta the tenure in spit. The Subordinate 
judge has held-thut Regulations VIII cannot: gover the incidents 
pf the tenure. and: if his.view- ia right it affects sériously the right 


U of the Zemindar to realise his rent by sale of the tenure in:accor- 


dansi with the:summary.prccedure ‘laid down in the Regulation. 
Whbd.effect of his finding is that the Zemindar cannot, for all time 
ta comé, have recourse’ to the‘ summary sale, and thus prevents 
him in: future fronr sdopting the. method . for speedy realisation of 
any arrear of rént of-ihe Putni. . This issue therefore requires very 
stttousiand careful consideration at our hands, The determing- 
tionofithis issue depends on: the construction which is to be put 
Gh the putni Kabuliat ‘dated-the 24th of Pous 1224 B.S. corres- 
ponding to the 6th cf January, 1818—a certified copy of which 
tos bétn-marked-as Exhibit “E”. in the case and is printed at-page 
1, part II of the Paper Boe The material portions of the Kabuliat 
aré‘a’ follows. >z 2.0.02 2! 3 . Pa 
‘Tols. ; x 7 eas A & - ane 
ae * The’ High i in Dignity Sajat EEREN Roy 
> Talukdar of Taraf Mahatpur and others, 

>> This Kabuliat in respect of Patni Taluk is executed by us 
Sanatan ‘Pramanik and Radba Madhab Pramanik in the year 1324 
B. S. to the’ following: effect :—That on receipt of the total sum 
‘of-rupees one lac fourteen thousand (sicca) as consideration’ money 
you have executed a Kabala settling u5 as Patni Talukdars of the 
Mahal Taraf Mahatpur consisting “Of 57, mouzas within your-Taluk 
in the district of Nadia,’ at a'total annual jama together with Fouz- 
dari tax of (sicca) Rs. 19000’and we also have accepted it of our 
own free will. Excepting Debuttar,* Brahmattar and Mabatran 
Malik, Lakheraj etc., as they | exist within the present boundaries 
of the Mahal given in the schedule we shall take into our control 
and ‘possession all- the Movzas and Mahbals- -lying within the 
boundaries given in the Schedule, consisting of Rayati, Khamar 
or Chakran, cultivated, wate, and jungle, Jalkár, Bankar, Nulkar, 
Falkar and garden, Jand trees, rivers, Channels, Khals, Beels, Jhils, 
tank and others; that ‘is the entire Zemindary together with land 
and water therein’ situate ‘to which you are entitled shall enjoy 
the same with our sons and grandsons in succession on payment 
of the sald entire rent at per Kistibundi year after year dt the 
Gutchery~6f your Taluks at’ Krivhnanegar; This shall never be 


cancelled. Wa" shall“have ‘nó ‘concern’ with the Sarkari Fabeli) 


Vom DXF 9 Ooo- ptanroguRtet > TET 


tank bt. garden’ which’ ats in your: Khas- possettion.!--Thete wilt 
never bé-any increase or-decrease of this Jamas #3 0 oy B08 -7s J 
- If I neglect to‘pay the entire`tenta at-:the~close of ‘the year 
ther you‘shall at yout: pleasure’ -take”. Khash- -posséssion -of 
this Patni Talak at ane ond or the first -month ‘of PeR 
Sei - i eT a a E an 
COREE SE ee Se S S 
If we grant the’ Mehal in Darpatni‘settlement-to any body else 
tten that Darpatnidar shall act accdrding to fhe. tet and condt 
ee TOW Seay se T as 
` + a + E a 
We and our beira shall act according to this Kábuliat. “Fo this 
effect, we of our own accord, on payment òf the entire conkideration 
money and. on receipt of the Kabala’of thé Patni Taluk, execute 
this Kabuliat. It appears froma plain’ reading of this dociment 
that although the document- is described ‘ds‘a Kabuliat ofa Putni 
Taluk it does not contain’ aby stipulation giving the power of sale 
to the zemindar for arrears of tent’ nor doea it give the’ Zemindar 
the power to make the dther properties of ‘the defaulter liable for 
any balance of arrears of rent which may remain after the sale of 
the tenure in question. It will appear from, the sevehth paragraph 
of the preamble to Regulation VIII of1819 that thése’two rights of 
the zemindar were the cardinal incidents‘of the tenures which were 
usually denominated as Patni Taluks’ prior to the enactment of 
the Putni Regulation, for the preamble states “ By the terms also 
of the engagements interchanged, it is amongst Sther stipulations 
provided that in case of an-arredr occurring, the ‘tenure maybe 
brought to sale by the zemindar and if the ‘sale do’not yield a 
sufficient amount to make good the balance of rent at the time due, 
the remaining pro perty of the defaulter shall be further answerable 
for the demand. These tentres haye osually been denominatéd 
putni taluks”, Ex.” which was executed a year before the 
enactment of the Patni Regulation merely empowers the remindar 
to take possession of the putni if there are arrears for ohe full year 
but does not contain any stipulation for sale: Section 3.clduse 3 of 
the Puthi Regulation enacts that ‘in case ‘bf ‘an atréar upon’ any 
‘tenure of the description alluded toin the first clause of this section, 
the tenure shall be brought to sale by public atction-and the Brat 
clause of‘section 3 refers to the tenures known' by the name of 
“patni faluk as described Ín the preamble ‘to the Regulation: which 
“has already heen refet?ed to. ‘Section 8 of the Regulation provides 
that zemindars shall be entitled to apply in the manner following for 
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periodical sales of any tenurés upon which the right of selling or 
bringing to’sale fot arrears may have been specially reserved by the 
stipulation in the engagements interchanged on the creation of ‘the 
tenure. In the case of. Sakebuddin v. Fatia (1), Sir Barnes Peacock, 
C. J. observed that section 8 of the Regulation applied to the sale 
of those tenures only upon which the right of selling or bringing to 
sale for arrears of rent has been specially reserved by the stipulation 
inthe engagements interchanged on the creation of the tenure, 
The learned Chief Justice pointed out that under Regulation VII 
of 1799 section rg there were two classes of tenures saleable for 
arrears of rert (1) those in which the tenure was saleable by the 
stipulations inthe title deeds and (2) those which were saleable by 
the established usage-of the country‘and that it was the first class of 
tenures which came within the purview of section 8 of the Putni 
Regulation. It was argued forthe appellant that the use of the 
expression ‘Putni Taluk’ at the beginning of the document implied 
Prima facie that. it was a putni taluk of the character designated as 
patni taluk in the preamble to the Regulation and that the right to 
take khas posséasion was merely an additional right. In other - 
‘words it was said that instead of describing the leading characteris- 
tics of putni taluks as described in the préamble to the Regulation 
viz. the right of sale hy the zemindar for arrears and the right to 
make other properties of the defaulter liable in case the sale does 
not fetch a sufficient price to liquidate the entire rent, the idea of 
those incidents is conveyed by the use of the compendious expres- 
sion ‘Putni Taluk’. It was said that the word ‘Patni Taluk’ had by 
1818 acquired a certain technical meaning and in construing the 
deed if significance: is attached to the words ‘putni taluk’ then it 
must be held that the parties intended to convey by the use of the 
two words the idea of the saleability of the tenure for arrears of rent 
at the instance of the zemindar. Inthe first place itis to be 
noticed that before. the enactment of the Regulation’ it cannot be 
said that every taluk which was described as putni taluk had the 
meaning attached toit as is described in the Preamble to the 
Regulation,- The meaning of the word ‘Putni’ according to 
Harington’s “ Analysis” is ‘settled’, see Vol. III-—-page 549. In 
Field’s “Land-holding and the relation of landlord and tenant ”—- 
and edition—page 715, the following . note occurs ‘ The derivation 
of the word ‘Putni’ is according to Wilson uncertain, Mr. Harington 
-says it may be rendered “ settled or established” which Professor 
Wilson pronounces yery questionable. There is a wotd -‘pattan’ 


* 


(1) (1867) 7 W. R. 260, 


K : 
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which Fhave met in several districts, ued-as settling with, leiting 
to, atehant, which is doubtlesa connected with Mr. Harington’s 
explanation. This is a literal meaning of the word Putni. The 
Regulation was therefore careful enough to state in the preamble 
that the tenures which carried with it the right of the zemindai to 
sell were usually designated putni taluks. The preamble does not 
suggest that every taluk without exception which was designated as 
putni taluk would be a taluk within the meaning of the preamble 
to the Regulation even if the terms creating the taluk show that no 
right to sell was reserved in the zemindar. Even if it be assumed 
that the word ‘Putni Taluk’ had “acquired in 1818 the technical 
meaning which is ascribed to it in the Predinble to the Regulation 
alf that it can be said is that it raises a strong presumption that thé 
parties intended to use the words according to their correct’ technical 
Meaning, but this is not conclusive evidence that such was fhe real 
meaning. In this case the terms of the Kabuliat Exhibit 'E’ displa- 
ces the presumption for there is no reference whatever in the déed 
to thé power of sale of the zemindar in case rent has fallen’ into 
atréears-and to the further power of the zemindar to make the 
other properties of the defaulter liable for the balance 
‘of the arrears of rent if the salë “does not liquidate! the 
entire drrears due. Fhe parties intended that in case of arrears 
accruing for one year the Zemindar would be at liberty to take 
khas possession and ot fo sell. The technical méaning in this 
particular case seems to be an erroneous guide to the real one 
leading to'a ‘meaning contrary to what the party intendéd fo convey 
by it and the technical meaning in such circumstance ceases to 
answer its purpose. As was observed by Sir Thomas Plumier, 
Master of the Rolls, in the case of Cholmondeley-v: Clinton (t) 
“Theré is no case or dictum” to ‘be found which requires the Court 
‘to adopt: the technical sense in opposition -to the actual meanirig 
‘of thé party : on the contrary, the authorities’ uniformly dethand 
‘the preferenée to’ be givett to intent, over fechnical ‘impér? and 
Torm.” There is’ no ‘authority which compels ‘us to hold that we 
‘should adhere’ fo the technical méaning “notwithstanding the 
tianiféstation of a contrary intent by the Cleary terms of the 
Kabulia. Two cased however have been cited before as, as they 
wee before the trial Court, in support of the view that fhe use 
‘of thd-words ‘putni taluk’ in exhibit ‘Æ’ was ‘sufficient to attract 
‘the peUvisions of Regulation VIIT of 1819: (I) A decision of their 
‘Loidinipa of the’ Judicial onimiites: i im Brindaban: Sirkar v. 


ya) (1920) å Ja. & W. I at pages 9i, 92, 93: 


Kumar? Sédrisit 
a gI 
Saroj kášjän Sinha’ 
ittir F: 
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Brindaban Dey (1), (11) a case reported in Sevesters Reports, Vol. 
II Page 173. Inthe former case neither the Putni lease nor any 
copy of it appeared but the plaintiff in his plaint described the 
tenure as a putni taluk and his own tenure asa durputni and their 
Lordships of the Judicial Committee said with reference to this 


- state of facts this :—Their Lordships are of opinion that under 


the description ‘putnee talook’ and ‘durputnee talook’ it must be 
prima facie intended that the tenure called a putnee tenure was 
a tenure transferable by sale and upon the creation of which it 
was stipulated by the terms of the engagements interchanged that 
in case of an arrear occurring, the estate might be brought to sale. 
If so according -to the terms of Regulation VIII of 1819 the 
tenure might not only be brought to sale, but it might be sold free 
from incumbrances.” In this case it is to be observed that the 
putni was created subsequent to the enactment of the putni Regula- 
tions and as no document waa produced the presumption that the 
words putni taluk bore the meaning ascribed to it by Regulation 
was not displaced or rebutted. These two circumstances dise 
tinguish the present case from the case before the Judicial 
Committee. 

In the case in Sevester’s Report it appears that the parties 
mutually agreed on the one hand to createand on the other to 
accept a tenure which they called a putni taluk without actual 
words limiting or defining it as something of a separate kind, and 
in such circumstances it was held thet the parties intended to 
make the taluk a putni taluk within the meaning of Regulation 
VIII which had come into force about seven years before the 
creation of the putni. This case therefore tales POREO 
from the present. 

In the case of Raja Nirod Chandra v. Harikar Chakrabarti (a), 
Sir Ashutosh Mookerjee, Acting Chief Justice, Fletcher J con 
curring, observed. that the use of the expression ‘putni taluk’ in 
the contract of tenancy does not necessarily create a putni taluk . 
in other words a taluk subject to the summary procedure for 
realisation of rept provided by the Putni Regulation. In that case 
the question was es to whether the tenure was merely hereditary 
or was held on a rent fixed in perpetuity, and the learned Chief 
Justice pointed out that while there were expressions which show 
that the tenure was mourashi there was nothing to show that the 
tenure was intended to be mokarari, The position therefore is 


„this that while the use of the ,expression “putni taluk” prima facie 


(1) (1874) at W. R, 324} L. R. 1 L A. 178. (a) (1920) ga C, L. Jung. 
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imports a putni within the meaning of the Putni Regulation, that “ 


prima facie position is displaced by anything in the document 
creating the putni which would lead to the conclusion that no 
power of sale by summary process was reserved to the Zemindar. 
The terms of the document before us are clear and no power to 
transfer by way of sale is given to the Putnidar. 

It has next been argued that in any event the use of the expres 
sion “putni taluk” in the document renders the document ambiguous 
and that therefore it is necessary to examine the conduct of the par- 
ties to see how the words were understood by the parties. And docuw 
mentary evidence has been placed before us to show that the pre- 
decessor of the plaintiffs one Mathuramohan Pal Choudhury as dar- 
putnidar made a deposit under section 13 of the Putni Regulation to 
avoid the putni sale and reference is made to Ext. 30 dated the 8th 
of June 1874 where recital to that effect is to be found. See page rs, 
part II of the paper book lines 1 to ro. Reference has also been 
made to the practice in the sheristha of the Maharaja of treating 
this tenure as a putni tenure within the meaning of the Regulation. 
There can be no question that ons of the most settled rules of law 
for the construction of ambiguities in ancient instrument is that you 
may resort to contempora neous usage to ascertain the meaning of 
the deed. As was observed by Lord Sugden with reference to such 
ambiguity in ancient instruments “Tell me what you have done 
under such a deed. and I will tell you what that deed means.” 
See Attorney General v.. Drummond (1); see also ]Vatcham vy. 
Attornsy General of the East African Protectorate (2) which was 
cited at the Bar. This rule however has no application to the 
present case for the terms of Exhibit ‘E’ are absolutely clear and 
in such a case the subsequent conduct of the parties is an irrelevant 
consideration, In this connection the following observation of their 
Lordships of the Judicial Committee of the Privy Council in the 
very recent case of the Barabani Coal Concern Ltd. v. Gokulananda 
(3) may be usefully cited. Lord Alness delivering the judgment of 
their Lordships expressed himself thus ;—“ The only answer made 
by counse! for the first respondent to this argument was that -the 
conduct of the parties after the lease was signed, in accordance 
with which each lessor fora time accepted several payments of 
royalties, controls the stipulations in the lease, and vouches an 
agreement between parties to vary its terms, Their Lordships have 


(3) (1841) 1 Dr. & War. 353 (308), 
(a) (1919) A. C. 533. 
(3) (1989) 63 LA. 49. 
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na hesitation jh rejecting this contention.- Thefacts do not: support 
zit.. Nay, mare-; it sina, against the- familiar principle affirmed in the 
case of the Worth Eastern Ry. Co; v. Hastings (1), that where the 
words in a deed are clear gs they are..ig this case the subsequent 
conduct af parties is an irrelevant consideration.” Having ‘regard 


Saroj Ranjan inha. to these considerations we are of opinion that on a true construction 


Sifter, F 


-of the Kåbülist of 1818 it must be beld that notwithstanding the 
yse of the expression putni taluk the other clear terms of the 
-Keabuliat show that it was a permanent hereditary taluk of ‘a very 
- different’ kind'to which the Putni Regulation does not -apply. We 

-aro in entire agreement with the Subordinate Judge on bis finding 
-on this iue and we think that the aa pale can not be sustained 

on this ground alone. 

- Tn this view it would not have been necessary to decide: the 
other isques in the case but for the recgnt pronouncement of their 
_, Lordsbips of the Judicial Gommittee that it is the duty of the High 
Court Judges to pronounce their ‘opiniong on all important isspps in 

. cases befoye them. In the case of Muhammad Suleman vy. Birendra 

Prosad Singh (a) their Lordships referred to their own remarks in 

the case of Zarakanta v. Padssgmani (3), to the following effect-:—- 


“The Courts below, in appealable cases, by forbearing from 


deciding on all the issues joined, not- infrequently oblige this 
Committee to recommend that a cauge. be remanded which might 
“otherwise be finally decided on appeal. “This is certainly a terious 
.evil to the parties litigant, as it may involve the expense of a second 
appeal as well as that of another hearing below, It is much to he 
«desired, therefore, that in appealable cases the Courts below, should, 
as far as may be. practicable, pronounce their opens on all the 
important points, * 

-.. We naw proceed to deal with the findings of © the Subordinate 
<Judge on Issue No. 8 aa they have been attacked by the appellant. 
The case of the plaintiffs is that M. Pal Chowdhury: one of the 
-biggest Darputnidars within the disputed putni tendered the arrdars 
-dues before the lot was called up for sale onthe r7th!of November 
1927 and he was thus entitled to stay the fina] sale under tha pro- 
visions of section 13 clause a of the Regulation. The Subordinate 


Judge after considering the evidénce of Mr. Durno, thd learned 
‘Collector who held the sale and his orter on-the petition datdd the 


-yth of November 1927 and the evidence of the’ Maharaja’s 
(1) (1500) A. C. 260. 


(a) (1922) I. L. R. ṣo Calc. 245 (252). ME ETA 
{3) (1869) 10 Moo, I. A. 477 (488). Ja A ae Be 
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amanager has comé -to.:the. copclusion that the provisions: of 
‘section 13°.clause 2 had been complied with and that the Collector 
was bound to'stay the-sale. It was argued for the appellant that-it 
should have -been held -onthe evidencé of thé: Collector that the 
“money wag not produced. On the 7th Novenibér the erder which 
Mr... Durno made is to the- following effect'i—‘ Put up for sale. 
Agent refuses to take the money.” Sée‘page r24 part II (Ex. 58) 
but while deposing in Court morg than two years after on the-rst 
.of December 1929 Mr.-Durho states that-he refused firstly because 
the-money was not produced -añd secondly that the payment at the 
time was contrary to the law. Thè Subordinate Judge rightly 
-points ont that it is hardly possible te reconcile these two reasons 
and.as such the first reason recorded on the petition must be taken 
to haye been working in the tind of Collector when he passéd the 
.order. - Besides the manager Kanti Bhuson states that!" when 
Chandra Babu presented :the petition the Collector asked me 
whether I would accept the money.” It appears -furthér on the 
.evidence of the superintendent Haripada, plaintiff» wifness No #0 
that under orders of M. Pal Chowdhury a- chequé of Rs, 1g0d0 
was cashed in the Imperial Bank on the isth Novémbér 1427. 
It is not a matter of suprise that the recollection of the Collector 
-who is a busy officer could not be very precise at the end of two 
years of the event -he was deposing to and it-is therefore -right to 
.truet to his written note of the event on the day when it occured. 
-We agree with the Subordinate Judge that the money was tendered 
-to the Collector for payment to the zemindar, and that the money 
‘was really tandered before the lot was‘ called up for-sale. Another 
point was raised in connection with this tehderand it was-edid that 
.the'ténder .must be-made to the Civil Court The word ‘Court’ 
-thould not be strictly construed for as has been pointed out by 
Field, J. in Tarimi v. Shyama' Charan (1), if a ‘strictly -literal ‘con 
struction were put upon. the worda “into Court” -undér section 13 
‘clause-2 no payment effectual to stay'the sale could be made for 
‘the Cows? has nothing ‘to do ‘with putni sales which-are managed by 
‘the Collector. : We are therefore of. opinion that the issue 8 has 
bean rightly decided -by the Subordinate Judge, .in favour: of.’the 
qaaintifts, The result of this finding is‘that the sale held is. contrary 
to the_pravisions of” the:Regulatian, Apsnmning the Begilalon, was 
‘applicable to.the predent case. ~. . P Jia a 
We proceed now to the consideration of Tague No, 9s. and this 
refers to the provisions of the Regulations Fopang fhe 82 ‘ice of 
(1) (1882) Í. L. R. 8 Cale. 954. CS oe, © ae tens) = 
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the notices for sale. The necessity for accurately conforming to the 
provisions of the Regulations has been laid down authoritatively by 
the Judicial Committee in the case of Makaraja of Burdwan v. 
Srimoti Taraswndari Devi (1). The first irregularity complained of 
by the plaintiffs is that the Maharaja filed a separate -petition for 
sale for each separate putni in arrears and caused the same to be 
stuck up at the Collectors Court and his own ‘Sudder Cutchery, a 
separate sale notice for each putni, and this was said to be in com 
travention of section 8 read with section ro of the Regulation. 
Section 8 clause 2 of the Putni Regulation read with section 10 
makes it plain that section ro contemplates a self contained notice 
which comprises not only a specification of the arrears and noti- 
fication that the sale will be held onthe rst of Agrahayan if the 
amount claimed be not paid before that date but also a statement 
of the lots proposed to be sold in the order in which the sale will 
be held. The effect of these two sections is that the notice that 
will be stuck up in the Cutchery of the Collector, like the petition, 
must contain specification of the balances that may be due to the 
gemindar concerned from all the gutnidars sgder kim and that a 


„copy or extract of such part of the notice as may apply to an 


individual defaulter shall be sent by the zemindar to be similarly 
published at the Cutchery or at the principal town or village upon 
the land of the defaulter. That this is the true legal position has 
been determined inthe case of Raja Bhupendra Narain Sing y. 
Madar Bux (2}— a decision which has been affirmed: by the Judi- 
cial Committee of the Privy Council in appeal see Bhupendra v. 
Madar Bux (3). The notice which has been produced in this case 
does not fulfil the requirements of the Regulation, It does not. 


‘contain a specification of the balances. due from al/ the putnidars 


under the Maharaja who are named in Ex, N, p 136 Vol. II. It 


. mentions only the putni now in suit though it is clear on the 


evidence that there were several “astam” cases in which the 
Maharaja was interested. (The notice is to be found at pages rar 
ahd r22 of the Paper Book Part II), This case is sought to be 
distinguished on behalf of the appellant on the ground that the 
rule laid down in this case applies where the putnis are beld under 
one touzi number, It is said that the putni in question was the 
only putni which was held under one tous! No, 334. There ia no 
foundation for this distinction, Section 8 clause a does not my 


a) (1882) L. R. 101. A. 19. 
ta) (1981) 34 C. L. J. 399. 
(3) (1935) L, R. sal. A. 439 
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that a petition to the Collector should contain a specification of 
any belances due to the zemindar on account of the expired year 
from all or any putni talukdars under one touzi but it says that it 
must contain a specification of balances due from all or any putni 
talukdars, and in BAupendranarain’s case (1) Sir Ashutosh Mukher- 
jee, J. at p. 401 in delivering the judgment of the Court states 
clearly that the notice to be stuck up must ccntain specification of 
the balances that may be due to the zemindar concerned from all 
the putnidars under him. We agree with the Subordinate Judge 
that this was an irregularity which vitiated the sale. ' 

The next irregularity complained of is that there was no service, 
of notice on the cutchery of the defaulting putnidar within the 
tenure. The putnidars allege that they have a cutchery at Chapra 
another village within the putni Mahal:—The defendant denied 
this and said that is the cutchery of the plaintiffs in respect 
of tbeir durpatnii The Record of Rights shows that the 
cutchery which is dag No. 1353 of the Khas Khatian of 
the Patnidars in village Chapra has been recorded as their 
Cutcherybari with two huts and one well. The presumption aris 
ing from the entry in the Record of Rights is not rebutted by the 
evidence on the side of the plaintiffs to the effect that rents payable 
by the durputnidar to the Putnidars are realised at Kantalpota 
which is outside the putni tenure. Itis beyond question that the 
non -publication of the notice in the Putnidar’s Cutchery within 
the defaulting tenure is a noncompliance within the provisions 


of the Regulation, which renders the sale void. See Maharani 4 ` 


Burdwan v. Mrytyunjoy Sing la). 

The next- irregularity which is complained of is that there has 
been no service in the Muffasil and considerable criticism has been 
directed against the conclusion of the Subordinate Judge on this 
part of the case. The fact of the service or publication ‘at the 
Moffasil-depends solely on the testimony of the peon Abdul Jabbar. 
The service is said to have been effected by effixing the notice 
on an Ashfal tree which is said.to be a prominent place of 
Mahatpur within the putni taluk. He is said to have hung up 
the net sale notice on the Ashfof (Ash fruit) tree in the presence 
of Kaliprasanna Mitra, Prafulla Ganguli and Tarak Bag. Kali 
prasanna and Prafulla have not been examined. It is true that 
every endeavour was made to bring these two witnesses to depose 
as to the facts of t © publication but the attempt- was unsuccessful. 
But one importaht fpct remains to be noticed in this connection 


(3) (1991) 34C Ly J. 399- (a) (1887) L. R. 141. As go. 
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Crm. ois. that the return was ‘written 2 days afterfthe memorandum of attes- 
1934. tation “said to be signed by the three pérsons just named but the 
wow 


Kunuer’ Sooftah memorandum’ does “not mention the fact that the notice was hung 
Cie Bey up at thè A ‘Ashfal tree. It states that it was hung up at a prominent 
oe eee plicé in Mahatpar and- it would be a legitimate inference to 
Sato} Rajan Sinha. draw from this circumstance that Ashfal tree was mentioned for 
Mitter; Y. the first “time” by the peon when he wrote the return. In order to’ 
dt supply the evidencs`of the omission of the fact of the affixing the 
Hofice on the Ashfal tree a witness Dhirendranath Bose was 
examined. He is said to be the Postmaster at Mabatpur. He 
daid that he-was taking his bath when he heard the sound of drum 
beating: It is somewhat’ strange that the Peon did not take the 
Attest tion of the Postmaster who was living nearest to the Ashfal 
tree ‘as the ‘Ashfal treé is outside the walls of his house. The Subor- 
dinate Judge ‘who watched his demeanour had an unfavourable 
impression about’ him. See page 158 lines 30°32. With reference 
to Tarak Bagh his answet is not at all favourable to the defen- 
dant’s ¢ case, He does not recollect if the sale notice was served in 
his “presence at Mabatpur. He ‘does not recollect whether he, 
signed. a ‘Yéturn of publication at _Mahatpur or anywhere else. 
We agree “with the Subdrdinate Judge in thinking that it isa matter 
open to serious doubt as to whether Abdul Jubber actually went 
fo village ` Mabatpur _ and served the sale notice in the presence 
óf thé thrée witnesses. It ig a significant circumstance thet the 
iale was not decided on till thé evening prior to the date of the 
sale, and dtcording to Abdul Jubbar he published sale notices on 
previous occasions on the Ashfal tree, and the Subordinate Judge 
is not far wrong in throwing out the suggestion that he wrote 
fhe returd ficcording to the prescribed formule which he had 
committed to memory. ` ‘We think therefore that the important 
formalities prescribed ty the Regulations were not complied with, 
and that the sale is bad eyen if the Putni Regulation applies to 
fhe case, 2 


` We now proceed ` ta “deal with | issue _ ‘No. I4 which taises the 
question as to whether the rules: as prescribed in Section, To was 
duly observed in conducting the. sale. The plaintifis maintained- that 
the lots were not called up successively as .is required by the 
section. Mr. Durno, the Collector. says in. his eyidence that eacb 
case was taken up in the order as it was entered in the Register 
as far as he. remembered, We do. not see. any reason to. think 
that” Mr. Durno’s “recollection ig at fault 89 far as „this 7 

cufâr matier is'concerned, Reference has beeñ made by the 


- 
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Subordinate Judge to the sale petition Register—exhibit 54 to 
show that it corroborates the plaintiffs case on the point. We do 
not find in the Register anything which conflicts with his testi- 


mony. We do not agree with the Subordinate Judge and we hold ; 


that the lots were called up successively. 

The next objection is that the Revenue Peshkar does not say 
that he looked into the Kabuliat in order to see that the balance 
remaining unpaid exceeded a four annas proportion of the demand 
upto the date of the sale. Kanti Babu however says that the 
Kabuliat was looked into and it seems from the evidence of the 
Revenue Pdshker page 143 lines 29 and 30 that the Revenue 
Peshkar was not asked any question” about this at all in cross- 
examination. He says that the statement was looked into and the 
balance of arrears was sean and in such circumstances we cannot 

~agree with the Subordinate Judge that: there was a: oe 
in this respect. 

The next irregularity complained of is that the Collector did 
not give sufficient time to the other bidders to big,’ but Mr. Durno 
says that it took 3 or 4 minutes when the-frst-bid was made and 
the sale was closed. We must accept the evidence of the Collector 
and we are of dpinion that the Subordinate Judge was wrong in 
holding that sufficient opportunity was not given to the bidders. 

The result is that, while we disagree with the Subordinate Judge 
in his corelusions with regard to issue 14, we affirm his findings 
on issue: 6, 8 andg. It follows that the appeals fail and that the 
sale must be set aside having regard to our findings on issues 6, 
8 and -in afirmance of the findings of the Court plow: Al 
these reven appeals are dismissed with costs. 

` The ‘costs in the six appeals other than 8 of 1933 are to be 
paid to the plaintiffs respondents and in appeal No. 8 of 1933 the 
costs are to be paid to the respondent Radhikaranjan Lahiri. We 
assess the hearing fee in appeal No. 8 of 1933, which is valued at 
less than Rs. sooo, at five gold mohurs, 

The application in connection with appeal: No. ag is ‘not 
pressed and is rejected. 

Patterson. J, :—I agree. - ! 

P R ` Apteals dismissed : Anptonon rejected. 
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[ON APPEAL FROM THE COURT OF THE | Juprcuas 
COMAISSIONER OF SIND.) raii 

Transfer of Property Act (IV of 1883), Sec. s~ Contract for sale of smimoweable 
” préperty— Purchaser not thereby made the owner in equity— See. 534, 
thiroduced by tke- Trangfer of Property (Amendment) Act EX of 1929 
English equitable doctrine of part performance, not applicable în- India 

` (apart from the new Sec. 53-A)— Action by owner for ejectment—Piea of 
possession under contract of sale, ineffectual— Separate action by defendant 

Jor specific performance essential— Counter-laim, not competent. : 

In view of the express enactment in section 54 of. the Transfer of Property 
Act, 1882, thata contract for the salo of immoveable property “does not of 
itself create any interest in or charge on such property”, there is no room in 
India for the application of the English equitable doctrine that “a contract for 
sale df real property makes the purchaser the owner in equity of the.estate. ” 


Maung Shas Goh v. Maung Inn (+), followed. 9 


Apart from the subsequent statutory alteration of the law in Indiá effécted by 
the new section 53-A, introduced by the Transfer of Property (Amendment) Act, 
XX of 199, the English equitable doctrine of part performance ‘is pot available 
in India by way of difence to an action of ejectment. Accordingly, It is no 
relevant defence to an action of ejectment in India to plead that the plaintiff has, 


„in part performance of an agreement to sell the land in quegtion to the defendant, 


permitted the defendant to take posession thereof, even théugh an action by the 

t for spetifid performance of the agreement would atill hate been in tire 
both At thé date of the insttution of tHe plaintiff's suit and at the date òf the 
defendant’s written statement pleading part performance. 


In. Eagilsh practice, the defendant in an action of ejectnberity whois In a 
position to plead that the plaintiff bas by an enforceable agreement codtifcted 
- to sell to him the land in question, may counterclaim for- specifio perfdtmance 
* and make good his olaim,without raislag a separate action, Bul in the Mofupgl 
Courts in India such a counterclaim is not competent. The defendant’s proper 
course, if the contract of sale is still enforceable, Isto apply fora stay of the 
proceedings la the action of ejectment, and by bringing a separate salt for 
specific performanoe obtain a title which will protect him from ejectment. But 


(1) (1916) L, R, 441. A. 15 j1, L. Ri 44 Cak. 54a; ag C. L; J. 108, 
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-if, owing to lapse of time, the contract is no looger enforceable, ita part perform- i P. C. 
-apce will not avail him to aoy effect, and the plaintiffs action for electrpent most IM: 
~be decreed. 34 ee 
„u 'LAri s ease (1) and Currimbhoy v, Creet (a), relied on. | 7 ey ce 
4. Judgmegt-of the Sone of Poe loa ee Sind, aired, though a sg i i 
pother grounds. Mood 
: a: Appbal.No. 36 of zoa from a decree of the Court of thesJudicial Ý ie 
Commissioner, Sind, dated the roth January, 1931,.reversing the TER 


-decrbe.of the District Jidgesof Sukkur, dated the azth see a 
agai. sini ay hpi eee SE ae wed 
E | Dunte E.C. and: ‘Fringie for the Appellant, submitted that the bi 
~ agreement to sell and its subsistence at date of suit as a -contract 
` capable of being specifically enforced, furnished a complete defénce 
“to the suit; Referred to Venkatesh Damodar y. Mallappa Bhi- 
“wapa (3) ; Ramappa v. Yellappa (4); Visagapaiam Supar Co. v. 
Myuthuramareddi (5); Mahomed Musa v. Aghore Kumar Gan- 
guli (6)and Feskayyasma Rao v, Appa Rao (I) * 7 s35 


Ariff!s case (1), is distinguishable, as there the défendant’s clan 
to specific Tertormincs. of the agreement was barred at ane date of 
suit, 


~ 


o DeGuuythey K. C, Gailey and, Pahlajani for the Respondent, 
. submitted that the question was concluded by the recent judgments 
_of the Board i in Arif s case (1 ) and Cwrrimbhoy.¥. Creet (2), and that 
: the equitable doctrine of part ee could not be any valid 
ke ta the suit. | 
u Dunne K. C. replied. ¿3 7 e of 


pe Their Lordships’ judgment was delivered by 


_ Lord Macmillan 3—The plaintiff” in thig sujt, pho is the 
` respondent i in the appeal, prays the Court (r) to declare him to-be 7 uly as. 
_ the rightfpl owner of the southern half of a plot of Jand in New 
Sukkur, and (2) to puthim in possession “thereof by dispossessing 
“the | defendant, who is the present appellant. The action. was also 
“directed, againat the Secretary of State for India in Council who, 
_however, took no part, in the proceedings, 


in <i ee B28 ey Ne 3 A , 3 io tye re 
- - (1) (1931) L. R. 58 I. Av 91 ; 53 C, L. J. 359» D. Du PSs 

; AUL ROL Ac 57 C. L. B 964. - 

ui (@) Goan]. Le R. 46 Bom. 793. ROAGE ARE bs Re ga Bye. wi 


J z8) (1939) 1. Le R. 46 Mad. 919 (F. 8). 
wat (6) {1914} 1; L- R. “4a Calc. Bor (P. C.); L? Riga Ava jar CL. J. agi.” ` 
(7) G90 LL. R, 39 Mad, 509 (P. C )5 L. R. 43 T A. 138 5 ACL J 97. 
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.... The: < District Judge dismissed the suit, On appeal, his 


-judgment | was -reversed by the Court of the Judicial Com 


missioner of Sind, and a decree for possession granted in favour of 
the plaintiff. Hence the “present appeal by the “unsuccessful 
defendant, “It will be convenient to refer to the parties in their 
original characters of plaintiff and defendant, bearing-in mind 
.that the plaintif is now the: mespondeot and the AOINE now 
the appellant. ~~ -~ 

~“ The circumstances in which the defendant came to be in 
possession of the halfplot of’ land from which the plaintiff seeks 

_to eject him may be shortly: stated. In the year 1919 the plaintiff 
„and the defendant were both. applicants fora grant of the same 
. plot of building ground in New Sukkur. The Collector by order 
dated the: 25th February,- 1919, granted the northern half of the 
_plot-to the defendant, and the southern half to the plaiatiff. - 
„Instruments giving -effect to the grants were duly executed and 
registered. Each party entered into possession of his respective 
half-plottand. began building operations 

“The , plaintiff is an Afghan refugee and political pensioner who 
deal resided at Quetta, butat the'date of tha grant in his 
favour was living under orders at Sukkur. He was understood 

‘to be desirous of returning to Quetta, and the Collector accordingly 
directed in the order making thé grant to him of the southern 

“halfplot that he “should be requested to execute a private 

“agreement with the defendant [the grantee of the other half plot] 
to eell him his half of the land at cost price if he gets permission 
to go to Quetia by the middle of May next.” In compliance with 
this req uest, the plaintif onthe 25th March, 1919, executed an 
agreement declaring that if during May, 1919, he should get 
` permission to live permanently at Quetta as before he would sell 
‘bis halfplot to the defendant at cost price. 

-On the 23rd May, 191g, the Collector addreseed a communica- 
‘tion to the plaintiff informing him that he had been -allowed by 
the Government to return to Quetta; and on or about the 4th June 
the plaintiff and his family left for Quetta. He was then called 
upon to execute a conveyance of his half-plot in favour of the 
defendant in terms of his agreement. He appears to have raised 
some question as to whether the permission which he-had received 
entitled him to reside permanently at Quetta, and the Collector 
was authorised ° to inform him that this was so. Nevertheless, he 
failed to execute a conveyance in favour of the’defendant, and 
on the -3a0d December, 1920, the Collector’ made an order 
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cancelling the grant in his favour of the southern half-plot. The 
plaintiff appealed against this order to the Commissioner, who 
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declined to recall it, On the 17th March, 1921, the Collector made khan Bahadur Mian 


a new grant of the ecuthern halfplot to the defendant, who entered 

into possession and proceeded to carry ón building operations upon it. 

The plaintiff then raised, the present action of ejectment. 

In. bis plaint, which is dated the zoth December, 1921, he 

fleaded infer aka that ke had committed no breach of the 

terms of. his grant or cf bis agreement, that the order of the 

, Collector cancelling his grant wag w//ra vires, and that the defen- 

Cant was, a trespasser who should be ejected. The defendant, in 

his written statement dated tke yth May, 1922, pleaded that the 

plaintiff bad failed to observe the terms of his agreement, that the 

_Collector’s cancelling order was legal and justified, and that the 

plaintiff was not entitled to dispossess him. Having -apparently 

some doubt as to whether in his written statement be had suffi- 

ciently and properly pleaded by way of defence the plaintiffs 

agreement to convey the southern half plot to him, the defendant 

asked leave to amend, and on the 3rd August, 1925, he was 

allowed by the Acting District Judge to add the following para- 

graph: “That this defendant further pleads that as plaintiff has 

2 agreed to convey the [half] plot to this defendant, and as possession 

[is] with him he could not be legally evicted.” 

_The District Judge held that the condition on which the 

plaintiff had agreed to sell his southern half-plot to the defendant 

_ bad been satisfied by the permission granted to him to return to 

S . Quetta. He further held that the Collector’s order cancelling the 

„grant in favour of the plaintiff was illegal and void. These 

findings were not contested in the Court of the Judicial Com- 

missioner or before their Lordships, It is now also common ground 

that at the date of the institution of the present suit, an action 

by the defendant for specific performance of the plaintifs agree- 

ment to sell to him the southern halfplot would have been in 

time, but that by the 3rd, August, 1925, when the defendant was 

A allowed by the Acting District Judge to amend his written 

, statement, such an action would have been barred by the Limita- 

. tion Act, section 3, First Schedule, Article 113. The effective 

‘ _decision of the District Judge was that the defendant having 

, become entitled to specific performance of the plaintifi’s agreement 

_to sell the southern balf-plot to him, “the possession of_ the 

defendant, coupled with the existence of the agreement in his 
favour, is a complete defence to the suit,” i 
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“lIn--the “Court-of the Judicial » Commissioner on appeal the 
decision of the District Judge was reversed, and the plaimtiff-beld 
entitled to succeed,: mainly on the ground that the -defendant’s 
-possešsion of the half-plot was not: attributable to -the plaintiffs 
agreement -to`s-ll it- to bim but to thé’ Collectér’s ` unwarrástéd 
. grast áð. ‘his favourp-and therefere could not bs-founded-upon by 
the défendant’ -is:part performance-of the agreemeht df sale. ‘It 
was also pointed-out thatthe defendant had not- ‘made @-counter 


` claim for- specifie performance, assuming such to be comperit: Or 


~taken ahy action to enforce the agreement of sale,?¥nU that As 
-he could not now do so it afforded him no valid-defence.@-*' 4-4 
: When ‘the case was before the Judicial Commissioner's 


:Gourt the judgment of the High -Court at Calcùtta in: Arif x. 


: Jadunath Majumdar(1) had not-been reversed, as it -subséquently 


\Was, by this Board, and the Judicial Commissioners Court had 


not the benefit -of the elucidation of this branch: of the law 
contained in the judgment of Lord Russell of Killowen, ‘who 
‘expressed the views of the Board in that appeal (2). Inthe light 
-of the prinaiples there enunciated their Lordships have no hesita- 
tion.in-holding that the plaintiff is entitled to eject the defendant, 
‘and in thus affirming the : decision of the Court of thé ‘Judicial - 
Commissioner, though cn other grounds which they will now 
ee to state. ess Ter: 


mo E) Tei 


- The plaintiff -is -the zegiiterod proprietor of ths half plot in . 


‘question: Prima facie~he is entitled to possession-of it. The 
defendant whom he seeks to eject does not put forward -any title 
to' possession ; -he- merely pleads that the plaintiff has! agresd to 
wëll -him -the half-plot, and -that he is in fact in postesalon of it, 
“Their Lordships will assume without deciding that fhe‘ defendant 
‘sufficiently pleaded the agreément of sale-in his written staterhent 
‘of the 7th May, -1922, when an-action for specific performance 
would stilli have been in’time; and that the amendment of the 
-grd: -August, 1925, by which ‘date the defendant could no 
longer have sued for’ spee eee was an mias 
precaution. F: shot ! 

- -As the “law-of India wood at the date of this cage, it is, in 
théir Lordships’ opinion,-no relevant defence to.an action by a land- 
owner for ejectment- to plead that the plaintiff has agreed to sell 
-to the defendant the land of which the -plaintiff seek» to obtain 
possessions- -By .section .54 of the “Transfer--of Property Act, a 


CE: e a 
0) (1928) I. L. R. 55 Cale. 1090. 3. PELET re Om kn 
(a) (1931) L. R. 58 I, A. 91 p 53 C. L. J. 359. i 
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transfer by sale of tangible -immovable property of the. value df 
Rm roo.and upwards can be made only bya registered instrument. 
The land in question.is admittedly werth more than Rs, rco, and 
the defendant has, no registered instrument Of transfer in his 
favour. `The section expressly enacts that a contract for. the sale 
of immovable, property “does not of itself create any interest 
in or charge on such property:” There is therefore no room 
for the application of ‘the English equitable doctrine that 
“a contract for sale of real property makes the . purchaser 
fhe owner in equity of the estate.” The underlying principle 
upon which this rule depends is inapplicable to the sale of real 
estate in India in view of the express enactment just. quoted: 
[See ger Lord Buckmaster in. Maung Shwe Gok v. Maung Inn (1): 
In. English practice, the defendant in an action of ejectment, 
who is in a position to plead that the plaintiff has by an enforceable 
Agreement contracted to sell to him the lant in question, may 
counterclaim for specific performance and make good his-claim 
without raising a separate action, In India, at any rate in the 
mofussil, such a counterclaim is not competent. The defendant’s 
proper course ,in the present case; as. Lord Russell of Killowen 
points out at. p.ror in Arif y. Jadunath Majumdar (2) (cit sup), 
would have been to have founded onthe agreement of sale and 
to have applied for a stay of the proceedings in ‘order to 
enable him to compel the plaintiff to execate an instrument in his 
favour which he could havs duly registered. The remedy thus 
available to. the defendant would . hot have depended on any 
recognition of tLe. agreement of sale as’ in itself a defence to the 
action of ejectment, but rather on‘tke principle that the Court 
will not grant a Cecree of ejectment which can at once be rendered 
ineffective by the same Court being -requirei to grant a deécree of 
specific performance resulting in reinstatement. But the defendant 
did not ask fora.stay, and did not raise any action for specific 
performance. Now he is too late to do ad; tkefagreement of. sale 
has become unenforceable, . 


` The English doctrine’ of part performance, as Lord Ruséell of 
Killower explained in Arif s care (1), is not svailable in India by 
way of defende’'to an action of ejectment (apart from. the sibse- 
quent statutory alteration of the law mentioned hereafter), The 
fact that the plaintiff has agreed to sell'the land in questiod tb 
(1) (1916) L. Ri 4g É A. 15 (19) ; I L. R. 44 Ga'o. Sgarp-88 C. L. f. 08 (113). 
(a) (1931) L. R. s8 I.A 91 ; 53 C. L} J. 359 ` 
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the defendant is not rendered an effective defence by reason of the 
plaintiff having in part performance of the agreement permitted 
the defendant to take possession. The function of the plea of part 
performance in England is to enable the defendant to elide the 
Statute of Frauds and claim that his contract of sale is enforceable 
notwithstanding the statute by reason óf the part performance, 
It is pleaded to overcome a statutory obstacle in the way-of the 
proof of the contract of sale. In India there is no ‘Statute 
of Frauds. “That an English equitable doctrine affecting the 
provisions of an English statute relating to the right to sue upon 
a contract should be applied by analogy.to such a statute as 
the Transfer of Property Act and with such a result as to create 
without any writing an interest which the statute says can only 
be created by ‘means of a registered instrument appears to their 
Lordships, in the absence of some binding authority to that effect, 
to be impossible.” So said Lord Russell cf Killowen at p. ror 
in Ariff’s case (1), and proceeded to show that there was no such 
authority. 

The result: is that, under the law applicable to the present 
case, an averment of: the existence of a contract of sale, whether 
with or without’ an averment -of. possession following upon the 
contract, isnot a relevant defence to an action of ejectment in 
India. If the contract is still enforceable the defendant may 
found upon it to have the action stayed, and by suing for specific 
performance obtain a title which will protect him from ejectment. 
But if it is no longer enforceable, its part performance will not 
avail him -to any effect. [See Cwrrimdhoy & Co. v. Creet, (2), per 
Lord Thankerton at pp. 303-4.] i 

In tbe present instance, as was pointed out in the Judicial 
Commissioners Court, the defendant’s possession was not even 
referable to the agreement of sale, but their Lordships do not 
proceed upon that circumstance, Their ground of aemeny: is 
more fundamental. 

It remains to take'note of the fact ‘that‘since the present suit 
was brought the law in India has been altered by the Transfer of 
Property (Amendment) Act 20 of 1929, which has inserted 2 new 
section 534 in the principal Act, whereby a defendant in.an action 
of efectment may, in certain circumstances, effectively plead 
possession under an unregistered contract of mle in defence to 
the action, Their Lordships’ views, as expressed in thé present 

(1) (1931) L. R. 8 1. A. gt (101) ; 53 C. C. L. J. 359 (463-369). 

(2) (193a) L. R. 6&0 I. A. 237,; 57 C. L.J. 264 (a70). 
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case must therefore be understood to be referable to the state of 
the law before tbis partial importation into India of the English 
equitable doctrine of part performance,  — , 

As regards the compensation payable to the defendant 
for improvements, and as regards the mesne profits payble to 
the plaintif, no objection was stated before their Lordships to 
the manner in which these matters are dealt with in the judg- 
ment of the Judicial Commissioner’s Court, which will accord- 
ingly stand. 

Their Lordships will humbly advise His Majesty that the judg- 
ment of the Court of the Judicial Commissioner be affirmed and the 
appeal be dismissed. In both of the Courts below the parties were 
ordered to bear their own costs, This will remain unaffected by 
their Lordships’ judgment, but in the présent appeal the respondent 
will have his costs from the appellant, 


T. L. Wilson & Coz Solicitors for the nepali 
Sharte, Pritchard & Co: Solicitors for the Respondent, 


E Je R Appeal dismissed. 


- APPELLATE CIVIL. 
Befors Justice D. N. Mitter and Mr. Justice N. G, A, Edglsy. 


TULSI BIBI 
U. 
FUROKH BIBI AND OTHERS.* 


Parttiion, suit for—Co-sharer, possession of—Possession to some part of joint 
property. 
The question as to what the proper court-fees ought to be on the plaint 
depends on the allegations which are contained in the plaint. 


In a case where several persons become entitled on the death of the lasc 
owner to succeed to the estate of thé last owner the properties belong jointly 
to all of them and possession of one co-sharer is a constructive possession on 
behalf of all. The plaintiff is entitled to matitain a sult for partition, if his 
possession to some’ part of the foint property is admitted or estabUshed, but if it 


* Appeal from Original Decree No.j 53 of 1930, with Ciril Rule No. 436(F) 
of 1934, against the decree of Babu Rash Behary Barman, Subordinate Judge, 
ist Additional Court of 24-Perganas, dated the 27th November, 1929. 
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fs established that he Is not in possession at all of any portion of the joint 
property or that there has been a complete ouster be mmst sue for recovery of 
Poeseszion and partition and pay ad walorem court-fees upoo a plaint appro- 
priately framed for the purpose. ` 

Bidhata Roy v. Ram Charitra Roy (1) followed. 


Appeal by the Plaintiff, 

Suit for partition. 

The material facts appear from the judgment.’ 
_ Mr. Shyamadas Bhattacharyi for the Appellant and for the 
Petitioner. y 

Messrs. Nagsndra Nath Dutta, Satindra Chandra Sen, and 
Subodh Chandra Dutt for the Respondents. 


Mr. Surja Kamar Aich for the Deputy Registrar in Appeal 
and Rule (for the Respondents). 


The following judgments were delivered.: 


D. N. Mitter, J.:—This is an appeal from the decree of the 
Subordinate Judge of 24-Parganas, dated the 27th November, 1929. 
by which he dismissed the plaintifPs suit on her failing to put in 
ad valorem court-fees for her share within a fortnight of the date 
of the judgment. The suit was one for partition and was instituted 
by Tulsi Bibi who is the appellant before us, It is stated in the 
plaint that one Golam Jelani Khan a Peshwari Mahomedan who 
was a wealthy land-holder and brick manufacturer of Topsia in 
the District’ of 24-Parganas and was governed by the Kakezai 
custom of inheritance prevailing in his clan died on or about the 
a3rd day of March 1927 leaving- considerable moveable and 
immoveable properties, that upon the death of the said Golam 
Jelani Khan the plaintiff, now appellant and the defendants Furokh 
Bibi and Najibunnessa Bibi jointly and absolutely inherited the 
estate left by the said Golam Jelani Khan by virtue of such 
special custom of inheritance prevailing in the Kakezai clan by 
which he was governed. She further states that the plaintiff and 
the said defendants obtained joint possession of the said estate 
and the management thereof was entrusted in the hands of Furokh 
Bibi she being the senior member of the family who from time 
to time paid various sums of moneys to the plaintif and the other 
defendant Najibunnessa Bibi. In paragraph No. 7 she recites that 
the defendant Najibunnessa Bibi in collusion with the defendant 


G) (1907) 6C. L.J. 651 ; 12 C, W. N. 37. 
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Furokh Bibi secretly and without the knowledge of the plaintiff 
instituted a suit for partition being Title Suit No. 107 of 1927, 
against the said Furokh Bibi ignoring her rights altogether. It 
is stated in paragraph No. 13 that Furokh Bibi is all along and 
still is in management of the said estate and has failed and 
neglected to render to the plaintiff a true and faithful account in 
Tespect of the income thereof ‘though repeatedly called upon by 
the plaintiff to do so. On these allegations she prayed for parti- 
tion by metes and bounds of the estate of Golam Jelani Khan 
and allotment of plaintiffs one-third share to her to be enjoyed 
by her in severalty and absolutely. There were other reliefs 
which were asked for including relief for an injunction restraining 
the defendants from dealing with the income of the joint estate 
or any part thereof and from proceeding with the partition by virtue 
of the fraudulent compromise in Title Suit No. 107 of 1927. The 
two preliminary issues that were tried by the Subordinate Judge 
were to this effect, namely, (1) “Has the necessary court-fee been 
paid?” £- '/-) “Is the plaintiff entitled to get any relief without 
& prayer for recovery of possession and without setting aside the 
document dated 25th April, 1927 alleged to have; been executed 
betee’n the plaintiff and “defendant No. 1 as mentioned in the 
plaint?” The Subordinate Judge also stated in his judgment 
the respective contentions of the plaintiff and defendanis. The 
plaintiff contended that the court-fee payable was the one payable 
in a suit for partition namely a sum of Rs. 15 whereas the 
defendants contend that as it appears that she was out of posses- 
sion the suit cannot proceed unless ad valorem court-fees are 
paid, After recording the objections of the parties the learned 
Subordinate Judge said this: “In my opinion the arguments 
advanced on the defendants’ side are quite cogent and reasonable 
and I am of opinion that the plaintiff must pay ad valoram court- 
fees for her alleged share and that there ought to be a prayer 
that the alleged instrument is void in law.” 


Against this decision the present appeal has been brought by 
the plaintiff and it is contended on her behalf that the Subordi- 
nate Judge bas gone wrong on the question of court-fees. The 
question as to what the proper court-fees ought to be on the 
plaint depends on the allegations which are contained in the 
plaint and the plaintiff states clearly in paragraph No. 3 that 
immediately after the death of Golam Jelani Khan when succes- 
sion Opened out she being the wife of Golam Jelani Khan became 
entitled to *4rd of these properties and she was in joint possession 
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of the said estate. Reliance was placed on behalf of defendants 
in the Court below on an affidavit which was filed by tbe plaintifs 
Karperdaz, where the Karpardaz is alleged to have stated that 
the plaintiff was out of possession of the properties which form 
the subject matter of partition. The affidavit is printed at page 15 
of the paper-book and the relevant paragraph is paragraph No. 16. 
That paragraph runs as follows: “That inspite of repeated 


„requests the said Furokh Bibi is preventing your petitioner from 


entering into possession of the said brick field and of other proper- 
ties and from sharing in the management of same.” There ia 
no allegation here that she was not in possession of any portion 
of the joint property including the dwelling house. We do not - 
think that on the materials before the Court the Subordinate 
Judge was right in treating the suit as one where the plaintiff 
has admitted that she was out of possession of the joint property. 
In a case where several “persons becoms entitled on the death 
of the last owner to succeed to the estate of the last owner the 
properties belong jointly to all of them and possession .of one 
co-sharer is really a constructive possession on behalf of all. This 
is a principle which has been accepted and firmly established. 
Reference may be made in this connection to the decision in the 
case of Bidhata Roy v. Ram Charitra Roy (1) where Mookerjee, J. 
pointed out that the plaintiff is entitled to maintain a suit for parti- 
tion, if his possession to some part of-the joint property is admitted | 
or established, but if it is established that he is not in possession 
at all of any portion of the joint property, or that there has been 
a complete ouster he must, sue for recovsry of possession and 
partition and pay ad valorem court-fees upon a plaint appropri- 
ately framed for the purpose. It is pointed out ‘in that” case 
that in order to maintain a suit for partition the plaintiff must be 


_in actual or constructive possession of the properties, and whether 


he has such possession or not, is to be determined in view of the 
principle that the possession of one of the co-owners, is prima Jade 
the possession of all the co-owners, and his possession must be 
presumed to be in conformity with his right and title “as co-owner. 


“Having regard to this accepted and well known principle we are 


of opinion that this suit is really a suit for partition on the 
materials as were before the Court. Consequently on the Court- 
fees of Rs. 15 which were paid on the plaint the plaintiff is entitled 


‘to maintain the suit. 


The result is that the decree of the Subordinate Judge dismissing 
(1) (1907) 6 C. L, J. 651; 12 C. W. N. 37. 
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the suit is set aside and the case is sent back to him for the deter 
mination of the other issues, It will be open to the Subordinate 
Judge after the evidence has been gone into, if he finds that 
evidence establishes that she is altogether out of possession, to 
ask for, ad valorem court-fees, 
The plaintiff appellant is entitled to get her costs in this appeal. 
_ These costs are to be realised from defendants Nos, x and 2. 
The hearing fee ia assessed at five gold mohurs. i 
Edgley, J. :—I agree. 
A, T, M 


CIVIL RULE. 
Befors Mr. Justice D. N. Mitter and Mr. Justice D. C. Patterson 


MUST. MAHABOOB BEGUM 
v. 
TULSI BIBI AND oTHers.* 


Burden of proof—Cusiom modifying ordinary law. 


Where a person relies upon custom as modifying the ordinary law, the burden 
is on him or her to establish the existenoa of such custom, 


No presumption oan be mads in favour of the existence of a usage or 
custom if It were not proved that sucha custom or usage prevails at all in that 
place. It is incumbent upon the person who alleges the existence of such a custom 
to prove the custom on which he relies, i 


Abdul Hossen Khan y. Sona Dero (1) followed. 

Application for substitution of heirs, 

The material facts appear from the judgment. 

Messrs. Rabindra Kumar Roy and Nagendra Nath Dutt for 
the Petitioner. — i 

Messrs, Saiyendra Chandra Sen and Surofit Chandra Lahiri 
for Opposite Parties. f ` i 

The following judgment was delivered : 

This Rule was issued on the three opposite parties Tulsi 
Bibi, Najibannessa Bibi, Gabu alias Rabia Khatun to show cause 
_ *Civil Rule No. 568 F. of 1934 

(1) (1917) L. R. 45 L A. 10; L L. R. 45 Calc, 450 ; 97 C. L, J. 240. 
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Gviz, ‘why the petitioner in this Rule Musammat Mahboob Begum 
es should not be substituted as an heir of the deceased Furokh 
Most. Mahaboob Bibi both in the appeal and the Rule, which is connected with the 
Begum appeal, now pending inthis Court. It appears that one Golam 
Talal Bibl. Jelani Khan a wealthy Peshwari Mahomedan died intestate in 
—— ` ' March, 1927, at Talligunj leaving considerable moveable and 


immovable properties ; that Tulsi Bibi one of the opposite par- 
ties brought a Title Suit for partition in respect of the property 
left by Golam Jelani Khan and account, valuing the suit at Ra. 
Y, 60,000 in the Court of the First Subordinate Judge at Alipore. 
Her allegation was that the late Golam Jelani Khan left three 
widows, Tulsi Bibi, Furokh Bibi and Najibannessa and ‘one 
minor daughter Gabo, alias Rabia Bibi by the plaintiff. The 
plaintiff appellant alleged that according to the special custom of 
the Peshwari clan to which Golam belonged his three widows are 
alone entitled to the estate and the plaintiff Tulsiis accordingly 
entitled to one-third sharein the same. Furokh Bibi and the 
other widows denied the allegation that the plaintif Tulsi was 
ever married to Golam or that her daughter Gabo alias Rabia 
Bibi was born in lawful wedlock. The defendant further con- 
tended that the plaintiff not being in possession of any portion of 
the properties mentioned in the schedule of the plaint could not 
Maintain the suit in its present form without payment of proper 
court-fees. The Subordinate Judge found that the plaintiff was 
not in possession of any of the properties devolved on her and 
ordered her to pay ad valorem court-fees for her alleged shafe 
within a fortnight of the order which was passed on the 318t 
July, 1929. The opposite party took time and ultimately she 
failed to deposit the same and the plaint was accordingly rejected 
on the 27th November, 1929. Against this dismissal of the plaint 
which was lodged by the seid Tulsi Bibi she has preferred an 
appeal in this Court which has been numbered as Appeal from 
Original Decree No. 53 of 1930. In connection with the same 
appeal a Civil Rule, namely Rule No. 436 F of 1934 was obtained 
forthe appointment of a receiver on the allegation that Furokh 
Bibi died on the 28th March, 1934, and that her officers were 
going to dispose of the estate belonging to Golam worth 
about Ra. rs000, In that petition it is stated that it is not 
mentioned that Furokh Bibi left any heirs. It appears accor- 
ding to the affidavit of the petitioner that the petitioner 
Tulsi Bibi is not an heiress of Furokh Bibi under the Mahom- 
medan law, she being her paternal uncle's daughter and the 
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maternal uncle’s daughter of Golam. This is contested by the 
opposite parties who say that under the customary law of the 
Kakerai tribe the petitioner is not the heiress to the late Furokh 
Bibi. This matter came before~ us sometime ago and we asked 
the opposite party to produce before us any customary law which 
would modify the ordinary law of succession of the Mahomedans. 
The learned advocate has produced several books with reference 
to the customary law of the Punjab but no book with regard to 
the custom of this particular tribe bas been placed before us 
We would therefore proceed to decide the case according to the 
ordinary Mahomedan law of succession and judged by that law 
it is not a case which excludes the present petitioner from the 
heirship of the estate of Furokh Bibi, It is a well established 
tule that where a person relies upon custom as modifying. the 
ordinary law the burden is on him or her to establish the existence 
of such custom. Reference may be made toa decision of their 
Lordships of the Judicial Committee in the case of dddul Hossen 
Khan v. Sona Dero (1) where it is pointed out that no presumption 
can be made in favour of the existence of a usage or custom if it 
were not proved that such a custom or usage prevails at allin 
that place. It is incumbent upon the person who alleges the 
existence of such a custom to prove the custom on which he 
relies. In the present case the opposite parties have failed to 
establish that there is any custom amongst this tribe which would 
exclude the operation of the ordinary law of succession. The 
petitioner in this case isa distant kindred and consequently she is 
the legal representative of Furokh Bibi. 

Accordingly we direct that in place of Furokh Bibi the name 
of the petitioner should be substituted as her legal reprerentative 
both in the rule as well as in the appeal. 

The Rule is made absolute. No orcer is made as to 
costs, 

In view of the order made in-this Rule the order of the Registrar 
made in Appeal from Original Decree No. 53 of 1930 on the aoth 

April, 1934, will stand vacated. 


AT. M Rule made absolute, 


(1) (1917) L, R. 45 I. A. 10 ; L L, R, 4g Cale, 450 ; 27 C. L. J. 40 P.C. ` 
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APPELLATE CIVIL. 


Bofors Mr. Justice D. N. Milter and Mr. Justice Nasim Ak. 
NAGENDRA CHANDRA NAG 
y. 


PURNA CHANDRA GUPTA AND OTHERS.* 


Lease created by solenamak embodied in decres— Necessity of sregistration— 
Registration Act, (XVI of 1908), Sec..17, Cs. (b), (c) and (d)—Meaning 
of “ Lease” prior to the Transfer of Property Act (IV of 1882) ~Presumption 
of accuracy of settlement entry under Sec. 103 B. of the Bengal Tenancy 

~ Act (VILI of 1885)—Fibhe tenure—Meaintenonce grant. i 
If the owner of land consented by deed that another person should occupy 

the land for a certain time that would bea lease even according to the accepted 

meaning of the term prior to the enactment of the Transfer of Property Act. 
St. Germains v, William (1), referred to, 


Where a solenamah creates a lease and operates asa present demise, it will 
require registration even If Incorporated in a decree, and want of registration will 
make it inadmissible in evidence. 

Where a tenure is-recorded in the settlement paper as 2 chirasthayi or 

Permanent one, the onus is on the party that challenges its accuracy. 

A person in possession of laad, for more than 12 years on an assertion of a 
right as a permanent tenure-holder under the proprietor, acquires by prescription 
a limited Interest In the property. 

The mere fact that a tenure is described in the record-of-rights as a jibka 
tenure will not, in the absence of the use of any other word of limitation, make 
it a maintenance grant limited to the life-time of the grantees. 

Appeal under section 15 of the Letters Patent by one of the 
Plaintiffs, i 

Suit for confirmation of possession of the suit land on a declara- 
tion that the alleged jiġka tenure claimed by the defendant in 
respect of the same was invalid and son ast. 


The material facts of the case appear from the following 
judgment of. a 


Jack, J: Tbis appeal has arisen out of a suit for confirma- 
tion of possession on declaration of title of plaintifs’ 9 annas ro 


* Lotters Patent Appeal No. 8 of 1933, against the judgment of Mr. Justice 
R. E. Jack, dated the the oth August, 1933, in Appeal from Appellate Decree 
No. 972 of 1990. , - 

(1) (1809) s B, & C, 216 (220), 
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gandas share in Mouzas Haria, Nurpratap and others and for 
declaration that there is no Jibka of Ram Narayan Chakravarti held 
under them and that the record-ofrights showing the existence of 
such a tenure is incorrect. The defence case is that Ram Narayan 
Chakravarti had a permanent tenancy right in the suit lands under 
the plaintiffs Saham and that the defendants had been in possession 
of the lands comprised in this tenure by right of purchase from 
Ram Narayan’s son-inlaw Abhoy who acquired right thereto under 
a will executed by Ram-Narayan. The trial Court found that the 
plaintiffs’ proprietary right was established but finding that the 
defendants were in possession of the lands in permanent tenancy 
right, dismissed the plaintiffs’ claim for confirmation of possession. 
In the appellate Court the appeal was dismissed. - 

In this appeal it is contended that the Jibka right set up by the 
defendants is not valid in law and consequently the defendants 
-should not have obtained any relief, and that the Courts below 
should have held that the alleged Jibka right, being founded on an 
unregistered petition of compromise which by reason of. its non- 
registration is inadmissible in evidence, has not been established; 
and that the mere fact of incorporation of the petition of compro- 
mise in a decree of Court was insufficient to.make it inadmissible 
in evidence. - It is also contended that the alleged Jibka tenure was 
merely a life interest and that it expired with the death of the original 
holder. It is further contended that the defendants’ predecessors 
having during the partition proceedings requested that their alleged 
Jibka right should be recorded in respect of only 5 of the plots in 
suit, their claim should have been limited to those 5 plots. 


As regards the first point the compromise decres shows that the 
plaintiffs were claiming 7 annas’ share in 6 villages and that they 
gave up under the compromise their claim to 3 of these villages on 
condition that they would retain a tenancy right in the other 3 
villages including the 2 villages now in suit holding under the 
defendants. The defendants. relinquished this Jibka right to the 
plaintiffs and the ņlaintiffs relinquished their claim to the other 
villages to the defendants, the defendants agreeing to pay revenue 
in respect of the 7 annas shares as owners of that sbare. The 
plaintiffs were accordingly given a decree in respect of the villages 
in suit and another village in Jibka right. On the point as to 
whether this decree is admissible without registration, I have been 
referred to the case of. Rajani Kanta ‘Banerji v. Raj Kumasi Dasi 
(1), in wbich it was held that inasmuch ‘as the intention of the 


(1) (1997) 31 C. W, N. 1099. ' eae 
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parties to the solenama incorporated in the decree was to operate as 
the grant cf a tenancy to take effect at once, there is no escape from 
the conclusion that it required registration ; and inasmuch as it 
was intended to take effect asa lease it could not be excluded as 
coming within clauses (b) and (c) of sub-section (1) of section 17 of 
the Registration Act. That was a suit between the purchaser and 
vendor of a raiyati holding, which was settled by a solenama by 
which the seller took a permanent tenancy under tbe purchaser at 
a certain rent and continued in possession, It was found that the 
solenama was invalid as it was not registered. I am inclined to 
think that in the present case also the solenama was really intended 
to operate as a lease in favour of the plaintiffs’ predecessors and 
that therefore it required registration and not being registered was 
not admissible in evidence asa lease. It is contended in this case 
that even if this solenama be not admitted in evidence asa lease 
being a solenama filed in a suit of 1880 against the plaintiffy’ prede- 
cessors claiming proprietary risht in these villages on the allegation 
of Ram Narayan that he had purchased a share from the original 
proprietor, and being incorporated ina decree, it is admissible 
under section 17 sub-section (1) clause (b) of the Registration Act 
as R norntestamentary instrument purporting to declare a mght, 
title or interest of the value of Rs. roo and upwards. This clause 
precedes the clause relating to leases, and looking at the solenama 
in this suit it appears from its terme that it does declarea Jibka 
right of the defendants’ predecessor. In fact on the face of it it is 
tather a declaration of the rights of the parties than a lease, although 
it does come under the definition of lease in the Registration Act 
so aas to bring it aleo under clause (d), section 17(1) I therefure 
think that the appellate Court is ri ht in holding that this document 
is admissible in evidence without registration under section 17(1) (b) 
of the Registration Act, andthe authority which is referred to in 
this connection, i e. the case of Sarat Chandra Das v. Srimati 
Sarojini Rudraja (1) supports this view. This view is also supported 


.by the authority of the case of Rami Hemania Kumari v, The 


Midnapur Zemindary Company Limited (2), although in that case 
the document was held .not to be admussible as 9 lease inasmuch 
as it was an agreement that upon the bappening of a contingent 
event ata date which was indeterminate a lease would be granted, 


So that it was impossible tò. determine whether there would be any 


lease or not, The case-upon wbich the appellant relies -is Rajani 


' (1) (1928) 97 CW. N. 897. ', 
(a) (1919) Le R. 461) A 240 ; I, L, R. 47 Cale. 485 ; 31 C, L. J. 298. 


. 


~ 
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Kanta Banerji v: Raj Kumari Dasi (1) already referred to. That 
case is distinguishable inasmuch as the deed in that case purported Riga 

to create a permanent under-raiyati right against the provisions of Nagendra Chandra 
Section 85 of the Bengal Tenancy Act. Then it is urged that in Nag + 

any case the tenancy created by this solanama, namely the Jibka Purna "Chandra 
right, was merely a life interest, that there was no heritable estate Gupta. 

and that it did not operate to create any thing more thana life Fach, ach, F. 
interest. Both the Courts below have held that the Jibka of Ram 

Narayan was a permanent right inasmuch as the solenama by 

which it was created contains no terms limiting the tenancy till 

the death of Ram Narayan. We find that Ram Narayan by his 

will left it to his aomio-law who transferred it to the defendants, and 

that from the time of the compromise decree it has been in posses- 

sion of the defendants and their predecessors as Jibka tenants, The 

conduct of the parties seems to indicate that it was a permanent 

and heritable tenancy right. The solenama indicates that it was 

given for the maintenance (Jibka) of Ram Narayan and his family, 

but that does not necessarily indicate that it was only a life interest, 

T hold that it was a permanent tenancy. à l 


Fhen it has been argued for the appellant thatin connection 
with the partition proceedings the defendants’ claim was over-ruled 
and that an order under section 94 of the Estates Partition Act can 
only be set aside ina regular suit and not bya defence. But the 
defendants were not parties in these proceedings and it was nota 
tenure in respect of which the Collector was bound to record their 
interest as it was not created by all the proprietors. Both the’ 
Courts below have found that the defendants and their predecessors 
have all along bsen in possession. : 

This appeal is accordingly dismissed with coats. i 

Leave to appeal under section 15 of the Letters. Patent is 
granted. g 

Against thé decision one of the Plaintiffs appenied: 

Messrs. Bejoy Kumar Bhattacharjee and <Abinas Chandra G hose 
for the Appellants, 

Messrs. Upendra Kumar Ray,. Nanigopal Das ( for Mr. Suresh 
Chandra Majumdar), Sachindra Kumar Roy and Surojif Chandra 
Lahiri (for Deputy Registrar) for the Respondents, 

The judgment of the Court was as followar - 


This is an appeal under section 15° of the Letters Patent by Aini de, 
one of the plaintiffs in a suit which was brought, for confirmation |- 


(1) (1927) 31 C. W, N, 1099. 
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of possession on declaration of title àf plaintiffs’ 9 annas 10 gandas 
sbare in Mouza Haria, and others and for declaration that there 
is no Jibka tenure-under the namé of Ram Narayan Chakravarti 
under. them and that the record-ofrights showing the existence 
of such a tenure is incorrect, The Courts below and the learned 
Judge of this Court. haye confirmed the proprietary title of the 
plaintiffs to the g anpas ro gandas share in the said movzas, but 
have dismissed the plaintiff’ suit in so far as they seek for a 
declaration that the Jibka tenure is not in existence and that 
the record-of-rights showing the existence of a Jibka tenure asa 
permanent rent-free tenure is wrong. It is against this portion 
of the decree dismissing the plaintiffs’ suit that the present appeal 
has been directed and is brought against the decision of Mr. 
Justice Jack under section 15 of the Letters Patent. The defen- 
dants in their defence set forth a compromise decree in a suit 
of the year 1880 and they have founded their claim to this tenure 
on that compromise decree. They also raised the questions of 
adverse possession and limitation. The Courts below have cow 
currently found that the plaintiffs have not been in possession 
within 12 years of the suit. It is also fignificant that the final 
publication of the record-of-rights took place on the 18th of April, 
1916, and the present suit in which this appeal under the Letters 
Patent arises was not brougbt'till very near the time when 12 
years expired, i. s. on the 3rd of April, 1928 : 


| Several contentions have been raised before us with reference 
to the decision of Mr. Justice Jack. It is said that the solenama 
in the compromise decree in the suit of 1880 was not admissible 
in evidence, seeing that by the solenama a lease was purported 
to be created and as the decree was not registered and as no 
registered lease was forthcoming under the provision of section 
17 of the Registration Act, the solenama was not admissible in 
evidence. Mr. Justice Jack’ in one part of his judgment was 
"inclined to the opinion that the solenams on its proper construc- 
tion was really intended to operate asa lease in favour of the 
plaintiff.’ (plaintiffs in the suit cf 1880 and the defendants in the 
present guit) predecessors and that therefore it required registra- 
tion and not being registered was not admissible in evidence as 
a lease. But after recording this opinion, the learned Judge 
proceeded to say that although this document does not come 
under the definition of ‘lease’ in the Registration Act so as to 
bring it alto under clause (d) of sub-section(1) of section 17 of 
the Act, he was of opinion that this document was sadmissible i in 


č 
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evidence without registration under section 17 (1) (b) of the 
Registration Act and in support of this view reliance was placed 
on the authority of the decision in the case of Sarat Chandra 
Das v. Srimati Sarojini Rudraja (1) We have read the sole- 
nama and we are of opinion that the dccument as created in favour 
of the predecessorsin-interest of the defendants in the present 
suit was a lease. The word ‘lease’ has been defined in the Trans- 
fer of Property Act of 1882, but the solenama was prior to that 
date and no definition of the word ‘lease’ is found in the Registra- 
tion Act. We have, therefore, to fall back upon what was under- 
stood to be the meaning of ‘lease’ prior to the enactment of the 
Transfer of Property Act. According to Strouds Judicial Dictio- 
nary, if the owner of land consents by deed that another person 
shall occupy the land for a certain time, that is a lease ; and 
reference. is made to the decision of Bayley, J. in the case of St. 
Germains v. Willan (1). Wetare, therefore, of opinion that the 
decree created a lease and the solenama operated as a present 
demise in favour of the defendants, and not being registered is 
not admissible in evidence. This poang must therefore 
succeed, 

- The question next arises as to’ whether the plaintiff,’ suit in 
so far as they seek fora declaration that there is no Jibka tenure 
should not fail on the ground that the defendants have been 
asserting a right to a permanent tenure for- more than 12 years 
before the institution of tbe suit. In the written statement which 
bas been read to us, there is a plea of adverse possession for 
more. than the statutory period. If this document stande out 
of the way, the -possession of Ram Narayanand of those who 
have succeeded to his jnterest or of persons who have got the 
tenure under the will would be adverse to the present plaintiffs. 
They might have set up adverse possession of the fullest extent 
which would have been sufficient to defeat their suit, But they 
asa matter of fact have set up sdverse possession of a limited 
character. It appears from the proceedings with reference to 
the partition of estate within which the lands in suit are situate that 
Ram Narain did set up in the years 1906-1907 a niskar Jibka 
tenure right. The record-ofrights which was published in 1916 des- 
cribed the tenure of the defendants as chirasthayi fEYe{R or a perma- 
nent tenure. The burden of proof, therefore, lies on the plaintiffs 
to establish that the record-of-rights is wrong, having regard to the 


(1) (1922) a7 C, W. N, 897. 
(1) (1809) 2 B. & C, 216 (220). 
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presumption -of Correctness of the said entry, which arises under 
section 103B of the Bengal Tenancy Act. A question arises as 
to what evidence the plaintiffs have given to displace the presump- 
tion which arises under the Act. It is said on behalf. of the 
appellant that the use’ of the expression ‘Jibke tenure’ 1s sufficient 
to show that the grant was a maintenance grant and which is 
prima facie resumable on the’ death of either of the grantor or 
the grantee it was resumable and after “the- death of Ram Narain 
the grant might have’ been resumed. The meaning of the expres 
sion Jibka, for atight one knows, is equivocal, for all maintehance 
grants are not necessarily limited to the grantee’s iife Hime. In ; 


this particular case, the very important fact that after ‘thé death’ a 
of Ram Narayan which happened in January, 1908, posssasion -` 


of the land continued with his sonin-law who bad succeeded to 
the tenure undera will and by the transferees from the son inlaw, 
shows that the grant, if any, was of' a permanent character, or at” 
any rate, the fact that they were asserting their possession after 
the death of Ram Narayan is consistent with the supposition 
that the grant was not intended to be limited to the life time of. 
the grantee, proceeding on the assumption that there was such | 


a grant; Moreover there was no word used in the lease. limiting’ ~> 


the grant. In this view we are of opinion that thé plaintiffs. hays ,; 
failed to displace the presumption which arises in favour. of tho, 
defendants from the record of rights. aE 
The other questions raised in support of the appeal are not. 
necessary to be considered in view of the fact that we are resting 
our decision on the adverse posson of a limited interest for 


_ more than ra years, 


` The result is thit the appeal fils and it is diqmiged with 
costs. 


P, R . Appeal Hmi. 
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Before Mr. Justice A. G. R. Henderson, 


JNANADA PRASANNA BHADURI anD OTHERS 
v. 


HEMENDRA NATH ROY CHOWDHURY AND OTHERS. 


Limitation—Limitation Act (IX of 1908), Sch. I, Art. 142—Document executed 
by natural father in fawour of adoptire mother—Adoptiee mother's estate, 
life estate—Esteppsl—Burden of proof—Atiainment ef majority—Estates 
Partition Act (VI B. C of 1876), Sec. 149. 

The proprietor of the Zemindari was the plaintiff's grandfather, who died 
in 1846 There were certain ijmali chaks which were held jointly between the 
plaintiffs estate and the defendants’ estate The pialntiff’s grandfather was 
succeeded by his widow. In 1848 she adopted B. B alter attaining majority, 
executed in 1865 an ekrarnama in favour of his adoptive mother by whicha 
life interes! was given in the estate. B dled in 1887 and his adoptive mother 
fn 1900. She was succeeded by B’s widow D, who bad the estate of a Hindu 
widow. The plaintiff's father execated in favour of D. Ex 4, which con- 
tained the terms of agreement made between bim and D, with regard to the 
adoption of the plaintiff. 


The plaintiff instituted the present suit for a declaration of his title to ard 
to recover posession of the lands as appertaining to his Zemindari. His case 
was that his grandmother was dispossessed by the predecessor in interest of the 
defendants 1878. The ijmali lands were included in certain chaks appertain- 
ing to brs“own estate and were not liable to partition at all: 

Held, that Ex. 4 did not create any life estate in favour of D. 

Krisknamurthi v. Krishnamurthi (1) referred to. 

That the suit was governed by Article 142, Schedule I of the Limitation Act 
and time had not begun to run until the plaintiff acquired the estate. 

That the plaintiff had 3 years after the attainment of his majority to bring 
the suit, 

That it was for the plaintiff to show on what date be attained his majority. 

That no case of estoppel conid arise as the plaintiff did not claim the estato 
through his father. 

That the sult was not barred under Section 149 of the Partition Act. 


Appeal by Defendants Nos. 1 to 6 and Crossobjection by 
Plaintiff. f 

The material facts appear from the judgment. 

~ Appl from Appellate Decree No. 1878 of 1931, with Cross-objection, 
against the decrees of Babu Manoranjan Roy, Subordinate Judge, grd Court, 
Mymensingh, dated the agrd Decamber, 1930, modifying that of Babu Naresh 
Chandra Chakravarty, Munsiff, rst Court, Tangali, dated the 19th November, 
1999. f $ 

(2) (1927) L, R. 54,1. A. 448; 44C. L. J. 620, 
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Dr. Sarat Chandra Basak, Messrs. Jatindra Nath Sanyal and 
Probodh Nath Sanyal for the Appellants, 

Mr. Asita Ranjan Ghose for the Plaintiff Respondent, who 
appeared. os 

The following judgmant was delivered : 

This appeal is by defendants Nos. 1to6. The plaintiff insti- 
tuted the suit for a declaration of his title to and to recover Ahas 
possession of certain lands as appertaining tò his Zemindari. The 
appellants, who were the contesting defendants, are the proprie- 
tors of another Zemindari. The plaintiffs case is that his grand- 
mother was dispossessed by the predecessor in interest of the 
defendants in the year r285, The learned Munsiff decreed the 
suit in part. The present appellants appealed. The learned 
Subordinate Judge came to the conclusion that the plaintiff had 
not established his title to some of the lands decreed in his favour 


‘and allowed the appeal in part. The defendants have now appealed 


to this Court. The plaintiff has filed a croasobjection in which 


-he contends that the decree of the first Court should be restored. 


Three points have been taken on bebalf of the appellants (t) 
that the suit is barred by limitation; (2) that it is barred under 


“Section 149 of the Estate Partition Act, 1876 and (3) that when 


the learned Subordinate Judge did not accept the plaintiffs story 
with regard to dispossession he should have dismissed the suit. 

In order to understand the argument with regard to the point 
of limitation it is necessary to set out certain facts. The plaintiffs 
grand-father Goloke Nath Roy Choudhury was the proprietor of 
the Zemindari and died in the year 1846. He was succeeded by 
his widow Janhavi Choudhurani who had the estate of a Hindu 
widow. In the year 1848 she adopted Baikuntha Nath Roy. 
After attaining majority Baikuntha executed an ekrarnama in favour 
of the lady by which he gave her a life interest in the estate. This 
document was executed in 1865. The lady was dispossessed in 
the year 1878. Baikuntha died in 1887 and the lady died in 1900. 
She was succeeded by Baikuntha’s widow Rani Dinamoni Chou- 
dhurani who had the estate of a Hindu widow. She adopted the 
plaintiff in 1914 and cied in 1918, 

Tt is thus clear that the plaintiff got an absolute estate in the 
year 1914. He alleges previous possession and dispossession 
and on these facts Art. 142 of the Limitation Act would apply. Mr. 
Ghose, however, has argued that Art. 140 applies in view of Ex. 4 
which is a document executed by the natural father of the plain 
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tiff in favour of Dinamoni, Dr. Basak has contended on the other 
-Bide that this document does not affect the period of limitation 
for three reaso ns, 

The first reason ig that no such case was ever made in the 
- plaint The suit was prima facis barred by limitation, It was 
therefore, for the plaintiff to set out the facts on which he relied 
to show that the suit was not barred. This part of his case will be 
found in paragraph 3 of the plaint. It sets out that though he 
had obtained an absolute estate he was a minor and Dinamoni 
continued to hold possession of the property as his guardian. If 
he had intended to make out a case that Art. r40 applied in 
view of the document Ex. 4 he should have definitely raised the 
question in his plaint. 

The second ground allegei is that Ex. 4 did not create 
any life estate in favour of Dinamoni. This document was 
executed by the plaintiffs father in favour of Dinamoni and really 
- contains the terms of the agreement made between him and 
Dinamoni with regarl to the adoption of the plaintiff It is 
obvious that such a document could not in itself create any estate 
in favour of Dinamoni. The executant bad no interest in the 
property at all and it was not possible for him to carve a life estate 
out of an absolute estate which did not exist and might never 
come into existence. The plaintiff can only succeed if it can be 
shown that although no estate in favour of Dinamoni was created 
he is prevented from questioning the agreement made with her 
by his father. It is clear that no case of estoppel can arise as the 
plaintiff does not claim the estate through his father. Mr. Ghose 
contended that what the father was really doing was to make a 
contract for the benefit of his minor son, who is therefore bound 
byit There can be no question that the son was benefited by 
it This aspect of the matter was considered in the case of 
Krishnamurthi v. Krishnamurthi (1). The relevant portion of 
the judgment isto be found at page 263 where it is pointed out 
that “the adoption cannot be undone ; it cannot, therefore, be 
conditional,” I am, therefore, clearly of opinion that Ex. 4 did not 
create any life estate in favour of Dinamoni. 

The third ground taken is that the claim had already become 
time-barred before the plaintiff was adopted. Ihave already noted 


that dispossession took place while Janhavi Choudhurani was in. 


possession of a life estate under the ceed of agreement executed 
by Baikuntha, Baikunth would have lived twelve years after the 


(1) (1997) L. R. 541, A. 248; 44 G L. Js 620, 
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Cryn.. death of the lady to institute a suit, as in his case Article 140 

1934. would apply ; asa matter of fact, he predeceased her. She was 

Joanada P. Prasanna Succeeded not by the reversioner of Baikuntha but by another 

Bhadurl lady with the estate of a Hindu widow. The result of this is that 

Hemendra Nath Roy time had not begun to run until the plaintiff acquired this estate. 
Choudhury. This contention, therefore, has no substance in it, 


The result of these findings is that the suit is governed by 
Art. 142 and the plaintiff had three years after the attainment of 
; his majority. The question, therefore, arises on what date he 
obtained his majority. The learned Munsif came to a finding 
that this happened in the month of Aswin. This finding serves 
no useful purpose because if the plaintif attained his majority in 
the first part of Aswin the suit is barred ; if otherwise, it is not. 
There is, in fact, no evidence at allon the point and the plaintiff 
did not even set out in his plaint the date on which he attained 
his majority nor did he give any evidence. The explanation 
possibly is that in the original Court the suit appeara to have 
proceeded upon the basis either that Article 140 applied or that 
time began to run from the date when the Court of Wards made 
over possession of the estate, It was clearly for the plaintiff to 
show on what date he attained his majority and as he did not do 
so the suit is barred. 

I will now deal with Dr. Basak’s third point that the learned 
Subordinate Judge should have dismissed the suit when he did 
not accept the plaintifi’s story of dispossesaion. What the learned 
Subordinate Judge did was to assume that the dispossession was 
at the latest in the year 1278 and to find that even then.the suit 
was not barred. But the fact is that the plaintiff never did make 
out a story of dispossession in the ordinary sense of the term. 
His case was that the lands were unfit for actual possession and 
that as soon as they became fit for cultivation they were seized 
by the predecessor of the appellants. He did not allege any actual 
acts of possession by his own predecessor but based his claim to 
possession on the doctrine that possession must follow title when 
the land is incapable of being possessed in any way. There is 
therefore, nothing, in this point. 

It remains to consider whether the suit is barred under 
Section 149 of the Partition Act. The principles which apply 
are clearly laid down in the case, Matangini Ghose v. Manmohini 
Ghose (1). In the present case the plaintiffs estate was not 
subject to partitionat all ; the estate of the defendants was under 
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partition ; but there were certajn ijmali chaks which were held 
jointly between their estate and the plaintiff's estate. It was, 
therefore, necessary for the partition officer to take action 
under Section rr2 and allot a certain portion of the joint 
lands to the estate which was being partitioned. The lands 
which are the subject matter of this suit were in fact allotted to 
the defendants. So far as the Collector is concerned, the effect 
of this is that instead of the whole of the ijmali chak lands being 
charged jointly with the revenue of both these estates the present 
lands are charged only with revenue of the defendant’s estate. 
In order to see whether the present suit is barred, it is necessary 


to examine the case which the plaintiff makes. If his case were 


that these lands were iucluded in one of the ijmali chaks and 
were wrongly allotted to the estate of the appellants the suit would 
clearly be barred; but that is not his case; on the contrary he 
alleges that these lands were really included in certain chaks 
appertaining to his own estate and were not liable to partition at 
all If his contention is well founded the Deputy Collector 
certainly had no right to include them in the partition. No doubt, 
as the Secretary of State has not been made a party to the suit, 
any decree passed would not bind him or any future auction 
purchaser at a revenue sale. It would be open to them to show 
that these lands really were included in the ijmali chaks But it 
is quite clear that so far as the plaintiff is concerned this present 
suit is not barred. 

The cross-objection must fail on my finding that the suit is 
barred by limitation and on the merits it is concluded by the 
finding of fact of the lower appellate Court. 


The result is that this appeal must be allowed. The decrees 
of both the lower Courts are set aside and the suit is dismissed 
with costs in all the Courts. The crossobjection is dismissed 
without costa. 

Mr. Ghose asks for leave to appeal. No doubt important 
questions are raised in connection with the effect of Ex. 4 but the 
decision is only obiter dictum in this appeal because the document 
was not even made a ground of the plaintiffs case in the plaint. 
The leave asked for is, therefore refuted. 


As T. Me Appeal allowed ; Swit and 


cross-abjection dismissed, 
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CIVIL REVISION. 
Bofors Mr. Justice R, C, Mitter, 


DEBJI GHELABHAI AND BROTHERS, A FIRM 
D. 


R. D. MEHTA AND COMPANY.* 


Indian Limitation Act (IX of 1908), section 19—Latter—Express denial and 
repudiation of liability, if wculd extend the period of limitation — Mention of 
adjustment of accountin respect of balance, tf amounted to acknowledg- 
meni- Suit instituted beyond the period of limitation—Reasons, if to bs 
stated in the plainit—Inherent defect in the plaint, if can be supplied from 
ths written statemeni—Suit, if to be tried om the cause of action. 

Under the Indian Limitation Act, there need not be a promise io pay, but the 
document in question must on a fair reading amount to an admission of liability 
absolute or conditional and m the latter case the condition must be fulfilled. 


Maniram v. Seth Ruichand (1) referred to. 
Where such a document or letter relied upon expressly stated that there was 


no liability and liability was in fact denied and repudiated, it would not extend 
the period of limitation under section 19 of the Limitation Act. 


But where such a letter in one part of it after repudiation of a portion of the 
lability ran as follows s...... Vand thereafter adjusting the acconnt let us hear 
about your dues, if any :” t 

Held, that it amounted to an acknowledgment of labllity in respect of the 
balance of the price for the accepted goods. 


When a plaintiff institutes a sult beyond the period of Hmitation prescribed 
by the Limitation Act, he has to state in his plaint the reasons why the suit Is 
still within time. If there is no such reason the suit ought to be dismissed. 


A mit must bo tried on the cause of action as laid in the plaint and any 
inherent defect arising from omission to furnish explanation of delay as aforesaid 
cannot be supplied by a written statement in the suit. 

Application for Revision under section 25 of the Provincial 
Small Cause Courts Act, 
The material facts will appear from the judgment, 


Messrs. BankimjChandra Mukerji and Nirmal Kumar Sen (for 
Mr. Santimoy Masumdar) for the Petitioner. 
Mr. Gopsndra Nath Das for the Opposite Party. ` ‘ 
O A Y 
* Civil Revision Case No. 746 of 1934, against the jadgment of S. Nj Sen, 
Esqra Subordinate Judge, at Asansole (Burdwan), dated the agrd February; 1934. 
(1) (1906) L. R. 33 I. A. 165 ; I. L. R. 33-Cales 1047 į 4 C. L. J 94. 


Vou LX.) HIGH COURT, | , 


The judgment of the Court was as follows: 


The defendant has obtained this Rule under section 35 of the 
Provincial Small Cause Courts Act and the only point pressed on 
his behalf is that the plaintiffs’ claim is barred by limitation. 


The plaintiff agreed to supply to the defendant 2000 pieces of 
Sal wood sleepers at his colliery and on the gth September, 1930 
delivered the same. The defendant paid to the plaintiff some 
money which I am told amounted to Rs. 250. The suit was filed 
on the rrth September, 1933, just two days after the period of 
limitation, Apart from the question of limitation the case of the 
defendant is that out of the 2000 pieces of sleepers 800 pieces were 
bad and had been rejected. For the purpose of getting over the 
bar of limitation the plaintiff relied upon a letter written by the 
defendant to the plaintif onthe rath September 1930 which is in 
these terms ; 

“ Dear Sira, 


We are in receipt of your letter No. nil of 7th September, 1930 
and noted the contents thereof. 


In reply we beg toinform you that as per amicable séttlement 
between you and ourselves about 800 pieces of the sleepers pur- 
chased from you are lying rejected near our siding of our above 
colliery. Please therefore arrange to remove them at your earliest 
convenience and thereafter adjusting the account let us hear about 
your dues, if any. 


Please note and do the needful”. 


, The 800 pieces of sleepers mentioned in this letter, were bow- 
ever, not removed by the plaintif and his suit including the price 
ofthese forms the substantial part of his claim. 


The letter in answer to which this letter was sent has not been 
produced. 


The learned Small Cause Court Judge has relied upon this 
letter as an acknowledgment of liability and has decreed the suit. 
In my opinion it cannot be regarded as an acknowledgment’ of 
liability in respect of the goo pieces of sleereers but is an acknow- 
ledgment of liabllity in respect of the balance of the price that 
may be due on tbe accounts for the remaining r200 pieces. 
Whether a particular document or letter amounts to an acknow- 
ledgment of liability or not within the meining of Section 19 of 
Limitation Act must depend upon the terms thereof and other 
decisions cannot often be helpful. 
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It is quite true under the Indian statute there need not bea 
promise to pay but the document in question must on a fair reading 
amount to an admission of liability, absolute or conditional, and 
in the latter case the condition must be fulfilled. See Mantras 
v. Seth Rupchand (1). But where the letter or the document relied 
upon expressly states that there is no liability and the liability 
is in fact denied and repudiated I do not see on what principle 


` it can be said that limitation is extended under Section 19 of 


the Act. In the letter in question the defendant stated that he 
was under no liability for the price of the 800 pieces of rejected 
sleepers. I would accordingly hold that the claim of the plaintiff 
for the price thereof is barred by time, but the last part of the 
letter amounts to an acknowledgment of liability in respect of the 
balance of the price for the accepted 1200 pieces according to 
the principle laid down in Maniram’s case (1), 


Mr. Das has sought to support the decree of the lower Court on 
another ground. He says that the defendant paid Rs. 250 on the 
basis of the contract and although at the time when that payment 
was made there was no writing in the hand of or signed by the 
defendant the fact that the defendant recited the payment in his 
written statement in the suit which was signed by him brings the 
case within Section 20 of the Limitation Act. I do not see my 
way to give effect to the said contention. The defendant has 
maintained in his written statement that the said payment was 
towards the payment of the price of the 1200 accepted pieces 
and his written statement cannot be dissected in the manner 
suggested by the opposite party. Besides I am of opinion that 
a written statement filed in the suit itself cannot be called in aid ` 
for the purposes of Section 20 of the Act. When the plaintiff 
institutes the suit beyond the period of limitation prescribed in 
the schedule to the Limitation Act he has to state in his plaint 
the reasons why the suit is still within time. If there is no such 
statement the Court has to dismiss the suit. Further a suit must 
be tried on ‘the cause of action as laid in the plaint and any 
inherent defect of the said nature in the plaint cannot be supplied 
by a written statement in the suit. For these reasons I overrule 
the said contention and make the Rule absolute in part and 
dismiss the claim of the plaintiff in respect of the price claimed 
for the 800 pieces of rejected sleepers. The Advocates of the partica 
are agreed that the decree should be for Ra, rg-r-o}which is made } 


(1) (1906) iL. Re 33 I A. 1653 L L.R, 33 {Calc 1047-5 4 C. L. J. 94. 


HIGH COURT. ` 


Vor. LX, | 


up of Rs. 14 and interest thereon at 12% per annum from the 
oth September, 1930 to the date of suit. The decree of the lower 
Court is modified accordingly. The parties will bear proportionate 
costa in the Court below. but I make no order for costs in the 
Rule. 


P, R Rule made absoluts in part. 


Before Mr. Justice S, N. Guha. 


SYED ABDUL HAI 
v. 
SYED ABDUR RAHMAN AND oTaERs.* 


Bengal Tenancy Act (IV of 1938), Section s6 F- Land sold with structures— 
Values of structures and land separately mentionsd—Valus of land oniy 
deposited — Application for pre-emption, if maintainable. 

The word ‘holding’ as defined in the Bengal Tenancy Act end the holding 
with regard to which an application under Section 26 F was entertainable 
include structures raised on it if those structures fall within the category of 
improvements as contemplated by Section 76 of the Bengal Tenancy Act. 


An improvement used with reference to a holding is appurtenant to the 
holding and cannot be considered as something separable from the holding 
merely because the improvement fn the shape of structures on the land was 
removable, 


Consideration money as used in Section 26 F of the Bengal Tenancy Act 
includes the money paid as the value of the Improvements in the shape of 
structures on the land. 


So where in a conveyance regarding a holding with structures standing 
thereon, the land and the structures were separately valued and mentioned as such 
in the conveyanoe and the applicant (landlord) under Section a6 F of the Bengal 
Tenancy Act, deposited the value of the land with compensation 1 

Held that an application under Section 26 F of the Bengal Tenancy Act, 
could not be entertained unless the entire purchase money Including the value 
of the structures standing on it which were Improvements was deposited and 
it was of no consequence whether these structures was separable from the 
holding, a 

Application for pre-emption under Section 26F of the Bengal 
Tenancy Act. 


* Civil Revision Cass No. 760 of 1934, agalost the order of M. N. Mukherjee 
Esqr., Munslff, 1st Court, Kandi (Murxhidabad), dated 11th April, 1934. 
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The material facts appear from the judgment., 


Dr. Bijan Kumar Mukherjee and Mr. Farhat Ali for the 
Petitioner. 


Mr. Gopendra Nath Das for the Opposite Party. 
i i C, A V. 


The judgment of the Court was as follows :. 


The Rule in this case was issued by this Court on an applica- 
tion arising out of a proceeding under Section 26F of the Bengal . 
Tenancy Act, The opposite parties in the Rule Syed Abdur 
Rahman and Syed Abdul Mannan filed an application before the 
Munsif, 1st Court, Kandi, District Murshidabad, to exercise the 
right of pre-emption, on deposit of a sum of Rs. 55 only, in 
regard to a sale of a holding in favour of the petitioner Syed Abdul 
Hai The sale was in respect of the lands appertaining to the 
holding with structures standing thereon; in one part of the com 
veyance in favour of the petitioner, the value of the land was 
stated to be Rs 50, and the structures were separately valued at 
Ra. 150. The consideration for the sale mentioned in the docu- 
ment and the purchase money paid by the petitioner was however 
Rs. 200. The application under Section 26F before the Court 
was on the footing that the pre-emptors were only ‘required to 
deposit the amount of consideration for the land appertaining to 
the holding sold, together with compensation at the rate of ten 
per cent, on such amount, as mentioned in that provision of the 
law. 

The petitioner in this Court raised the objection before the 
Munsif, that the application under Section 26F was not maintain- 
able inasmuch as the pre-emptors were not entitled to get the 
property on depositing Rs. 55 as done by them; the petitioners 
case before the Court below was that inasmuch as the entire 
purchase money paid by him,—the amount of Rs. 200,—with the 
amount of compensation payable under the law, had not been 


. deposited, the application under Section 26F must be dismissed. 


The Munsif, overruled the, objection raised by the petitioner, 
on the ground that the structures on the land,—although they 
were improvements ag contemplated by Section 76 of the Bengal 
Tenancy Act~could easily be dismantled, and it could not 
therefore be said that they were inseparable from the tenancy, 
The Munsif further observed that in the Kobala, the value of the 
land and of the structures were separately specified, showing 
that the structures were separable from the land. In the above 


Voi. LX} mot Cdurt. 


view of the case before it, the Court below allowad the applica- 
{tion under Section 26F of the Bengal Tenancy Act, overruling the 
objection of the petitioner. 

The main question raised in support of the Rule, was that 
inasmuch as the entire purchase money with the statutory com- 
pensation was not deposited, the Court below acted illegally and 
with material irregularity in entertaining and granting the applica- 
tion under Section 26F of the Bengal Tenancy Act. 

There is no question that the consideration for the sale to the 
petitioner of the holding with structures standing thereon,— 
which were improvements within the meaning of Section 76 of 
the Bengal Tenancy Act,—was Rs. 200. The value of the land 
and the value of the structures were separately stated in the com 
cluding part of the conveyance ; and the points argued before me 
were three in number ; 

1. Does a holding as defined by the Bengal Tenancy Act 
include structures raised on the land forming the subject of a 
tenancy: structures which were improvements as contemplated by 
Section 76 of the Act ? 

a. What was the significance of the words ‘ consideration’ 
and ‘value ’ as used in Section 26F of the Bengal Tenancy Act? 

3. Could the applicant under Section a6F of the Bengal 
Tenancy Act get relief without depositing the entire amount of 
consideration money mentioned in the conveyance and compensa- 
tion as provided by that section ? 

For the purpose of this case the definition of ‘a holding’ as 
contained in the Bengal Tenancy Act has to be considered 
with the definition of ‘improvement’ contained in that Act; 
and taking the two definitions together, an improvement used 
with reference to a holding, must, in my judgment, be con 
sidered to be appurtenant to a bolding, and cannot be considered 
as something separable from the holding merely because the 
improvement in the shape of structures on the land was remove- 
able. The holding as contemplated by the Bengal Tenancy 
Act, and the holding in regard to which an application under 
Section 26F of the Act was entertainable, must be held to 
include structures raised on the same, if these structures fall within 
the category of improvements as contemplated by the Bengal 
Tenancy Act, 

_ In regard to the second point argued before me, there appears 
to be no question that consideration money as used in Section 26F 
is the purchase money in cases of sales, the value of the property 
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ai mentioned in that section is referred to in case of exchange, 
gift or bequest, as specifically mentioned in ‘Section 26D of the 
Bengal Tenancy Act. What is to be taken into account in‘tbe matter 
of deposit under Section 26F is the consideration money paid by the 
purchaser for which the property was sold. In the present case, 
the property was sold for Rs. 200 the land which was subject of a 
tenancy was separately valued at Ra. so; the value of the structures 
standing on the land, improvements effected by the tenant, and 
which improvements were appurtenant to the tenancy, was stated to 
be Rs, 150. What was required to be deposited by an applicant for 
pre-emption under the law, was the entire consideration money for 
the sale of the property : the tenancy including the improvements in 
the shape of structures mance on the land, forming the subject 
of the tenancy. 

The last question arising for considerafion in the case is 
connected with the points already discussed above. The appli- 
cant under Section 26F could not get relief without deposting the 
entire amount of consideration mentioned in the conveyance, 
and statutory compensation. This position appears to be manifest 
from the provision contained in Section 26F itself. Sub-section (a) 
of this section makes it incumbent upon the applicant for pre- 
emption to deposit the consideration money paid by the ‘pur- 
chaser of the property, together with compensation, indicating 
that the right of pre-emption conferred by law is exercisable only 
when the purchaser in the position of the petitioner, has been 
fully compensated for payments made by him in connection with 
the eale effected in his favour. Then it appears to be very signi- 
ficant that sub-section (3) of Section 26F makes it obligatéry upon 
the applicant for pre-emption to deposit all further sums which’ 
the transferee has paid in respect of rent for period afler the date 
of transfer, or as the landlord’s transfer fee, or in annulling encum- 
brances on the property; encumbrance must here relate to all 
that il is appurtenent, and include structures standing on the 
land which is the subject of the tenancy. This provision, to* my 
mind, makes it reasonably clear that any amount paid by the trans 
feree in connection with or for the purpose of perfecting his title 
to the tenancy and its appurtenances, has to be made good by a 
pre-emptor. The tenant of the holding after making improve- 
ments conveys his interest in the tenancy which extends to the 
improvements, Any person seeking to exercise the right of pre- 
emption in:respect of the tenancy, must under the law, pay the 
purchaser all that has been paid by the purchaser for transfer of 
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the entire interest of the tenant, including not only the considera- 
tion money paid by the purchaser for the property _ 80ld,——land 
and structures, structures being appurtenant to the tenancy as 
improvement to the same,—but also other payments made by the 
transferee, as specified in Section 26F(3). In the above view of 
the case the intention of the legislature as expressed in Section 26F, 
taking that provision of the law asa whole, is clear that an appli- 
cation under that’ section could not be entertained unless the 
entire purchase money mentioned in the conveyance, with the 
statutory compensation, was deposited in Court, by the person 
seeking to exercise the right of pre-emption. The entire consi- 
deration money for the transfer of the tenancy including. the consi- 
deration or value of the structures standing on the same had to 
be taken into consideration, and. consideration’ money for struc- 
tures standing on the land, which were improvements, could not 
be kept out of account, in the matter of making a deposit as 
contemplated by Section 26F of the Bengal Tenancy Act. It 
was therefore wholly immaterial if the structures were separately 
valued, and the valus separately stated in the conveyance. It was 
also of no consequence whether the structures could be easily 
dismantled or not. 


The result of the conclusions I have arrived at, as mentioned 
above, is that this Rule must be made absolute. The order of 
the Court below passed on the r1th April, 1934, is set aside; and 
the case is sent back, to that Court for calling upon the applicant, 
under Section 26F of the Bengal Tenancy Act to make further 
deposit in accordance with the decision of this Court for enabling 
them to get the relief claimed by them, in the matter of their 
exercise of a right of pre-emption. The entire purchase money 
Rs. 200 with the statutory compensation must be deposited within 
a month from the date of arrival of the record in the lower 
Court. — 


On failure to ‘nak a deposit in accordance with this decision, - 


the application before the Court below under Section 26F, Bengal 
Tenancy Act, will stand dismissed. 

The Rule is made absolute. The petitioner is entitled to his 
costs in this Court, as also his costs in the Court below. The 
hearing fee in this Court is fixed at 2 gold moburs, 


b D : - j Rule made absolute, 
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' APPELLATE CIVIL 


Before Mr. Justice D, N. Mitter and Mr. N. G. A. Justice Kdgisy. 
SANTI KUMAR PAL AND OTHERS 


v. 
MUKUNDA LAL MONDAL AND OTERRS.* 


Surrender—Surrender in favour of next reversioner—Deed of surrender, 
mhen efective—Alienction of Ausband’s entire estate—Transfer to sole 
reversionary heir—Reversionsr, how acquires a good title by surrender— 
Part of consideration for legal necessity, ; 

In order to be effective asa deed of surrender by a Hindu widow In favour 
of the next reversioner or reversloners, it must be clearly shown that the 
surrender is a bonafide one and not merely an arrangenent by the limited owner 
to divide the estate with the reversiouer. 


The fourth proposition lald down by Mookerjee, Jin the Full Bench case 
of Debi Prosad Chowdhury v. Golap Bhagat (1), namely, “When a Hindu 
widow has alienated her entire interest in the estate Interited by ber from her 
husbend with the consent of the whole body of persons entitled to succeed as 
immediate reversionary heirs, the transferee acquires a good title as against 
the actual reversionary heir at the time of her ,death,” does not apply to cases 
where the transfer is to the sole reverslonary helr or the entire body of rever- 
sionary heirs for the time baing asthe case may be, for this proposition con- 
templates a case where transfer is made toa stranger with the consent of the 
whole body of persons entitled to succesd as immedsate reversionary 
heirs. 


In order that the reversionary beir may acquire good title by surrender 
there must be self-effacement of the widow, in other words, there must be 
something in the nature of civil death of the widow, the extinction of her right 
in her deceased husband’s estate, a circumstance which would happen if she 
were dead. It is in this view that the theory of surrender is supported under 
the Hindu Law. The true limitations of that doctrine have been laid down by 
the Privy Council in Sureskwar Missery v. Makeshrani Misrain (2), where 
jt was held that gtving of small portion to the widow for maintenance was 
unobjectionable. 


Where a sale by Hindn widow is for consideration, the part of which is 
good, it would be set aside on condition of payment of such som (that is, the 
sam pald for legal necessity). 

Deputy Commissioner of Kheri v. Khanjan Singh (3) referred to. 

*Appeal from Original Decree No. 71 of 1990 against the decree of Babu 


` Atal Chandra Ganguli, Subordinate Judge of Birbhum, dated the 28th 


Angust, 1929. 
(1) (1913) I. Le Re 40 Cake. vary 17 C. L. J. 490» ~ 
(a) (1990) L. R. 47 L A, 833. 
(3) (1906) L. R. 94.1, A. 72; L L. Ry ag All. 331 ; 5 C. L. J. 344. 
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Appeal by the Plaintiffs. emm: 
Suit to set aside an alienation by the widow of the last owner. ea 
The material facts appear from the judgment. Santi Kumar Pal 


v. 
Messrs. Brojolal Chakravarty and Karunamoy Ghose for the Mukunda Lal Mondal 
Appellants. 


Dr. Bijan Kumar Muksrji and Mr. Hariprasanna Muksrji 
for the Respondents. 
C A, V. 


The following judgment was delivered ; Fuly, 30% 


This is an appeal from a decree of the Officiating Subordinate 
Judge of Birbhum, dated the a8th August, 1929, by which he dis 
missed the suit of the plaintiffs to set aside an alienation by tbe 
widow of the last male owner Bhagirath. The plaintiffs claimed to 
be reversionary heirs of Bhagirath. The relationship of the plaintiffs 
with the last male owner Bhagirath is shown in the geneological tree 
to be found in the judgment of the Subordinate Judge and which 
is printed at page 67 of the first part of the paperbook. For the 
sake of convenience it is reproduced here with a slight variation and 
the geneological tree as given at page 67 is admitted by both parties, 
There is some dispute about the variation regarding Poran and 
Nisbi Bhusan. l 
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The alienation was by a document dated the 18th Magh, 1329 
B. S. corresponding to the rst February, 1923. The document is 
to be found at page rz of the paper book (Part II). This document 
purports on the face of it to be a deed of surrender in favour of 
defendant No. ı Mukunda Lal Mondal who was said to be the sole 
reversionary heir to Bhagirath’s estate at the time of the alienation. 
There has been some dispute as to whether Mukunda defendant 
No. 1 was the sole reversionary heir or there was another rever- 
sidnary'heir Nishi the son of Poran alive at the time of the alie- 
pation. - Bhagirath died on the oth December, 1921, leaving surviv- 
ing his widow Ushangini and Ushangini died on the 25th Baisakh, 
1334 B. S. corresponding to the 8th May, 1927. The present plain 
tiffs are the sister’s son of Bhagirath and the suit was commenced 
by them to set aside the alienation on the aoth April, 1928 a short 
time after the death of Ushangini. The transaction has been sought 
to be supported by defendant No. 1 on the ground that this was a 
surrender by Ushangini in favour of the sole reversionary heir. 
There was some question raised in the Court below that even if 
the deed could not be supported on the ground of surrender it 
could be supported on the ground that there was legal necassity 
for the transaction treating it as a deed of sale in favour of the sole 
reversionary heir or in favour of one of the reversionary heirs, the 
other reversionary heir Nishi Bhusan not objecting to the same, 
The Subor dinate Judge has also considered this contention and has 
dismissed the plaintiff's suit. Hence the present appeal. It has 
been contended by Mr. Brojolal Chakravarty that on a mere 
perusal of the document of the rst February, 1923 it would appear 
clear that although onthe face of it it purports to be a deed of 
surrender of a Hindu widow’s estate in favour of the next rever- 
sionary heir it was in reality a transaction by way of sale, the widow 
taking the major portion of the consideration money of Rs. goc odd 
in cash and paying Ra. 400 out of the consideration money to meet 
the debt of her deceased husbind. In other words it was said that 
although it was described asa deed of surrender it was reelly a 
device between the limited owner and these reversionary heirs to 
divide the estate as between themselves to the detriment of the 
ultimate reversionary heir. It must be stated that Dr. Mukerji who 
has appeared for the respondents has conceded that he cannot 
support this document on the basis of its being a deed of surrender 
or relinquishment as it is understood under the Hindu law so as to 
be binding on the ultimate reversioner. ” He has, however, tried to 
support the judgment of the Subordinate Judge by contending that 
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where a Hindu widow transfers even for consideration by way of 
sale, the entire property of her husband to the next reversionary 
heir or to one of the reversionary heirs the other reversionary heir 
not objecting it really has the same effect asa surrender; and he 
relies on a certain passage in the judgment of their Lordships of 
the Judicial Committee of the Privy Council in the case of Ranga- 
sami Gounden v. Nackiappa Gounden (1) in support of his conter 
tion. This case when carefully examined does not lend support to 
the contention of the learned Advocate for the respondents. After 
stating the two heads under which alienation by tl e limited owners 
might fall their Lordships of the Judicial Committee of the Privy 
Council said in the passage which has been referred to at page 81 
of the report that, if the alienation be total, and the reversionary 
heirs be the nearest, it falls within the first division; that is within 
the division of its being surrender. But that passage has to be 
read along with what precedes in the same page. Dealing with the 
second head their Lordshios remarked thus “Turning now to the 
second head, namely, the power of alienation, which may be alie- 
nation to anyone, whether heir or not, there is again authority of 
long standing. Asa leading case may be taken, The Collector of 
Masuipatam v. Cavaly Vexcata Narrainapah (2) ina passage which 
need not be quoted at length. The purposes for which alienation 
is legitimate may be summarised as religious or charitable purposes, 
and those which are supposed the conduce to the spiritual welfare 
of the husband, or necessity. Now, necessity must be proved, and 
the mere recital in the deed of alienation isnot sufficient proof: 
Banga Chandra Dkur Biswas v. Jagat Kishore Chowdhuri (3). An 
equitable modification has also been admitted in the case where 
the alienee has in good faith made proper inquiry and been led to 
believe that there wasa case of true necessity. Thus far if the 
alienation stands alone. But it may be fortified by the consent of 
reversionary heirs, The remaining question is what is the effect of 
such consent ?” This is the passage that precedes the passage on 
which Dr. Mukerji has relied for contending that if the alienation 
be in favour of such reversioner and be total it falls within the first 
head—surrender. Itis to be remarked that after reviewing the pre- 
vious authorities onthe subject their Lordships summarized the 
conclusion thus: ‘The result of the consideration of the decided 


(1) (1918) L. R. 46I. A. 72; L L. R. 4a Mad. 5933 99 C. L, J. 539. 
(1) (1861) 8 M. I. A. 520 ` 
(3) (1916) L. R. 43 I. A. 249. i 
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cases may be summarized thus (a) © An alienation by a widow of her 
deceased husband’s estate held by her may be validated if it can be 
shown to be a surrender of her whole interest inthe whole estate 
in favour of the nearest reversioner or reversioners at the time of 
the alienation. In such circumstances the question of necessity 
does not fall to be considered. But the surrender must be a bona fide 
‘surrender, not a device to divide the estate with the reversioner. (E) 
When ‘the alienation of the whole or part of the estate isto be 
supported on the ground of necessity, then if such necessity is not 
proved aliunde and the alienee does not prove inquiry on his part 
and honest belief in the necessity, the consent of such reversioners 
as might fairly be expected to be interested to quarrel the transac- 
tion will be held to afford a presumptive proof which, if not rebutted 
by contrary proof, will validate the transaction as a right and proper 
one. These propositions are substantially the same as those laid 
down by Jenkins C. J. and Mookerjee J. in the case of Debi Prasad 
(1). It follows that their Lordships cannot agree with a good deal of 
what was id in the case of Rangappa Naik v. Kamii Naik (2).” 
It would appear from the sentence underlined that in order ‘to be 
effective as a deed of surrender it must be clearly shown that the 
surrender is a dona fide one and not merely an arrangement by the 
limited owner to divide the estate with the reversioner. Looking 
to the deed it seems to us that this is precisely the case with 
teference to the transaction of the rst February, 1923, namely, that 
it seems to us that it is a device to divide the estate betweén 
Ushangini on the one hand and Mukunda Lal Mondal defendant 
No. 1 on the other hand. te 
‘ Dr. Mukerjes has next relied ona decision of the Full Bench 
of this Court in the case of Debi Prosad Chowdhury v. Golap 
Bhagat (1). The Full Bench enunciated a number of propositions 
as laying down the law with reference to the doctrine of surrender 
and alienation by limited owners under the Hindu Law. “Those 
propositions are very lucidly summarized in the judgment -of Mr, 
Justice Asutosh Mookerjee at pages 781 and 782 of the report. 
The appellant seeks to bring his case within the purview of-the 
fourth proposition laid down by the Full Bench. ‘That proposition 
tuns as follows :—“When a Hindu widow has alienated her entire 
interest in the estate inherited by her from her husband with the 
consent of the whole body of persons entitled to succeed as 
immediate reversionary heirs, the transferee acquiresa good title 
as against the actual reversionary heir at- the time of her death.” 
‘This proposition cannot be held to .apply-to cases. where the 
(1) (1913) L L. R. 40 Cale. gar ; 17 C. L. J. 499 (E. B). 
(a) (1908) I. L. R. 31 Mad. 356. 


v.. 
-Mukunda Lal Mondal 


| 


THE CALCUTTA LAW JOURNAL, [Vor LX, 


. 


transfer is to the sole reversionary heir or the entire body of 
reversionary heirs for the time being as the case may be, for this 
proposition contemplates a case where transfer is made to a stranger 
with the consent of the whole body of persons entitled to succeed 
as immediate reversionary heirs.. 

If the cotention of Dr. Mukerjee be accepted we would be 
‘laying down a very dangerous doctrine, and if the proposition is 
true the result would be that it would be possible for the immediate 
reversionary heir or heirs for the time being to come to an arrange- 
ment with the widow and purchase the property of the reversionary 
estate for consideration. The idea of surrender is based on 
different and religious considerations. In order that the rever 
tionary heir may acquire good title by surrender as the authorities 
lay down there must be self-effacement of the widow, in other 
words there must be something in the nature of civil death of the 
widow, the extinction of her right in her deceased husband’s 
estate, a circumstance which would happen if she were dead. It 


vis in this view that the theory of surrender is suppdrted under 


the Hindu Law. The true limitations of that doctrine have also 
been laid down by their Lordships of the Judicial Committee in 
their decision in the subsequent case of Sureshmar Misser v. 
Mahsshrani Misrain (1). That was a case of compromise after 
there was a dispute with reference to a will which had been 
executed by the last full owner. By that will the full owner who 
died leaving behind him an infant son and a widow and four 
daughters, it was provided that on the death of the son without 
issue the daughters should succeed to the immovable property. 
The son died a few months later and the daughters took posses- 


‘sion under the will, The son’s next reversioner having sued the 


widow and the daughters to set aside the will the parties entered 
into a compromise on certain terms. The terms were that rights 
under the will were given up; that the widow took absolutely 
the movable property to which in any case she would have 
succeeded being governed by the Mithile school ; that the widow 
surrendered all rights of succession to the immovable property 
and the plaintiff who by the surrender became entitled as next 
reversioner transferred half of it to the daughters; and that the 
plaintif and the daughters each gave a small portion of thejland 
to the widow for her life. The plaintiff having died the persons 
who then became the next reversionera brought the present suit 
for a declaration that the compromise and the transfera in pur- 
(1) (1920) L, R. 47 1, A. 293. 
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suance of it were inoperative, In this state of facts their Lord- 
ships of the Judicial Committee held that the compromise was 
a donqfide surrender of the whole estate and not a device to 
divide it with the next reyersioner, the giving of small portions 
to the widow for maintenance being unobjectionable, The present 
case does not fall even within the limits of the rule of surrender 
as laid down in the case just cited. Itis idle to say that there 
was any attempt to secure to her the maintenance that was required 
and it appears that the larger portion of the actual sale proceeds 
went to the widow. We are therefor of opinion that the transac- 
tion cannot be supported as a surrender. 

The next matter for consideration is whether this transaction 
could be supported on the ground that it is alienation based 
on legal necessity. It appears fromthe recitals of the deed as 
also from the evidence that the sum of Rs. 400 which was the 
debt of the lady’s husband and for which Ushangini was liable 
to pay was not paid; and a sum of Re. 400 out of Rs 1500 
really went to pay off the mortgage which was executed in favour 
of the creditor by Nabin and others—a debt which Bhagirath 
was liable to pay under the Hindu Law. ‘The Subordinate Judge 
also finds that a sum of Rs, 400 was paid for the purpose of 
meeting that debt. This finding of the Subordinate Judge has 
been taken exception to by the appellants and our attention has 
been drawn`to the mortgage bond forthe purpose of showing 
that the mortgage bond had previously been paid. Necessarily 
the recital in the deed that Rs. 400 went to pay off the mortgage 
bond executed by Nabin is an untrue statement. Our attention 
has been drawn to the two entries on the back of the mortgage 
bond and it is contended that the entry in the middle showing 
a payment of Ra. 397 by purchase was an interpolation. We 
have examined the two endorsements and, having regard to the 
evidence given on behalf of the respondents that the two transac- 
tions were entered into at one and the same time and was written 
in the handwriting of Shib Kristo, it is very difficult to say that 
the entry showing a payment of Rs. 397 was a forgery. Shib 
Kristo could have given the best evidence on the question and 
it is somewhat surprising that he has not been examined at all 
although he is the first person who should have been examined 
on this question, We are satisfied that the entry in the docu 
ment was not a forgery and we agree with the subordinate Judge 
that the portion of the consideration money went to pay off the 
debt of Ushangini’s husband’s father. Consequently there was 
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légal necessity for Rs. 400, In these cicumstances the true 
tule to follow is to set aside the transaction not unconditionally 
but on terms. The true rule to follow in a case of this kind 
has been laid’ down by their Lordships of the Judicial Com- 
mittes in the case of Deputy Commissioner of Kheri v. Khanjan 
Singh (1). 
` Following that rule the proper direction to make in this case, 
having regard to the view we have taken is to set aside the 
trangaction evidenced by the deed of the ret February, 1923. 
But this must be done on terms that the appellants do-pay to 
the respondents a sum of Rs. 400 within two months of the 
brrival of the record in the lower Court. On this money being 
paid by the appellants to the respondents the possession of the 
property will be delivered to the plaintiffs. Plaintiffs’ suit is decreed 
in these terms. The appeal is allowed on the lines -indicated 
in our judgment. 

-Each party must bear its own costs both in this Court as also 
in the Court below. 
‘ -If the sum of Rs. 400 be not paid within the time allowed 


‘the appeal will stand dismissed with costs. 


> “Edgiley, J :—I agree. 
A T. M Appeal allomed, 


(1) (1606) L. R. 94). At 7a; L L. R. 29 Alls 331 ; 5 C. L. J. 344 


y 





Before Mr. Justice R. C. Mitter, 


JOGESH CHANDRA ROY ` 
l y. j 
Su, SACHCHANDA aljas BROJESWARL* 


Right of way by prescription—Heaning' of intersuption=Cessation of user— 
Misconstruction of document as a piece of evidence— Question of fact. 

© An drer to sustain a prescriptive right of way over a pathway, there 

Should be a peaceable and open enjoyment without interruption for more than 

20 years. Such interruption does not arise from mere discontinuance of user, 


but some adverse obstruction is necesshry, 


*Appeal from Appellate Decree No. 3167 of 1931, against the decree of 
Babu Tarak Nath Basu, Subordinate Judge, and Additional Court of Chittagong, 


‘dated the ksth ‘August, 1931, reversing the decree of Babu Jogosh Chandra Lodh, 


Wunsiff, 3rd Court, Patlya, dated the gist May, 1990. i 
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Carr v. Foster (1); Hollins v. Verney (2) and Smith v. Baxter (9), referred 
to. 


An enjoyment of aright of way does not imply that the pathway should 
be used every moment. Temporary cessation of user is quite compatible with 
the continuance of the enjoyment of the right. 


It makes no difference whether the cessation of user takes place while the 
right is in the process of acquisition or after it has matured, 

An enjoyment physically incapable of interruption would not confer any 
right of easement by prescription. 
Dalton v. Angus (4) and Sturges V. Bridgman (5) referred to. 
Misconstruction of a document, used as a piece of evidence, is a question of 
fact and not of law. 

Appeal by the Defendant. i 

Suit for declaration of right of way. 
The material facts appear from the judgment. 


Dr. S. C. Basak and Mr, Nripendra Chandra Das for the 
Appellant. ` 


. Messrs. Narendra ` Kunar _Das and Rokinibinods Rakshit for 
‘the Respondents. 


The following judgment was delivered : 


This appeal is on behalf of the defendant It arises out of 
a suit instituted by the plaintiffs for declaration of their right of 
way from their homestead over the bank of the defendant's tank 
“to a public highway further south and for a permanent injunction 
restraining the defendant from putting obstructions. The plain- 
tiffs alleged that they had acquired the right of way by prescrip- 
tion and alternatively they say that the way isa way of necessity. 
Although the lower appellate Court has given a decree to the plain- 
tifis also on the footing that the way is a way of necessity, that 
part of the judgment is not sought to be supported before me. 
The plaintiffs and defendant hold under different landlords and 
the plaintiffs’ homestead and the bank of the defendant’s tank 
‘had never been held under a common title, The only question 
therefore in this appeal is whether the findings arrived at support 
, the claim based on prescription. 
(1) (1842) 3 Q. B. 581. 
(a) (1884) 13 Q. B. De 304 (307). 
(3) [1900] a Ch. 138. 


Ga A VY. 


(4) (1879) 6 App. Cas. 740; 50 L. J. Q. B. 689; 46 L. J. P. 1324 “L. T. 


844 ; 30 W. R. T91. 
(5)7(1879) 11 Ch. D, 85% 
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The defendant took the defence that the plaintiffs’ homestead 
had been abandoned for about 24 years, and that there had not 
been any user fora long period. They accordingly contended that 
the plaintiff’ claim based on prescription cannot be supported. 
The first Court found that the plaintiffs did not occupy their home- 
stead for 6 or 7 years holding that there could not be any possible 
claim based on prescription. The lower appellate Court. did not 
agree with .this finding. The material findings arrived at by the 
lower appellate Court are the following :— 

(i) the pathway had been used for more than so years; 


(ii) that the homestead of the plaintiffs had never been 
abandoned ; 


(iii) that it was nota fact that the plaintiffs ceased to live in 
their homestead for 6 or 7 years; 


(iv) that since the death of plaintiff No. 1’s son (which occurred 
in 1900) the plaintiff had been living sometimesin her daughter’s 
house and sometimes in her own homestead. 

The appellant relies on the last finding and saya that the conti 
nuity in the enjoyment has been broken and the plaintiffs claim 
based on prescription must be negatived. The findings of the 
Subordinate Judge make it clear that twenty years’ enjoyment had 
been completed before the plaintiffs son died when the plaintiff 
began sometimes to live with her daughter and sometimes in her 
own hut. In order that a prescriptive right may be successfully 
claimed the pathway must be enjoyed peaceably and openly as an 
easement without interruption for more than twenty years. The 
term interruption refers to an adverse obstruction, not a mere 
discontinuance of user; Carr v. Foster (1) ; Hollins v. Verney (2), 
Smith v. Baxter (3). A person may be said to bein enjoyment of 
a right of way during a period of time, though he does not use the 
way every moment. Cessation of user is not an invariable indi 
cation of the abeyance of enjoyment of a right, that is, it is not 
inconsistent with the continuance of the enjoyment of the right. 
See Gopal Chandra v. Bankim Bihari (4). I would accordingly 
hold that the learned Subordinate Judge is right in holding that the 
plaintiffs have a right of way over the bank of the defendant’s tank’ 
which right has been acquired by prescription. 


. 


(1) (1842) 3 Q. B. 581. 

(2) (1884) 13 Q. B. D. 394 (397). 

(3) [1900] 2 Ch. 138. 

(4) (1919) 29 C. L. J. 421 ; 26C. W. N. 121. 
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The appellant bas argued before me that cessation of user for a 
time while the right is being acquired stands ona different basis 
than when the right had already been acquired by twenty years, 
enjoyment and in support of this proposition the case of Sturges v. 
Bric gman (1) bas been cited before me. That case is no authority 
for the proposition contended for It only re..ffirms the principle 
laid down in the well-known case of Dalton v. Angus (2) that an 
enjoyment physically incapable of interruption would not confer any 
right of easement by prescription, Besides as I have pointed out 
the plaintiff No. 1 began to live in her daughter’s house off and on 
only after the enjoyment had been completed for more than twenty 
years. f 

Another point has been raised that the learned Subordinate 
Judge has proceeded upon a misconstruction of Ex B. That isa 
deposition of the plaintif No.3 ina criminal case. I am not 
satisfied that the said document has been misconstrued ; but assum- 
ing it has been that does not raise any question of law for it is only 
a piece of documentary evidence. For these reasons I dismiss the 
appeal with costs. 

AGG Appeal dismissed. 
(1) (1879) tr Ch. D. 852. 


(2) (1879) 6 App. Cas, 740 ; 50 L. J. Q. B. 689 ; 46 J. P. 132 ; 44 L, T..844; 
90 W. R. 191 


Before Mr. Justice D, N. Mitter and Mr. Justice D C. Patterson. 


RAJA JAGAT KISHORE ACHARYA CHOUDHURI 
Ds 


HEMENDRA KISHORE ACHARYA CHOUDHURI 
[AND OTHERS * 


Consideration —Compromise of doubtful righi— Reality of claim given up, how 
measured—Parties limited by claim made in pleadings —Registration — 
Variation of terms of compromise—cost. 


A, the plaintiff's father brought a sult against the defendant appellant, who 
was then a minor and whose property was taken possession of by the Court of 


* Appeal from Origioal Decree No. 251 of 1930, against the decree of Baba 
Sachindra Kumar Seo, Subordinate Judge, and Additional Court, of Mymenaingh, 
dated the agth July, 1930. 
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Wards, which terminated in a compromise by which the defendant appellant 
promised amongst other things to pay to the plaintiff's father a monthly allow- 
ance of Rs, 900. There was a further stipulation that this allowance would be 
payable to the plaintiff's sons and grandsons after the ,death of the plaintiffs 
father. With the sanction of the Board of Revenue, the General Manager of 
the Court of Wards executed a deed. on the aoth January, 1881, embodying the 


uri. terms of compromise. The plaintiff's father used to get that allowance at the 


rate of Rs 200 per month so long as the defendant appellant was a minor, The 
defendant subsequently promised to pay an additional sam of Rs, 109 -asa 
monthly allowance, by an unregistered letter, dated 8th April, 1886. Since then 
the plaintiffs father used to get this monthly allowance of Rs. 300 regularly. 
The’ promise to pay additional allowance of Rs. 400 per year for the Durga 
Puja was made verbally by the defendant and was not embodied in any deed. 
Defendant stopped the payment of the extra monthly allowance and the annual 
allowance of Rs. 400 from a time prior to the year 1893, with the result that the 
plaintiff's father had to instinte a money suit claiming the allowance at the 
rate of Rs. 200 per month and also tha Puja allowance together with the arrears 
of allowance then fallen due. ' After the trial of the suit had proceeded to some 
length there was a compromise between the parties and as defendant admitted 
the claim of the plaintiff's father in that sult the suit was withdrawn and since 
the withdrawal of that suit the defendant paid to the plaintiffs father the 
monthly allowance and Puja allowance of Rs. 400a year The plaintiff's father 
died In 1901 and the defendant after his death used to pay the monthly allow- 
ance of Ra. Joo tothe plaintif. As this allowance was stopped the plaintiff 
claimed allowance at the rate of Rs. 300, and Puja allowance: 


Held, tbat the plaintiff bad legal claim to the montity allowance of mais 
Rs. 100 and the yearly Parbant of Rs. 400. 

That the plaintiffs father had honest belief in the claim which be was setting 
forth in 1893 on the basis of the unregistered letter. There was therefore good 
ground on which the compromise could really be sustained. The compromise was 
binding on the parties. 

_ That the terms of compromise could not be varied except by registered 
instrament. 


Lalit Mohan Ghosh v. Gopali Chuck Coal Company, Ld.'(1) referred to.. 


There was some conflict of authogities prior to the determination of the 
question as to variation by unregistered deed by the Full Beach. 

The reality of a claim which is given up must be measared, not by the state of 
the law as it is ultimately discorored to be, bat by the state of the knowledge of 
the person who at the time has to judge and make the concession. 


The promise sued upon became a promise when Its condition was fulfilled by 
the plaintiff's father’s forbearance. : i 


Miles v. New Zeland Alford Estate Co, (a) and Feyawlckrama v. Amarasn- 
riya (3) referred to. s 

(1) (911) I. L. R. 39 Cake. 84; 14 C L. J. 411 (FB), ak 

(a) (1886).32 Ch. D. 96600 = ' Ee Sar 

(3) [1918] A. C. 869. 
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The compromise of doubtful rights is a sufficient basis of and forms a safficlent 
consideration for agreement. 


\ 
The parties are limited by the case made in the pleadings and facts which have 
been admitted in the pleadings need not be proved. 


That asthe defendant raised a large issue attacking plaintiff's claim to the 
allowance the plaintiff and defendant should bear their respective costs, 


Appeal by Defendant No. r. 
The material facts appear from above and the judgment. 


Messrs. Joges Chunder Roy and Kak Kinkar Chakravart: for the 
Appellant. 


Dr. Radhabenode Pal and Mr. Premranjan Roy Chowdhury (for 
Mr. Hemanta Kumar Biswas) for the Respondents, 


The following judgments were delivered : 
D. N. Mitter, J—This is an appeal by defendant No. z Raja 


Jagat Kishore Acharya Choudhnri and arises out of a suit brought: 


by the plaintiff now respondent for recovery of some allowance 
due to the plaintiff from the said defendant. The case as stated 
inthe plaint may be briefly staled thus: The plaintiffs father 
the late Debendra Kishore Acharya Chowdhury brought a suit 
in the Court of the Subordinate Judge of Mymensing against the 
defendant appellant in the year 1880. That suit was valued at 
Rs. 30,00,000 (thirty lacs). At the time of the institution of the 
suit the defendant appellant was a minor and his property was 
taken possession of by the Court of Wards. That suit terminated 
in a compromise by which the defendant appellant promised 
amongst other things to‘ pay to the plaintiffs father a monthly 


allowance of Rs. 200 out of the income of the Zemindari. There - 


was a further stipulation that this allowance would be payable 
to the plaintiffs sons and grandsons after the death of the plain 
tiffs father. That petition of compromise has been printed at 
page r of the second part of the paperbook. With the sanction 
of the Board of Revenue, the General Manager of the Court of 
Wards executed a deed embodying the terms of compromise. That 
deed is a deed dated the 8th Magh 1287 B. E. corresponding 
to the 2oth January, 1881. That is printed at page 5 of the 
second part of the papsrbook. The plaintifi’s case is that the 
plaintifPs father used to get that allowance at the rate of Rs, 290 
per month so long as the defendant appellant was a minor. It 
appears that the defendant subsequently promised to pay an 
additional sum of Rs. too as a monthly allowance and alsoa 
sum of Rs. 400 per year for the Pujas, By the letter of 1886 
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the defendant promised to pay the additional allowance of Rs, 100. 
This letter is dated the 8th April, 1885, and is printed at page 
54 of the second part of the paperbook ; and from Baiskak 1294 
B. E. the plaintifs father got this monthly allowance regularly 
at the rate of Rs, 300. The promise to pay the additional 
allowance of Re. 400 per year for the Durga Puja was made 
verbally by the plaintiff (defendant ?), and was not embodied 
in any deed. Defendant No. r stopped the payment of the extra 
monthly allowance and the annual allowance of Rs. 400 froma 
time prior to the year 1893, with the result that the plaintifi’s father 
had to institute a suit which has been described as money suit 
No. 8 of 1893 in the Court of the Subordinate Judge of Mymen- 
sing against defendant No. 1 claiming the allowance at the rate 
of Rs. 3co per month and also the Puja allowance together with 
the arrears of allowance then fallen due. After the trial of the 
suit had proceeded to some length there was a compromise 
between the parties and as defendant No.1 admitted the claim 
of the plaintiff in that suit the suit was withdrawn and since the 
withdrawal of that suit it is common ground that defendant No, 1 
paid to the father of the present plaintiff the monthly allowance 
as well as the Puja allowance of Ra, 400 a year. The plaintiff's 
father died in rọor corresponding to 1308 B. E. leaving him 
surviving as his eldest son, and defendants Nos, 2 and 3 as two 
younger sons, Even after the death of the plaintiffs father, 
defendant No. 1, in pursuance of the promise used to pay the 
monthly allowance of Rs, 300 to the plaintiff. Then some dispute 
arose between the plaintiff and his two brothers defendants Nos. 
2 and 3 andthe allowance was stopped and a Solicitor’s letter 
was given:to defendant No.1 not to pay the entire sum to the 
plaintiff alone. The plaintiff has instituted the present suit and 
he has claimed the entire allowance of Ra 300 for himself. He 
[has brought the: suit for the monthly allowance from Sravan 1331 
B. S and the Puja allowance from 1332 B. S, with interest, the 
total claim having been laid at Rs. 6629. In his written statement 
defendant No. 1 contends that the allowance should be limited 
to Ra, 200 and that such an allowance is not payable to the plain 
tiff alone but also to the other sons and grandsons of the plain- 
tiffs father. In other words they are payable as the events now 
stand to the plaintiff and defendants Nos. a and 3 in accordance 
with their shares, It is further contended that the excess allowance 
of Rs. roo per month was the allowance made on the basis of the 
letter which has no consideration to support it and therefore the 
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plaintiff is not entitled to claim this additional allowance of Rs, 100 
per month as also the Puja allowance of Rs. 400 per annum. It 
was also pleaded by an additional written statement filed on 
behalf of defendant No. 1 that the plaintiff took a sum of Rs. roco 
as a loan’ from defendant No. x from Sravan 1331 B. E, to Pous 
1331 B. E. and that defendant No. 1 is entitled to set off of the 
sum. On this state of pleadings several issues were raised in the 
suit, It is necessary to referin particular to issue No. 3 which 
forms the subject matter of the debate in the appeal before us 
That issue runs as follows: “Has the plaintiff any legal claim 
to the monthly allowance of Ra. roo and the yearly Parbani of 
Rs. 4007 If not, whether he ia entitled to claim that in this 
suit?’ Another issue with reference to which some argument 
was directed was with reference to costs. That was issue No. 6 
which was in these words; “Whether the defendant No.1 is 
entitled to get the costs of this suit from the plaintiff?’ The 
Subordinate Judge.has granted a decree to the plaintiff to the 
extent of his one-third share, he being of opinion that on the 
construction of the deed the compromise of 188: was entered 
into between the plaintifs father on the one hand and the General 
Manager of the Court of Wards on the other. The plaintiff is 
entitled to one-third share in the whole allowance ; the allowance 
of Rs. 200 being distributable between the plaintiff on the one 
hand and his brothers on the other. On this footing he has come 
to the conclusion that the plaintiff shall get Rs, 1900 as the 
allowance from which a sum of Rs. 1000 which has already been 
taken as a loan, should be deducted and that the plaintiff should 
be granted a decree for Rs. goo. The Subordinate Judge has 
disallowed the plaintiffs claim for the yearly Pwja allowance of 
Ra, 400, 

It is against this decree that the present appeal has been taken 
to this Court by defendant No. r and the main contention is, as 
has already been indicated, that the Subordinate Judge has gone 
wrong in allowing a decree to the plaintiff on the basis that the 
monthly allowance is Rs. 300 per month. In other words it is 
contended that the Subordinate Judge has gone wrong in the award 
of the excess allowance to the extent of Rs, 100 per month, The 
foundation for this excess claim of Rs, roo is really the settle- 
ment arrived at after the institution of the suit of 1893. That 
suit was based on the letter of 1886 to which reference has already 
been made, With reference to that suit it is necessary to repr» 
duce the following statement in paragraph No, 8 of the plaint. 
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Paragraph No. 8 is in these terma: “Suddenly however, defen 
dant No. r being instigated by some selfish evil adviser and men 
of mean propensities stopped paying the said increased monthly 
allowance of rupees one hundred per month. And he did not pay 
Puja Parbani also. The plaintiff's father not being able to under- 
stand the cause of this sudden and wonderful behaviour nor the 
purpose of the defendant No. 1 waited for a short time and being 
fruitless in his attempt to settle the matter amicably finally brought 
a suit No. 8 of 1893 in the rst Court of the Subordinate Judge, 
at Mymensingh against the defendant No. x claiming recovery 


. of the said Malikana monthly allowance at the rate of Ras, 300 


(Rupees three hundred) per month and the arrears due at the 
said rate of Rs. 300 Rupees three hundred per month and the 
arrears due till then at the said rate together with interest and 
also the sum on account of Puja Parbani. Plaintiffs father 
the late Debendra Kishore Acharya Choudhuri was the plaintiff 
in the aforesaid suit No.8 of 1893. And after his depositions 


.as well as the depositions of some of the witnesses such as late 


Maharaja Surya Kanta Acharya Bahadur and some others in 
the said suit No. 8 of 1893, were recorded, and during the 
pendency of the suit there was a compromise between the 
parties, and as defendant No. 1 admitted the claim of the plain- 
tiff, the plaintiffs father, the late Debendra Kishore Acharya 
Choudhuri withdrew the aforesaid suit No. 8 of 1893. Since 


. then the plaintiffs father used to get till his death, the monthly 


allowance at the rate of Rs. 300 Rupees three hundred per 
month and the Puja Parbani at the rate of Rs. 400 Rupees four 
hundred per annum.” : 

It is to be noted that this statement in paragraph No. 8 of 
the plaint indicating clearly that this sum of Rs. 300 was being 


- paid as the result of the compromise between the parties in 
suit No. 8 of 1893, was not challenged or traversed in any way 


in the written statement except by the denial in paragraph No. 9 
in very general terms “that the defendant denies all the state- 
-ments made in the plaint of the plaintiff save and except those 


he admits in distinct terms in his written statement and the 


same. should be taken as denied.” There is no denial of the 
averment made in paragraph No. 8 of the plaint and under 


. the pregent Code of Civil Procedure the evasive denial in para- 


graph No. gin the written statement can hardly be regarded as 
a denial of the statement in paragraph No. 8 of the plaint We 
‘shall Have. to refer to this question again, The ground taken 
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in this appeal is that as there is no consideration for the letter 
Ext. 6 of the year 1886 by which defendant No. 1 agreed to 
pay excess sum of Rs. 100 per month as allowance the judg- 
ment of the Subordinate Judge cannot be sustained there having 
been no compromise of doubtful rights of the parties in the 
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dents by Dr. Pal who appears for the plaintiff that there is no 
consideration or permission to py the excess sum of Rs. 100 
per month. But it is said that whether there was a considera- 
tion or not a suit was brought in 1893 based on that letter 
Ext. 6 and the suit terminated after the defendant No. xı had 
agreed to admit the claim of the plaintiff to a larger allowance 
of Rs. 300 per month and that consequently the present claim 
of the plaintiff is really rested on the compromise which was 
arrived at in the suit. It bas been very streneously contended 
on behalf of the appellant by Mr. Jogesh Chandra Roy that no 
papers relating to the said compromise are forthcoming, that 
the plaint of suit No. 8 of 1893 has not been filed, that the 
written statement in that suit is not before the Court and that 
the petition of compromise, if any, bas not been placed before 
the Court. The answer to this contention is that the facts 
which led to the compromise of suit No. 8 of 1893 are distinctly 
and clearly stated in paragraph No. 8 of the plaint;-and that 
they have not been controverted in the written statement in the 
way in which they should have been and there is the well known 
principle that the parties are limited by the case made in the 
pleadings and facts which have been admitted in the pleadings 
need not be proved. This principle has been followed in con 
` nection with the suit in the present case. The Subordinate Judge 
has founded his decision on the view that the circumstance 
with regard to compromise must be taken as they are stated 
in paragraph No. 8 of the plaint. He points out in his judgment 
this: “Itis contended by the defendant No. x that the plaintiff’s 
father brought the M. S. No. 8 of 1893, against the defendant No. 1, 
claiming this extra allowance of Rs. roo per month, fora certain 
period ; and that that suit was dismissed (vide Ex. H), and that the 
plaintiff cannot therefore claim that allowance again. The plain 
tiffs case is that that suit was withdrawn. In the plaint it is 
alleged that by mutual compromise between the parties of that suit, 
the defendant No. 1 admitted the claim of the plaintiffs’ father, and 
the latter then withdrew that suit, This allegation of admission by 
the defendant No, 1 ig not denied by the defendant in his written 
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statement. Soit must be held that the aforesaid money suit by the 
plaintiffs father was withdrawn or dismissed for nomprosecution, On 
the defendant No. 1’3 admission of the claim of that suit. In fact, 
we find that even after the termination of that suit, the defendant 
No. 1 went on paying this extra allowance of Rs. 100 regularly to 
the plaintiffs father, and then to his son or sons.” 

The last fact recited in this judgment that the allowance was paid 
even after the determination of suit No. 8 of 1893 rather corrobora- 
tes the existence of the circumstances which are narrated in para- 
graph No.8 of the plaint. All that we have got of that suit isa 
certified copy of the General Register of that suit which has been 
printed at pages 15 td 18 of the second part of the paper book and 
which has been marked as Ex. H. Taking then the facts as stated 
in paragraph No. 8 of the plaint we think that there was considera 
tion for the letter Ex. 6 and that there was sufficient foundation for 
the claim in the present suit and that the compromise of doubtful 
rights has been held to be a sufficient basis of and form a sufficient’ 
consideration for the agreement. It has been argued for the appellant 
that then the plaintiff or plaintiff’s father had absolutely no vestige 
of a claim with reference to the extra allowance. In these circum 
stances the doctrine of compromise with regard to doubtful rights 
is not attracted to the present case. The question really is as to 
whether the plaintif or the plaintiffs father had Honest beiief in the 
claim which they were setting forth in the year 1893 on the basis of 
the letter Ex.6. There is a significant statement in that letter 
towards the end that registration will be effected later on. Of course 
that letter was never registered. But that at any rate shows that 
defendant No, x intended to make that document an operative one, 
Be that as it may the suit was brought onthe basis of the agree- 
ment or promise in that letter. When the suit proceeded to some 
length one of the witnesses the Maharaja of Mymensingh Surja 
Kanta Acharya Chowchury who-was perhaps the common relation 
of the parties gave his evidence and after his evidence was taken 
the suit was compromised. The fact is that the plaintiffs father did 
forego some portions of his claim in which he had honest belief on 
the faith of the promise contained in that letter. There was 


_ therefore good ground on which the compromise can really be 
‘sustained. We have been considering recently in another case 


the questions with regard to the compromise of doubtful 

rights and we can dono better than to refer to the decisions 

of their Lordships of the Judicial Committee of the Privy 

Council in the case of /ayawickreme v. Amaraswriya (1) 
(1) [1918] A. C. 869. 
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where their Lordships recited with approval the following observa- 
tions of Lord Justice Bowen in the case of Miks v. New Zeland 
Alford Estate Co. (1) The observations are these: “ [t isa 
mistake to suppose it is not an advantage, which a suitor is capable 
of appreciating, to be able to litigate his claim even if he turns 
out to bein the wrong. It seems to me it is equally a mistake 
to suppose that it is not sometimes a disadvantage to a man to 
have to defend an action even if in the end he succeeds in his 
defence ; and I think therefore that the reality of the claim which 


is given up must be measured, not by the state of the law as it ` 


is ultimately discovered to be, but by the state of the knowledge 
of the person who at the time has to judge and make the 
concession. Otherwise you would have to try the whole cause 
to know if the man had a right to compromise it, and with 
regard to questions of law itis obvious you could never safely 
compromise a question of law at all.” It is said on behalf of 
the appellant that under the terme of the previous deed of com 
promise between the Manager of the Court of Wards and the 
present plaintiff the monthly allowance of Rs 200 could not 
be varied except by registered instrament. That is no doubt 
the law as was pointed out by the Full Bench in rgrz, there 
being some conflict of authorities prior to the determination’ of 
the question by the Full Bench, in the case of Lalit Mohan Ghosh 
v. Gopali Chuch Coal Company, Ld, (2), It may be that after 
the plaintiff's father had proceeded with the suit of 1893 he might 
have failed. But after all, he had honestly believed in his claim, 
and the compromise arrived at by the Ext. 6 is binding on the 
parties. We are therefore of opinion, that the Subordinate Judge 
has rightly come to bis conclusion on the issue which is justified 
not only on the footing of Ext. 6 but also on the footing of the 
compromise ‘of the suit of 1893 and we agree with him in the 
conclusion he has arrived at on the issue. The first contention 
of the appellant, therefore, with reference to issue No. 3 must fail. 
With regard to the question of costs the contention of the 
defendant, now appellant, before the lower Court, as it has been 
before this Court, was that be ought to get full costs from the 
plaintiff. The Subordinate Judge has directed that the plaintiff 
and defendant No. r should bear their respective costs and the 
reason which he gives is that by the additional written state- 
ment defendant No. z has mised an issue that the plaintiff is 
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not entitled at all to any share in the allowance claimed in the 
suit. We are in agreement with the Subordinate Judge that in 
those circumstances as defendant No. 1 has raised a large issue 
attacking plaintiff's claim to the allowance the question of costs 
has been rightly decided. This ground therefore fails. 


The resolt is that the appeal fails and must be dismissed with 
costs. We assess the hearing fee at 5 gold mohurs. 


Patterson, J. :—I agree. 


A. T, M. Appeal dismissed. 


Before Mr. Justice D. N. Mitter and Mr. Justice D. C. Patterson. 


BENGAL NAGPUR RAILWAY COMPANY, LTD 
v. 


RUTTANJI RAMJI AND oTHERs.* 


Contract—Quantum meruit—Jndian Contract Act (IX of 1872), Sec. 7o—Varta- 
tion of sterms of contract—Test—Burden of progf—Interest—Wrong/ul 
detention of monsy—Inierest.pendente lite, 


Where one -hss expressly or impliedly requested another to render hima 
service without’ specifying any remuneration, but the circumstances of the 
request imply that the service is to be paid for, the law will imply a promise to 
pay guanine meruit. 

Whether there has been a varlaHon of the terms of a contract, depends 
upon the facts of each particular case and is often not easy to determine but 
the following test has been suggested by Lord Dunedin In Morris +. Baron 
(1): In the case of variation there are no such executory clauses in the second 
arrangement as would enable one to sue upon that alone if the first did not 
exist ; in the case of rescission one could sne on the second arrangement alone, 
and the first contract is got rid of elther by express words to that effect, oc 
because the second dealing with the same subject matter as the first but ina 
different way, It ls impossible that the two should be both performed. Sning 
on the second alone, does not exclude cases where the first is used for mere 
reference. 


“Appeal from Original Decree No. 16a of 1931 with Cross-objection, against 
the decree. of W. C, Ghose Esq, and order of P, C., Guha Esq, Subordinate 
Judges, 15th Additional Court, 24-Perganas, dated respectively the 14th March 
and rath May, 1931. 

(3) [1918] A, C. 1 


` 
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The burden of providg that there has been a departure by consent of 
both parties from the terms of the original contract, fs on the person asserting 
it. 


Where there is no contract, express or Implied, to pay interest, It is open 
to the Court to make a decree for damages for wrongful detention of money. 


Lala Chajmal Das v. Brijbhukhan Lal (1); Yokamayayv, Ram Kkelawan 
(2) and Khetra Mohan vy. Nishi Kumar (3) followed. 


Lala Kalyan Das v, Sheikh Makhbul Akmed (4) explained. 


Pattinson v. Bindhya Debi (5) and Presommomoyi v. Gopal Lal (6) dis- 
sented from, 


It is for the tribunal to look at all the circumstances of the case and to 
decide what is a proper sum to be awarded by way of damages. 


The allegation in the plaint was that the defendant offered plaintiffs contract 
work In the construction of the Amda-Jamda branch of the B. N. Railway 
subject to his signing certain schedules in March, 1990. In April, 1920, the 
contractor signed the printed forms of schedules then current for earthwork, 
bridgework and miscellaneous work and delivered the same. The schedule 
rates were abandoned by the Railway Company : 


Held, that when by mmtual consent the old rates were abandoned after the 
contract and new rates proposed by the defendant company were not accepted 
by the plaintiffs respondents and the railway proceeded to ask the plaintiffs 
respoadents to carry on the work, no rates being settled; the plaintiffs res- 
Pondents were entitled to claim reasonable mates or market rates under section 
70 of the Indian Contract Act. 


That the plaintiffs were entitled to interest by way of damages. In this 
case having regard to the fact that the plaintiffs did not sustain any actual 
damage or that they did not pay 12 per cent interest on his borrowings the Court 
awarded interest at the rate of 9 per cent and this rate of interest the plaintiffs 


are entitled to for the period between the filing of the plaint and the determina- 
tion of the sult. 


Kandappa v. Mathuswamt (7) followed. 


Appeal by the Defendant and Cross-objection by the Plaintifts. 

The material facts appear from the judgment. 

Messrs. Bagram, Ambicapada Chowdhury and Pannalal 
Chatter jes for the Appellant. 

Messrs. Rupendra Coomar Mitter, Pramatha Nath Mitter and 
Nripal Chandra Roy Chowdhury for the Respondents. 

; Cc. A. V 
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(2) (911) 15 C. L. J. 684. 
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(4) (1918) 28 C. L. J. 181 ; 22 C. W. N. 868 (P. C.) 

(5) (1932) I. L. R. 12 Pat. 216, 


(6) (1919) 31 C. L. J. 348 (350) (per Walmaley. J). 
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CVE: The following judgments were delivered + 
1934 D. N. Mitter, J :—The action which bas given rise to this 


Bengal Nagpur Rail- appeal was brought by the plaintiffs, now respondents, to recover 
bi a bes: Ra. 1, 66, 493-4-0 from Bengal Nagpur Railway Co. on account of 
Ruttanji Ramji. price of work done by the plaintiffs as members of a joint Mitak- 

May, a3: shara family in a certain section of the construction known as 
as Amda-Jamda Branch. 

The case stated in the plaint is that the defendants offered to 
the father of the plaintiffs Ramji Madhoji who is now dead com 
tract work in the said construction subject to his signing certain 
schedules which are usual printed forms of agreement; that the 
plaintiffs’ father signed the schedules for earthwork, bridgework 
and miscellaneous work and delivered the schedules to the District 
Engineer of Chaibasa ; that after carrying on the works for two 
or three months plaintiffa’ father discovered the work to be 
unusually difficult and expensive and the scheduled rates to be 
grossly inadequate and the conditions contained in the schedule 
were hard and unjust. The contractors expressed their inability 
to work at the rates agreed upon and pressed for cancellation 
of the contract and for ‘settlement of higher rates and better 
conditions that this led to a discussion and the result of the 
discussion was that the defendant Company had abandoned 
the plaintiffs’ schedules and had prepared new schedules 
containing higher rates which however were not accepted 
by the contractor (plaintiffs) and further that the defendant pro- 
posed to leave the question of rates open with a view to ascertain 
later on an estimate of the contractors’ expenses after sufficient 
progress of the work and that the defendant company assured 
the plaintiffs of their well-established policy to pay final rates at 
which contractors can make a profit and that reasonable rates 
will be paid; that on the faith of these assurances the plaintiffs 
went on with the work and completed the same; that during 
the progress of the work the contractor kept the defendant company 
duly informed of the difficulties and the costs from time to time 
so that these might be taken into consideration at the final 
determination of the rates; that although attempts were made 
by the defendant company as well as by the plaintiffs to settle 
final rates in advance the attempt failed but the work was not 
stopped on the mutual understanding that the final rates would 
be ascertained on the completion of thé work ; that the work was 
completed in December, 1924, but notwithstanding attempts to 
settle the rates no agreement was reached ; that the company, 
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while admitting its liability to pay reasonable rates maintained ony 
that the rates worked: up by the District Engineer in the measure- 1934- 
ment book were sufficient. In paragraph 8 of the plaint ‘the Bengal Nagpur Rail- 
plaintiffs state their main objections to the rates worked up bythe "ay Coir Ltd. 
District Engineer as aforesaid. The plaintiffs admit that in pum Rattanft Ranji. 
suance of an oral arrangement the contractor was supplied by p, N. Mitr, (A 
tho defendant with explosives free of charge for blasting purposes —_— 
and consequently the plaintiffs’ rates for the cuttings are based 
on their expenses and do not include the cost of explosives. The 
plaintiffs further state that in spite of repeated demands the 
defendant company failed to pay their dues and as the defendant 
company were having the benefit of plaintiffs’ money the plaintiffs 
were entitled to get interest at 1 per cent per month since July, 
1925. The plaintiffs accordingly prayed for the following reliefs :— 
viz, a decree for ` 
(a) Ra 1,26, 863-80 or any other amount found due as the 
value of the work done by plaintiffs for defendant, 
(b) Ra 40, 629-12-0 or any other amount of interest adjudged 
due. 
(c) Further interest for the period of the suit, until realisa- 
tion, on the total claim, (Rs. 1, 67, 493-4-0). 
(d) Coats of the suit, 
(e) Other reliefs. 
The plaint gives an account of the work done and charges for 
the same in three schedules. Schedule A is the final bill for the 
earthwork ; Schedule B is the final bill forthe bridgework and 
the schedule C is the final bill for miscellaneous work. Schedvle 
D of the plaint after giving the total value of the several kinds 
of work done and after making deductions on account of previous 
payments and royalty and after charging interest at r per cent 
per month lays the total claim at Rs. 1, 67, 493-4-0 only. 
Several defences to the suit have been taken by the defendant 
Railway Company but we will notice only those around which 
controversy has centred in the present appeal. Such defences 
are (1) that the suit is barred by limitation as the works in respect 
of which the suit has been instituted were completed more than 
3 years before the institution of the suit ; (2) that the schedules of 
rates for earthwork, bridgework and miscellaneous works form 
the foundations of the contract between the parties and the defen- f 
dant relies on the schedule of rates and the terms and conditions 
appearing „therein ; (3) that the schedules of rates were not liable 
to variation as alleged by the plaintiffs ;(4) that the plaintiffs pressed 
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for some incieases as a matter of favour and pointed out some 
difficulties in view of which certain increases of rates were sanc- 
tioned by the Chief Engineer as a matter of favour and were 
entered in the schedules ; (5) that the defendant did not abandon 
the contractor’s schedules but increased certain rates as permitted 
by condition no. 15 of the schedules ; that asthe contractor did 
not agree to or initial the enhanced rates as entered in tbe 
schedules the plaintiffs are bound by the lower rates of the origi- 
nal schedules that the Assistant Engineer had no authority to make 
any new proposal with regard to the rates or give any assurance 
in respect thereof Without the prior sanction of the District and 
Chief Engineers who alone have the right to alter them ; (6) that 
the defendant never admitted its liability to pay any rates other 
than those entered in the signed schedules; the defendant states 
that the rates granted by the defendant are fair and reasonable 
rates ; that without admitting the plaintiff” right to reopen the 
question of rates the defendant submits with regard to clauses 
b, c d and e of paragraph 8 of the plaint as follows:— 

(b) That the defendant Railway Company submit that the 
scheduled rates as voluntarily amended by the defendant together 
with 25% Jungle allowance are just and adequate, 

(c) That over and above the Jungle allowance a mileage allow- 
ance of annas six per cent cfi was allowed on earthwork on this 
contractors length. This was the highest mileage allowance in 
the District. Inthe case of bridgework where special rates have 
not been allowed Rs. a per c.ft. special mileage allowance has 
been included in masonry rate and annas twelve per cent cft. for 
concrete. That the plaintiffs are not entitled to get what they 
claim under this head. 

(d) It is submitted that a5 % is a fair allowance and ought 
not to be increased. 

(e) That special rates higher than the amended scheduled 
rates with mileage and Jungle allowance were approved by the 

Chief Engineer, These rates are on average about twice those 
originally agreed to in the printed schedules. That special road 
to the contractor’s quarry was constructed by the Railway and 
he was given other advantages. The defendant denies the allega“ 
tions made in sub-para (e) of the plaint, : 3 

(7) thatthe plaintifs are not entitled to reopen the question 
ofthe said mtes and to have fresh rates assessed, that without, 
giying up this position but strongly relying upon it the defendant 
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makes the following submissions with regard to clauses a, b-andc 
of paragraph 9 of the plaint — 1934+ 
- (a) That tbe principle of the agreed schedule is that the Bengal Nagpar Rall- 
work should be done for an agreed „price and noton an expen- Yay Cos Ltd: 
diture and commission basis. The contractor cannot claim the  Ruttanfi Remf. 
latter in view of the agreement signed by him. - D N. Miter, x, 
(b) That the rates paid to this contractor are in no way less 
than those paid to other contractors working near him. 
(c) That the District Engineer is the sole judge of the classi- 
fications. The plaintiffs are not entitled to what they call expert ° 
and experienced estimate of rates and expenses. 
(8) that with regard to the allegations made in paragraph 16 
of the plaint, the defendant submits, that it is not true, that there 
was any oral agreement between the parties in pursuance of which 
the contractor was supplied by the defendant with explosives 
free of charges for blasting purposes, and that no account of such 
supply to a particular contractor was kept by the contractor or 
the defendant ; on the contrary it was agreed that the contractor 
would pay for such explosives and that the cost of explosives 
would be deducted from the amounts due to the contractor and 
that in the account bills for this contractor the cost of explosives 
was as a matter of fact recovered ; the defendant denies that the 
contractors’ rates forthe cuttings are based on their expenses and 
do not include the cost of explosives, 
(9) that the plaintifs are not entitled to any interest as 
claimed by them and that in any case the interest claimed is 
excessive. 
‘On these pleadings the following issues remain for considera- 
tion in the appeal :— 
4. Is the suit barred by limitation? This issue was not 
pressed eventually and nothing more need be said about it., 
6. Are the plaintifs bound by the signed Schedules? Or 
are they entitled to reopen the question of rates ? 
4. Are the plaintiffs entitled to be paid at the rates and for 
the quantity claimed by them ? 
ya. What are the peesoneble ratea or price for the work 
done ? 
7b. What is the correct sane of earth-work done in each 
bank ? On: whom does the duty of correct measurement lie ? 
8. Are the plaintiffs liable to.pay for.the cost of explosives ? 
If so, how much? Is such value weluaed or not in the defendant's 
or plaintiffs’ rates ? — : 
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13. What amount if any is due to the plaintiffs for the value of 
the work done? 

14. Are the plaintiffs entitled to interest? If so, how much? 

On the 1ọth of January 1929 the plaintiffs put in an application 
supported by an affidavit fcr local investigation and on the rath of 
February they supplemented tbat petition. On the 16th of February 
the Court allowed the application of the plaintiffs and directed that 
a Commissioner be appointed to assess the fair and reasonable rates 
for the works done remarking that such an investigation was neces 
sary it being the plaintiff» case in the pleadings that the contract 
known as the schedule of rates was abandoned by the defendant 
who agreed to pay at reasonable and fair rates and remarking also 
that expert opinion was necessary for such investigation. The 
Commissioners submitted avery long report covering about 250 
pages of volume 2 of the paperbook. This report was filed on the 
15th of August 1930. On the 8th of January 1931 both sides filed 
petitions of objection to the Commissioners’ report. The learned 
Subordinate Judge after taking oral and documentary evidence has 
granted a partial decree to the plaintifis for the sum of Ra, 1,51,846 
and it is against this decree that the present appeal has been 
brought by the Bengal Nagpur Railway Co. Ltd. 

In order tofunderstand the points which are involved in this 
appeal it is necessary to indicate briefly the reasons on which the 
Subordinate Judge has founded his judgment in favour of the plain- 
tiff. In the first place the Subordinate Judge has determined on 
the evidence the labour costs of the contractor. He added to that . 
ro per cent for supervision of establishment. Over and above that 
he has allowed 15 per cent for profits, In addition to that he has 
allowed 2234 % for Jungle allowance and 234 per cent for water 
allowance and he has added to all this a small mileage allowance 
asalso 5 % for tools allowance, The labour costs could be worked 
out in one or two ways :—{r) according to Chowka system or rate 
and (2) according to the daily output system. The difference 
between the Chowka system and the daily labour system is that in 
the former the cooly is paid for unit of work whereas in the latter 
the cooly gets his wages daily. The Subordinate Judge has in 
ascertaining labour costs proceeded in basing his cooly wages upon 
the Chowka system and this hehas done on the report of the 
Commissioner. The Subordinate Judge has also taken an average 
cooly rate or wage instead of actual wages prevailing from time to 
time during the period of construction. The defendant Railway 
Company contended before the Subordinate Judge. that in ascertain- 
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ing cooly wages he should have proceeded onthe cooly capacity 
system which is described fully in the evidence of their witness one 
Mr. Austin as also in the evidence of Mr. Das and Mr. Pearson. 

Mr. Bagram who appears for the defendant appellant has raised 
several grounds in support of this appeal. He contends in the 
first place that the labour cost should have been determined on the 
cooly capacity system as outlined in the evidence of Mr, Austin and 
not on the Chowka system as adopted by the Subordinate Judge 
below. Inthe alternative he has submitted that if the Chowka 
system be held to be the proper system for ascertaining labour costs 
then all extra additional lead and lift should be disallowed for the 
gimple reason as he puts it, that although in the schedule of. rates 
between the contractor and the Railway Company it is provided that 
the contractor is to get extra lead and lift there is no corresponding 
arrangement between the contractor and the coolies where the rate 
includes all the distance. Mr. Bagram has further complained that 
instead of taking the wages of men and women cooly according to 
their variation during the different periods and adding them 
seperately he has taken an average which bas operated to the 
serious disadvantage of the defendant company. Mr. Bagram has 
next contended that the percentages given by the Subordinate Judge 
for tools, supervision and establishment, jungle allowance and water 
allowance are wildly extravagant and he contends that on the 
evidence no more than a consolidated 15 per cent on the labour 
costs should have been allowed. He has next contended that the 
interest allowed by the Judge is excessive both as regards rate and 
period. One of the submissions on the question of profits is that 
whatever percentage of profits may be considered necessary to give 
to a contractor who is taking the risk of a loss a considerably lesser 
percentage should be given to a contractor who is not taking such 
a tisk and as in the present case fair and reasonable rates are being 
calculated after the work is finished the question of risk must be 
eliminated and in this view itis submitted that the percentage of 
profits given is too high. It is next contended that six annas mileage 
allowance should be disallowed. Another ground teken is that the 
Subordinate Judge should have held that the Commissioner was 
clearly wrong so far as his blasting rates are concerned and in 

‘arriving at a conclusion as to these rates the Commissioner has 
proceeded on borers wages ata bigher figure than that deposed on 
behalf of the plaintiffs, It is also argued that the Subordinate Judge 
is in error in his conclusion onthe question of lead on cutting 
spoil. It is also one of the submissions of the appellant that the 
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Subordinate Judge has gone wrong on the question of quantity of 
earthwork done with respect to the banks and itis said that the 
amount of earthwork in banks should have been held to be 59, 26, 
135 cubic feet as claimed by the plaintiffs in the letter of their 
solicitors Messrs. Pugh & Co. and not 60, 46, 008 cubic feet as 
claimed in the plaint. With regard to the costs of rock hard blast- 
ing the Commissioner originally put the rate nt Rs. 4 per roo cubic 
feet. The Subordinate Judge modified the Commissioner’s report 
‘in this respect and directed him to re-calculate on the footing of 
taking the rate to be 13/14 of Rsi 4. The Commissioner however 
notwithstanding this modification arrives at a higher figure than 
Rs. 4 for 100 cubic viz. Rs. 4-6-9 see Vol. II page 517. It ia argued 
that this is not permissible. à 

The point last taken by Mr. Bagram was tbat plaintiffs are bound 
by the scheduled rates i. e. rates given in the printed schedule of the 
Bengal Nagpur Railway to which the plaintif Ramji put his 
signature as on the evidence plaintif failed to establish the case 
made in tbe plaint that there has been abandonment’ of the 
scheduled rates and therefore of the original contract, Although 
this point was taken last logically it comes first in order and has 
been arcued first by the respondents. We propose therefore to deal 
with this point first for if a decision favourable to the Railway 
Company is arrived at on this head, no further points need be 
considered. oak 

The last ground which we propose to deal with first. has just 
been indicated. The argument is that there might have been an 
alteration in one of the essential terms of the contract embodied in 
the printed forms of the scheduled rates but there has been no 
abandonment of the original contract by the defendant Railway 
Company and that the plaintiffs are bound by the original rates as 
given in the agreement Ex. P Vol. III P. 20r. In order to under- 
stand this ground reference should be made to the case made by the 
plaintiffs in the pleadings. His case in Para. 3 of the plaint is that 
defendant offered Ramji Madhoji who will be called ‘the contractor’ 
contract work in the construction of the Amda-Jamda branch of the 
B. N. Railway between revised miles 9 to ra Chainage 47000 to’ 
63500 subject to his signing certain schedules in March 1920, 


‘In April 1920 the contractor signed the printed form of schedules 


then current for earthwork, bridgework and miscellaneous work and 
delivered the same. In May 1920 the contractor found the work 
difficult and he found the rates grossly inadequate and the con- 


‘tractor began to complain to the higher authorities and the result 
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of this complaint led to a discussion and in August 1920 the 
Railway Company definitely abandoned the contract. That the 
schedule rates were definitely abandoned by the Railway Company 
would appear from the mass of correspondence which have been 
exhibited in this case and to which we will presently refer. - If it be 
established by that the old rates were abandoned and new rates, were 
not accepted by the contractor and the Railway Company proceeded 
to ask the contractor to carry on the work, no rates being settled 
the contractor would be entitled to claim reasonable rates or market 
rates, That is the true legal position seems to be established on 
the authorities to be noticed presently. The first point to be noticed 
is that it will appear from an examination of the printed schedule 
that the old rates have been altered inthe same schedule in ink 
either black or red and this fact is admitted by the Railway Com- 
pany but the assent of the contractor was not taken to it and he did 
not agree to the revised rates, it cannot be said that by agreement 
new rates were substituted for the old. That the Railway Company 
abandoned the original rates with mutual consent would appear even 
from the correspondence. 

Ex. 78 isa letter of the sth October 1920 (nearly six ‘months 
after work had commenced); see Vol. III P. 47. That letter which 
was written by the Assistant Engineer communicated to the con- 
tractor the points which had been conveyed to him by the District 
Engineer as the result of the inspection of the work. The material 
portions of the letter are as follows :— 

_ z,:' It is not the policy of the Bengal Nagpor Railway to cause 
loss to their contractor by paying them final rates at which they 
cannot make a profit. 

2. Work has scarcely been started at present and it is far 


too early to judge whetbera further increase in rates is neces . 


sary. The final rates necessary cannot be determined until the 
work is in full swing. 

3. Any representations which you may bere to make will be 
sympathetically considered after a good effort has -been put forth 
(say for six months) which will enable an- estimate to be madeé of 
the actual expenses incurred.” : 

The respondent contends that that letter held out in essencé 
a promise to allow reasonable profit to the contractor. Whether 
the letter lends itself to that constraction or uot it is clear that 
the Railway, Company clearly understood that the schedulei 
(original) rates can no longer regulate the parties and in view of 
the difficulties they will have to be reconsidered so thata reason- 
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able profit should be left to the contractor. It drew prominent 
attention to the policy of the Railway Company to see that reason 
able profit is left to the contractor. This policy of the Railway 
Company is indicatel in their construction ManuaRules 262- 
263 Vol, V. p. 474 Ex. 82. In one of the paragraphs of the plaint 
it is indicated that the printed scheduled rates are merely provi- 
sional rates. It is pointe! out for the respondent that the 
scheduled rates were prepared in 1919 when cooly wages were 
lower but it is difficult to understand how all these considerations 
arise when the contractor entered into a written agreement to do 
the work on the schedule rate. Evidence of the rates being merely 
provisional ones is not admissible in view of the rates in the 
written agreement. 

On the agth of August, 1920 the Assistant Engineer writes 
to the contractor that he should come to the office in person to 
sign the ravised schedule of rates—see Ext. 49 (2) Vol IIT page 
45. Another letter to the same effect is written on the 28th of 
August, r9z0—see Ext. 49 (3) Vol III page 46. Then follow 
the letter of the sth of October, 1920, which had already been 
referred to and which represents the first stage in the negotiations 
for settling new rates. It appears further that the on account 
bills which were pail in Ssptember, 1920, show the revised rates 
—stee Ext. V (30) Vol III pages 348—351 for there was no class 
of hard moorum in the original schedule but on this on account bill 
the rate for hard moorum was shewn to be Rs. 6. Parties went on 
with the negotiations for settlement of new rates as would appear 
from a letter Ext. 12 (4) dated the r4th of April, 1921, addressed 
by the contractor to the District Engineer through the assistant 
Enginserm3ee Vol. III page 54 and the reply of the District 
Engineer dated the zoth of April, rg921—see Ext. Z (21}—Vol. 
IIE page 56. In the latter the following significant passage occurs : 
“You are being billed for your work at rates 25 % above the 
scheduled rates because your work is difficalt etc.” 

This correspondence leaves no doubt that by mutual consent 
the originu scheduled rates were abandoned and negotiations 
proceeded for the purpose of arriving at the exact figures, that 
offers for increasing the schedule rates were made from time to 
time, that jungle allowance was sanctioned between 6th January, 
1921, and ryth February of the same year, that there was an 
alteration in the amount of work to be done as originally con- 
tracted for and work between the chainage 50,000 and 55,000 
was given up. So much about the documents. 
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There is also definite oral evidence, that the old rates were Cron. 
abandoned and this oral evidence is corroborated by the subse- 1934- 
quent correspondence. The evidence of Hirji is supported bY Bengal Nagpur Rail 
the correspondence—see Vol, II 461 line 40 at page 463 where way Co, btd, — 
Hirji states this:—“The schedule was in print when my father Ruttanfi Ramji 
signed it and there was no black or red mark against any item. ea 
As soon as we commenced work we said that the schedule rates D, N. Mitter, T. 
were insufficient and told the Engineer that the rates have to be a 
increared. The Engineer wanted us to continue the work and 
told us that the classification and the rates if necessary will be 
changed. We were asked not to worry as the schedule rates were 
already given up” and again at p. 463 he states :—‘‘Messrs. Fitz- 
gerald and Lesly told us that the scheduled rates had already bzen 
given up. {Mr, Fitzgerald told us so both in place of work and in 
the office, It was in 1921 andin July as far as I recollect.” A 
passage is also referred to in the evidence of Mr. Fitzgerald where 
he states “I never suspected that the original printed rates were 
to Le acted on.” See page 420 Vol, II line 2 and reference is 
also made to the evidence of Mr. Austin to the effect that the 
rates for construction were changed from time to time in order to 
make them adequate. See Vol V. page 240 Answer to question 
g14. The oral and documentary evidence point in our opinion to 
the conclusion that there was an abandonment of the original 
printed rates by mutual consent after the contract. It has been 
argued for the appellant that under the contract it was permissible 
to alter the rates after the work has commenced and reference is 
made to clause 15 of the general conditions on the back of exhibir 
P but that clause requires that any alteration in rates after the 
work has commenced must be noted in the schedule and initialed 
by the Engineer-in-charge and the contractor. Section 15 really 
does not assist the defendant for the alterations were not initialed 
by the contractor. 


There being the abandonment of the old rates and no settle- 
ment of any new rates let us consider what the true legal position is 
keeping in view the fact that the Railway Company has got the 
benefit of the work of the contractor and to the further fact that 
the contractor did not do the work gratuitously, We are of 
opinion that in the circumstances any actual transaction between 
the parties gave rise to the ordinary legal rights and in the absenca 
of any settlement of any rates the plaintiffs are entitled to get 
reasonable rates or market rates. Section 70 of the Indian Con- 
tract Act may be applied toths pressatcise, Taat section rans 
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as follows >—“Where a person lawfully does anything for another 
person, or delivers anything to him, not intending to do 80 gratuit 
tously, and such other person enjoys the benefit thereof, the 
latter is bound to make compensation to the former in respect of, 
or to restore, the thing so done or delivered.” Reference may 
be made in this connection to ose & Frank Co. v. J. R. 


‘ Crompton (1) where the facts are stated as follows :—By successive 


arrangements made before 1913 between an American firm and 
an English Company the American firm were constituted sole 
agents for the sale in the United States and Canada of tissues for 
carbonising paper supplied by the English company. The greater 
part of thesé tissues was manufactured for this English Company 
by another English Company. By an arrangement made between 
the American firm and both English companies in 1913 the English 
companies expressed their willingness that the existing arrange- 
ments with the American firm, which were then for one year only, 
should be continued on the same lines for three years and so on 
for further periods of three years, subject ta six months’ notice. 
This document after setting out the understanding between the 


. parties including several modifications of the previous arrange- 


ments proceeded as follows: “This arrangement is not entered 
into, nor is this memorandum written, as a formal or legal agree- 
ment and shall not be subject to legal jurisdiction in the Law 
‘Courts either of the United States or England, but it is only a 
definite expression and record of the purpose and intention of the 
three parties concerned, to which they honourably pledge them 
selyes, with the fullest confidence—based on past business with 
each other—that it will be carried through by each of the three 
parties with mutual loyalty and friendly co-operation. This is 
referred to as thé ‘honourable pledge’ clause.” 

Disputes having arisen between the parties, the English com- 
panies determined this arrangement without notice. Before the 
relations between the parties were broken off the American firm 
had given and the first mentioned English Company had accepted 
certain orders for goods. Inanaction by the American firm for 
breach of contract and for non-d elivery of goods—it was held in the 
above state of facts that the errangement of 1913 was nota legally 
binding contract ; that at the date of the arrangement of 1973 all 
previous agreements were determined by mutual consent but that 
the orders given and accepted constituted enforceable contracts of 
sale; The following passage in the speech of Lord Phillimore is 

G) [1985] A. C, 445. 
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pertinent to the ptesent controversy: "Any actual transaction this 
between the parties, however, gave rise to the ordinary legal rights ; "1934. > 
for the fact that it was not of obligation to do the transaction did Bengal Nagpir Rall- 
not divest the transaction when done of its ordinary legal signi- way Cis Ltd. 
ficance. This, my Lords, will, I think, be plain if we begin at the Ryttanji 1 Ramji. 
latter end of each transection. Goods were ordered, shipped and, D. N. “Mitter, 5. 
received. Was there no legal liability to pay for them? One Ser 
stage further back. Goods were ordered, shipped and invoiced. 

Was there no legal liability to take delivery? I apprehend that 

in each of these cases the American Company would be bound.” 

This case rests on the wide general principle that where one has 

expressly or impliedly requested another to render hima service 

witbout specifying any remuneration, but the circumstances of the 

request imply that the service is to be paid for, the law will imply 

a promise to pay quantum meruit, i. e. so much as the party doing 

the service has deserved, or, as we normally say a reasonable sum. 

By the letter of the 5th of October 1920 Exhibit 78 the contractor 

was asked to carry on the work and assurance was given that it was 

the policy of the Railway Company to see that ne contractors get 

a certain amount of profit. j 


Mr. Bagram has contended that there has been no abandonment 
of the original scheduled rates but that there has been merely a 
variation of the contract in one particular end he has relied on the 
decision of the House of Lords in the case of Morris v. Barron (1), 
in support of this proposition. Whether there has been a mere 
‘variation of terms or a decision depends upon the facts of each 
particular case and is often not easy to deterinine but the following 
test has been suggested by Lord Dunedin :—“ In the first case 
(variation) there are no such executory clauses in the second 
arrangement as would enable you to sue upon that alone ifthe 
first did not exist ; in the second (rescission) you could sue on the 
second arrangement alone, and the first contract is got rid of either 
by express words to that effect, or because; the second dealing with 
the same subject matter as the first but ina different way, it is 
impossible that the two should be both are When I say 
you could sue on the second alone, that does not exclude cases 
where the first is used for mere reference, in the same way as you 
may fix a price by a price list, but where the contractual force is 
to be found in the second.” 


Looking to the correspondence beginning from the letter of the 
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Assistant Engineer dated the 5th October 192) Ex. 78 (page 47 
P. III) and contained in the letters 
Ex. 49 dated 4th December 1920 Vol. III P. 49. 
Ex. W dated the 6th January 1921 Vol. III P. 50. 
Ex. 78(a) dated the 7th January rg2z Vol. III P. 52. 
Ex. 12(4) dated the r4th April 1921 VoL III P. 54. 
Ex. Z(21) dated the aoth April 1921 Vol. III P. 56. 
Ex. W(3) dated the 11th May 1921 Vol. III P. 60. 
Ex. W(6) dated 17th May 1921 Vol. III P. 6r. 
Ex. 78(b) dated 3rd June rger Vol III P. 62, 
Ex. 12(7) dated roth January 1922 Vol. III P. 64. 
Ex. W(4) 24th April 1922 Vol. III P. 67. 
Ex. W(s) dated 5th May 1922 Vol. ITI P. 69. 
Ex. Ws(a) dated 12th May 1922 Vol. III P. 71. 
Ex. 12(8) dated 14th April 1923 Vol. III P. 74. 
one cannot but come to the conclusion that on the one side 
the contractor was pointing to the difficulties of the work, to the 
heavy loss he would suffer if the scheduled rates are adhered to 
and asking for a settlement of final rates and on the other the 
Railway Company was increasing the scheduled rates by 25 per cent 
and giving the contractor the assurance that he would have rates 
which will be reasonable and will leave sufficient margin of profit to 
the contractor. From this correspondence it is manifest that both 
pasties abandoned the original contract as in the printed schedule 
to which were attached general and special conditions. see Ex. 
P pages 210-212 Vol. III and although the Railway were increa- 
sing the rates the contractor still asked fora further increase as 
he was not satisfied with the last increase and asking for the settle- 
ment of final rates, On one point both the Railway Company and 
the contractor was agreed viz. the rates as in the printed schedule 
must go and some larger rate must form the basis of the contract. 
Mr. Bagram has strenuously argued that the original contract 
remained except that there was some variation in the schedule of 
rates but the other conditions remained in tact; and reference 
is made to para 15 of the conditions page aro (Vol. III) that,any 
alteration in rates after the work hae commenced must be noted 
in the schedule and initialed by the Engineer-incharge and the 
contractor. Any increased rate claimed and not entered in the 
schedule as above will not be admitted as agreed to. 
Applying the test laid down by Lord Dunedin in Morris v. 
Barron (1) in the passage already quoted it appears that the ori- 
(1) [1918] A C. 1 (23}. . 
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ginal contract was gone and as the contractor completed his work 
he is entitled to reasonable rates. The argument as I under- 
stand it, is that under clause 15 of the general conditions it was 
permissible to the Railway Company to vary the rates and the 
Railway Company altered it under the condition No. 15 and there 
was merely variation of a part of the contract and no rescission of 
the contract. But clause (15) was altogether disregarded in the 
correspondence for increase was given in some of the letters with- 
out corresponding alteration in the schedule. 

In this connection reference is made to a decision of the House 
of Lords in Zari of Darniey’s v, The Propristors of ths London 
Chatham and Dover Railway Company (1), and reference is made 
to the following passage occurring in the speech of the Lord 
Chancellor at p. 60: “When parties who have bound themeelves 
by a written agreement depart from what has been so agread on 
in writing, and adopt some other line of conduct, it is incumbent 
on the party insisting on, and endeavouring to enforce, a substi- 
tuted verbal agreement, to shew, not merely what he understood 
to be the new terms on which the parties were proceeding but 
also that the other party had the same understanding that both 
parties were proceeding on a new agreement the terms of which 
they both understood.” There can be no doubt in this case 
that both patties understood that the old rates as embodied in 
the printed schedule must be abandoned. Ex 78 page 47 VoL 
III which is described by counsel for appellant as the sheet 
anchor of the respondents’ case supports this view. The letter 
of the District Engineer dated the aoth April, r921 pags 57 Vol. 
III supports the same view. He says “your Para. 6. You can see 
and signo the schedule in the Assistant Engineers office. Above 
these rates you will bs paid a5 p. c. extra on all items involving 
labour provided you in return make reasonable arrangement to 
look after your coolies and make them so contented that they do 
not bolt.” l 

Can there be any doubt on this letter that both parties correctly 
understood that the scheduled printed rates, to which the con- 
tractor put his signature can no longer regulate the 1ights of the 
parties The burden of proving that there bas been a departure 
by consent of both parties from thə terms of the original contract 
is on the person asserting it and in my opinion that burden has 
been effectually discharged by the conduct of both parties as dis- 
closed in the correspondence just referred to. 


(1) (1867) 2 H. L. C. 43. 
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With reference to the first ground it is to be remarked’ that Mr. 
Bagram has in the course of his argument practically abandoned 
the contention that for determining labour costs the commissioner 
should have proceeded on the cooly capacity system eo that noth- 
ing more need to be said about it. He has pressed the alternative 
ground that all charges for extra lift and lead should be disallowed 
and in support of this contention reliance has been placed on 
the evidence of Hirji Ramji plaintiff himselt at the bottom of 
pages 151 and top of 152-Vol. I, where this witness says that the 
chowka rate was fixed with the coolies according to the soil and 
the lead and lift and in particular reference is made to the following 
question and answer in his deposition :— 

Q. The rate settled with the coolies was for excavating the 
soil and carrying it into banks? : 

A. Yes, and the rate paid to them included the lead and the 
lift. The commissioner, it is said, has misunderstood the evidence 
of Mr. Austin which was given in Shamji’s case: See Vol. V. page 
221. By consent this wes taken as evidence in this casee Mr. 
Austin says in question 356 that the rate for hard moorum soil 
was fair provided that it includes all coolies’ leads and lifts. In 
the Commissioners report Vol. IL page 204 the commissioner 
says that the word ‘excludes’ is to be substituted for the word 
‘includes’ in answer to question 356. Itis said that the commis 
sioner had no right to read Austin’s evidence ina manner different 
from that as recorded and we are of opinion that this comment 
is just. It is further pointed out that plaintiffs’ witness Kunvariji 


makes it clear that for a chowka for banks ra to 13 feet high 


Re. 1 to Rs, 1-8 per chowka were paid; see the last paragraph 
of page.zoo Vol. I. The cumulative effect of the evidence of 
Bilji Kulverji coupled with Austin’s evidence it is said is that the 
chowka rates include extra lead and lift Mr. Austin in our 


opinion however could not have intended that the rates would 


be fair if it included all extra lead and lift however great the lead 
and lift may be. In other words he could not have intended that 
however large the difference may be between the initial lead and 
lift and the extra lead and lift the rates would be fair. To illustrate 
what we mean; the initial lift is 5 ft. and the initial lead ia roo 
cubic feet if the extra lead was say 7 feet instead of 5 feet or 120 
feet instead of roo fest it would be covered by the original rates. 
It was to such cases that Mr. Austin’s evidence must have been 
intended to apply. If we examine the extract from the measure- 
ment book for the work done by the contractor-Ext. E. (1)}—-Vol. 
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TII page 267 we find that in Bank No. 24 the lift was 20 feet and 
the lead 300, In Bank No. 25 the lift was ro feet and the lead 
200 feet. In Bank No. 29 the lift was 20 and the lead was 300, 
In Bank No. 30 the lift was 35 and the lead 250. In Bank no. 
31 the lift was 75 and the lead 200. In Bank No. 32 the lift was 
ro and the lead 15o. In Bank No. 33 tbe lift was 15 and the 
lead 200. It appears clear therefore that the lead and lift with 
reference to banks were far in excess of the initial lead and lift 
and Mr. Austin could not have intended to refer to such large 
variations in the lead and lift and this would appear to be so if his 
answers to Q. 356 and 357 are read together (see. pp. 221-Vol. V} 

356 Q. And for hard moorum he said it was an average of 
Re. 1 what do you say about Re. 1? 

A. That is fair provided that, as it does, it includes all coolies’ 
leads and lifts. 

357. Q. I suppose it would vary with regard to lead and 
lift . 

A. It would vary, but it doesn’t vary much. 

It is apparent from these questions and answers that Mr. 
Austin was referring to extra lead and lift where there was not 
much variation, He could not have referred to extra lead and 
lift where the variation is much in excess of the initial lead and 
lift. Wo are therefore unable to hold that the rates are not 
fair. 


It was further said with reference to chowka rates that the 
Commissioner'has gone wrong in taking the average of the rates, 
The Commissioner took 8 annas per day as wages for male cooly 
and 6 annas for the female cooly. The Subordinate Judge has 
reduced it to 734 annas for the male cooly and 534 annas for 
the female. He has given 13-14 of the rates found to be average 
by the Commissioner. It is said for the appellant that he should 
not have taken the average of the rates but should have taken 
separately the rates for each particular year of the construction 
andif he bad done so the result would have’ been more favour- 
able to the defendant company. It is pointed out from Ext. BB— 
VoL III page 398, Ext. BB4-——Vol. IV page 88, Ext. FF series 
Vol. IV—a9r that only in September, 1922 did the men coolies’ 
wages touch ro annas and that women coolies’ wages never 
exceeded 534 annas per day during the period of constructidn. 
Wo are of opinion that the Subordinate Judge has taken the 
correct view in proceeding on the average rate and we agree with 
the reasoning on which ‘his conclusion is based. He rightly 
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points out “To proceed step by step according to the different 
periods of rise in wages may be safe in the abstract; but to 
build up a fair rate, such minute strictness to accuracy cannot be 
adhered to, and it is neither ‘certain that such adberence can in 
the long run bring” in the, correct result. To obtain a proper 
average was therefore the only reasonable method left to be 
followed by the Commissioner, and, his procedure cannot be 
questioned. See Vol. II page 492. This ground of the appellant 
fails, 

Exception has been taken to reference made by the Commis- 
sioner to Tata’s and District Board’s rates and it is contended 
that these rates should not have. been referred to. With reference 
to these rates the use which the Commissioner made of them is 
stated by the Subordinate Judge as follows :-—“The Commissioner 
also included within the list of resources the ledgers of the defen- 
dant company. To place bis conclusion beyond criticism, he 
also followed an empirical method of his own, by taking into 
account the actual payments made by the defendant and other 
companies to their own contractors, and the result derived from 
all these methods have been practically the same and one, 
reading the report of the Commissioner as a whole, will be inclined 
rather to conclude that the Commissioner had been more than 
anxious to see thatin contentious matters his decision could con- 
tain nothing adverse to the defendant.” See Vol. IT page 493. 
The Commissioner made use of these rates more for the purpose 
of fortifying his own conclusions which were arrived at indepen- 
dently of the same, It is also remarkable that it is the defen- 
dant Railway Company who in the first instance produced the 
abstract chart of the District Board rates and they could not 
very well object to the use of the same by the plaintiffs, It appears 
that the District Board rates produced by the Company were 
rates when very low wages were paid to the coolies and on this 


` being pointed out the defendant company took exception to the 


use of the same. Onthe whole we are of opinion that the Sub- 
ordinate Judge has rightly determined the amount of labour costs 
basing his finding on the average chowka rates as established by 
the evidence in the case, 

Percentages for Tools. In addition to the chowka rates decreed 
the Subordinate Judge has granted in addition 5 per cent of the 
labour costs for tools. It is contented for the appellant that the 
Subordinate Judge was wrong in giving a decree to the plaintiff in 
respect of the expenditure from tools. It is said that this idea 


` 
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of percentages was started by Mr. Jardine, plaintiffs’ witness who 
is a structural Engineer and was sent out by the Government for 
the manufacture of munitions. It appears that the tools were 
supplied by the contractor and in considering the question of pro- 
fits the expenditure which have been incurred on the head of 
Tools must be taken into account. The plaintiffs produced 
accounts to show that 8275-9-9 were spent for the purchase of 
tools, Tha Commissioner on referring to the accounts produced 
by the plaintiff finds that Rs. 7276 was spent for tools and the 
Subordinate Judge has agreed with the view taken by the Commis- 
sioner. The respondent has preferred a cross-objection and 
contends that 8275-9-9 rupees having been really spent for tools 
the whole of that sum should be taken into account. We think 
that there is no substance eitherin the appeal or in the cross- 
objection with reference to the amount spent on account of tools. 
We have no reason to disbelieve the accounts of the plaintiffs as 
a whole and we think on the said accounts the plaintiffs have estab- 
lished that the outlay of the contractor for-tools amounted to 
Rs. 7276. It has been contended for the defendant company 
that as vouchers showing expenditure of Rs. 5200 have been 
produced the plaintiffs should not be allowed on this head any- 
thing in excess of that amount. There is evidence however in 
the case on the plaintiffs’ side to show that all the vouchers 
could not be found and were not preserved and we have no hesita- 
tion in accepting this explanation of the plaintiffs. The conten- 
tion of the appellant and the respondent must both fail and we 
affirm the finding. of the Subordinate Judge on the question of the 
amount allowed for tools. 
Establishment, 

The Subordinate Judge has allowed ten per cent for establish- 
ment and supervision for ‘reasons given at page 497 Vol, 2. They 
are (x) that the Railway Company’s own ledgers show that they 
made allowance for such a percentage for the wages or rates of 
supervisors (2) the ten per cent is also recommended by the defen- 
dante’ own Construction Manual (3) the accounts proved by the 
plaintiffs show that the amount actually spent for establishment 
including supervision was greater than ro per cent which has been 
allowed and (4) even the evidence of Mr. Pearson and Mr. Austin 
examined on behalf of the defendants shows that the contractor 
is entitld to a certain percentage for supervision and establish- 
ment. Some of these grounds have been attacked by: learnsd 


counsel.for the appellant and it is said that the departmental’ costs j 
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of the Railway are greater than the costs of the contractor. The 
plaintiffs baged their claim on this head on these circumstances. 
The imported labour is about 40 per cent and the local labour is 
about 60 percent; at the time of cultivation the imported people 
go away for six or seven months; they have to be brought from 
places like Bamra and Keojhar places within the territories of two 
Indian States, A recruiting staff has to be kept; they go to the 
villages and induce the coolies to work in the place of construction. 
The contractor has to pay Ahoraki or feeding allowance during 
the journey of coolies through the hilly tracts ; the coolies have 
to be housed. All these mean out of pocket expenses to the 
contractor for which he requires to be recouped. Advances 
have to be made to the coolies and before the advances are fully 
recouped the coolies leave their work. This also has to be taken 
into account and all these entitle the contractor to a certain per- 
centage on labour costs. At volume a page 231 paragraph 43 the 
commissioner describes what has been stated above as being 
included within the head of establishment. That a certain per- 
centage is allowed to the contractor on tbis head will appear clear 
from the analysis of Mr. Pearson dated the 4th June, 1930,— 
Ex. X Vol. V page 447. He puts it down at 334 percent on 
labour and tools which if one looks at the figures would come 
to 5 per cent on the cost of labour alone. In Court when examined 
Mr. Pearson said that 334 percent is meant to cover actual super- 
vision of the ,coolies’ work. See Vol. II Page 88 He does not 
take into account the recruitment cost and says that he bas no 
idea of what supervision is. See Vol. II page 88 question 463 
and answer. It will appear from the muster-roll of coolies em- 
ployed by the defendant Railway in cutting No. 32 in this sub- 
division (Vol. IV Page 282) that the supervision expenses of the 
mate was io per cent on the labour costs and Mr. Austin in bis 
evidence before the Court statea that 1244 per cent commission is. 
allowed to contractor for supplying coolies for doing worke depart- 
mentally. It also appears from the Construction Manual of the 
year 1900 of the Bengal Nagpur Railway—See Vol V page 474 
Rule 261 that ro% is allowed to Contractors for supervision 
charges. These papers show that mates who supervise were 
given rc percent of the entire costs?) To this something must 
be added for recruitment. The Construction Manual supports 
an allowance of ro percent for supervision to contractors, The 
learned counsel for the appellant has argued that this Construction 
Manual is of no avail ta the plaintifis as it is a Manual of the 
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year 1900, some twenty years before the work now in question is 
undertaken and’ cannot be any evidence of the state of things at 
the time of the work in question. It appears however clear from 
Mr. Austin’s evidence in Court that the defendant has got a 
book called, ‘B. N. R. Construction Manual’ and that he might try 
to get a copy of it as it was in 1920 and 1921. Yet the defendant 
has not cared to produce this Manual and an inference unfavourable 
to the defendants must be drawn from the non-production of the 
later Manual. 

The plaintiffs have also relied on Exhibit 47 Vol. V. Page 39— 
an analysis of the rate of earthwork of the Kalukhali Bhatiapara 
construction of the E. B. Railway which shows that the contractors’ 
supervision including travelling allowances, losses due to coolies 
absconding and huts for coolies is allowed at the rate nearly 12 per 
cent on labour costs. The admissibility of this document in evi- 
dence has now been strongly objected to on behalf of the appellant. 
It is said that this document went in wrongly without anybody 
knowing about it. It was not admitted in Shamji’s case and con- 
sequently cannot be let in under the agreement between the parties 
that certain documents admitted in Shamji’s case should be also 
admitted in this cage, It is pointed out that it was never an exhibit 
in Shamji’s case. It isa matter of record that it was rejected from 
evidence in Shamji’s case and this is conceded by the respondent 
but the respondent contends that this document has been proved 
in this case as the Commissioner himself was the Engineer in 
charge of the construction as he himself says at page 475, Vol. II, 
line 20. The Commissioner proves that the figure regarding Kalu- 
khali construction was on estimate as well as on working rates and 
that rate has been followed and paid to the contractors. The counsel 
for the appellant states that thia statement of the Commissioner 
was wholly untrue as would appear froma letter written by him 
that he was on leave preparatory to retirement at the time when 
the estimate was prepared. 

It is remarkable however that not a single question was put to 
the Commissioner in cross-examination on this point. In our opi 
nion that this document has been proved and was rightly admitted 
in evidence. The weight however to be attached to this document 
is not very great for-it refers to a different construction at a different 
place and made under different circumstances. For reasons given 
above we are of opinion that the finding of the Subordinate Judge 
allowing ro per cent for supervision and establishment on labour 
costs must be affirmed. 
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Jungle allowan:e, 

The Subordinate Judge has allowed 25 per cent on the head ot 
jungle allowance which includes 234 per cent for water allowance 
i.e. for difficulties caused by 1eason of the scarcity of water in the 
area under construction. This 25 percent has been allowed on 
labonr costs only. This finding has been supported and attacked ; 
with the greatest elaboration by counsel on both sides, Plaintiffs 
on-the one hand contend by way of crossobjection that it ought 
to be raised or increased to a5 per cent on the complete rate i. e. | 
on labour costs, on the expenditure for tools and on the 10 per cent! 
allowed for establishment and supervision. The defendants on the 
other hand contend that the plaintiffs should either have nothing ; 
onthe score of jungle allowance oratany rate it should be sub- 
stantially reduced. It becomes necessary therefore to consider the 
conflicting contentions. There is nothing in the correspondence 
between the contractor and the Railway Company to show what 
this jungle allowance really means to cover, In a letter of the 14th 
of April 1921 Exhibit 14(4) Vol, III page 54 the contractor 
addressing the District Engineer of the Amda Jamda branch points 
out that he is only supplied with a few barrels for carrying water 
but that no extra rate for water supply is paid to him and that he 
has not only to carry water for masonry work but has to supply 
for coolies also. In paragraph 8 of the said letter he points out 
that the increase of 25 per cent which had been given to all com 
tractors in-this division was not sufficient for him owing to more 
difficulty for. water than in the case of others and no coolios stay 
here for want of the same. ln reply to this letter the defendant 
company stated in their letter of the aoth Aprl 1921—Ex. Z(21) 
page 56 Vol. III—as follows ;—“ It is really your duty to supply 
your cooles with water at your own expenses. You are being 
billed for your work at rates 25%, above the schedule rates because 
your work is difficult and this 25% is given you to enable you to 
supply water to your coolies, house them and generally to enable 
you to treat them 80 well that they will not bolt Instead of this 
I find that you pay them no higher wages than other contractors 
do who do not get this extra percentage, and you do not house or 
treat-them any better and consequently all your coolies have left 
the work. I do not intend to pay you the 25% without your doing 
something on your side to ment it. 

“In the case of water for building, you will receive an extra rate 
on your masonry quantities as lead on water. The Chief Engineer 
has sanctioned lead being paid on water upto a limit of Rs. a but 
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ifthe actual expense comes above this I will recommend bim 
raising this limit, but until water has been carted for bridge work, 
I cannot tell what the cost will be hence I can recommend nothing. 
In the same way if the water supply to coolies is very expensive I 
am prepared to recommend extra payment for that too, but so far 
you have not supplied your coolies withany water, and now you 
bave no coolies to supply with water. ” 

It appears from this letter that the Railway Company through 
their officers decided to give to the contractors 95 per cent in 
addition to the schedule rates and this has been claimed as jungle 


allowance which as the name implies means an extra amount to 


cover difficulties by reason of the work under construction being 
within the jungle area. The defendant company have not also given 
any oral evidence to explain how their officers decided upon an 
increase of 25% on the schedule rates. The contention of the 
appellant is that a substantial portion of this 25% claimed as jungle 
allowance was meant to cover the higher wages prevailing in 1920 
and 1921 when the 25% jungle allowance was introduced in Sub- 
division III. It is argued therefore that as the plaintiffs have been 
awarded much higher rates than the altered schedule rates the 
allowance or jungle difficulties cannot be given as it really over- 
lapsed the higher rates and the contractor would be getting the 
portion of the jungle allowance in the shape of higher rates due to 
higher wages and again in the shape of jungle allowance separately. 
Tn other words itis seid that what the contractor is getting by 
reason of higher wages is at least partially due to his jungle dif- 
culties To put it in another way the contractor was getting jungle 
allowance (1) for higher wages of coolies as prevalent in 1920—1921 
(2) for the area in construction being situate in hilly jungle and (3) 
for water scarcity in the area under construction. Jungle allowance 
under head (r) is already covered by the higher rates and therefore 
he cannot have that percentage of jungle allowance which is covered 
by the higher rates. It seems from the proceedings before the 
Commissioner that there was some sort of admission on behalf of 
the Railway Company that ro percent would be fair for -jungle 
allowance—see Vol. II page 279 but whether that is so or, notis a 
matter of serious doubt because Mr. Bagram who appeared before 
the Commissioner says that the Commissioner misunderstood him 
* and that there was really no such admission. ' Mr, Bagram on behalf 
of the Railway ‘sticks to the same position which he took before 
the Commissioner as is indicated in paragraph xort of the Commis- 
sioner’s report and contends as has already been indicated that a 
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part of the 25 per cent was really meant to cover the higher wages 
of Sub-division III. On behalf of the respondents it has been 
argued that the Railway Company has not produced the original of 
the letter Exhibit 12(4) dated the 14th April, 1921 on which accord- 
ing to the usual practice of the Railway notes would be made with 
reference to the subject matter of the letter and if that original 
would have been produced one would have got a clear idea as to 
what the Railway Company meant by the jungle allowance and 
that they really intended to be an extra amount to cover only jungle 
difficulties and would have shewn that the 25% was meant for the 
difficulties of bad climate and-jungle only. In the absence bowever 
of the original letter we are left to decide the question on the letter 
of the Railway Company dated the 2oth of April, 1921 which states 
in the passage already quoted that the a5 per cent was meant partly 
for higher wages to the coolies than those paid by other contractors 
partly for water difficulties and partly for housing the coolies in 
order that they may not bolt. 

From this letter it is manifest that where higher rates are 
claimed and allowed the 25% of what is called jungle allowance 
must necessarily be diminished. Mr. Mitter for the respondent has 
taken us through the evidence of Mr. Austin and Mr. Fitzerald, two 
of the Railway witvesses, to show that the climate of the place where 
the construction was being carried on was very unhealthy and there 


_ had been deaths of about 25% of the coolies and he has referred 


to a passage in Mr. Austin’s evidence Vol. V page 237 where in 
answer to question 486 the witness said that 25% jungle allowance 
is special allowance paid to contractors is justified. This admission 
must refer to the 25% onthe schedule rates for in paragraph ra 
clause (b) of the written statement Vol. I page 53 the defendant 
Railway Company submitted that the schedule rates as voluntarily 
amended by defendant together with 25% jungle allowance are just 
and adequate. This was what Mr, Austin intended to convey in 
answer to question 486. Considering all the circumstances we think 
that it would be right to reduce the jungle allowance from a234% 
to ro per cent and to retain the 244% which has been allowed as 
water allowance, The decree of the Subordinate Judge must be 
varied by reducing jungle allowance from 2234% on labour costs to 
ro per cent on the same. 


` 


It remains to notice the cross-objection of the respondent as to 
whether the percentage of jungle allowance should be on labour 
coats alone or should be on labour costs plus cost for tools plus 
establishment costs. The respondent contends that the percentage 
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should run on the aggregate of labour, tools and establishnient 
costs. We cannot agree with this contention and wé agree with the 
reasoning of the Subordinate Judge that there is good sense in the 
contention that jungle allowance necessarily implies an extra for 
expenses including those of supervision and establishment for which 
allowance has already been made. The two allowances viz. jungle 
and supervision overlap each other and we therefore affirm the 
finding of the Subordinate Judge in so far a3 he holds that the jungle 
allowance should be on labour costs alone. The result is that the 
‘cross-objection on this head is dismissed. It follows therefore that 
the decree of the Subordinate Judge must be varied by allowing 
10 per cent for jungle allowance plus 234 per ceht for water allow 
ance on labour costs alone. 
Profits. > ' 

The Subordinate Judge has alowed 15% on labour costs for 
profits. This findiog has been attacked on behalf of the appellant 
who bas contended that 75% should cover tools, supervision and 
profits, It is contended that 15% is excessive in any case where the 
contractor does not run any risk and reference has been made to 
Exhibit C—copy of an extract from the schedule of rates re: daily 
labour in several divisions of the. E. B. Railway—Vol. V. Page 58 
where the contractor supplying the daily labour is allowed 6%% 
as commission and itis said that this ought to furnish the best 
approach to find out the profits. It has also been stated on behalf 
of the respondent that plaintiff himself is claiming no more than 
636% profits on the actual expeniituree Mr. Austin in his evidence 
before the Court in examinatior-in-chief states that the schedule 
rates ofthe B, N. R, contain 157% over the labour rates to recover 
everything viz. tools, establishment and profits but his evidence in 
this respect is not of much value seeing that in cross-examination 
‘he states that he cannot give any particular analysis as to how 157% 
over labour costs contains everything. In Pearson’s Analysis 
exbibit X profit of 7 percent is considered to be fair See Volume 
V page 447. The respondent has drawn our attention to Exhibit Y 
- Analysis of rates of the Singbhum district where contractors 
profit is allowed at 15 percent on labour costs and costs for tools, 
Seo Volume 4 pages 257-261, An Analysis of the E. B. Railway 
Construction rates—Vol. V page II-AA series has also been referred 
toon behalf of the respondent ‘to show that contractor’s profit 
has been allowed at 15 per cent on labour and tools., There is 
no question of supervision for the Railway people themselves 
supervise their masonry work. It is said on behalf of the respon- 
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Civ. dent that 15 per cent profit is so well known-to the income tax 

1944. authorities that they do not examine bills but work -out on the 
Bengal Nagpur Rall. Percentage basis treating the profit as 15 per cent, See appendix 
way Co.,Ltd. : ‘G' page 429.Volume Il—an extract from income tax levied as 


Rattan}! Ramji. shewn in plaintifs’ accounts, 

PN. Titer, 5. The respondent has further argued that if the whole claim of 
coi the plaintiffs were allowed he would get a profit of ọ per cent on 
his entire costs.’ The actual sum spent as appears from the 
plaintif» account books is Rs 3, 00, 9647-10. Thè Commissioner 
deals with the contractor's actuals at page 434 Vol IL.. Both the 
Court and the’ Commissioner bave come to the conclusion that 
the accounts “are- genuine. The Subordinate Judge has not 
examine! the question of profits from the point of view of the 
actual sums spent, beyond stating that according to the accounts 
‘proved by the plaintiffs they will only be -entitled to-a 9 per cent 
profit only even if the entire claim of theirs be decreed—See Vol 
II page 503 and we have no desire to rest our conclusion as to 
what profit should be allowed to. the contractor on the actual sum 
spent by him. As a proposition of economics there can be no 
doubt that when the contractor takes the risk he is entitled to get 
ahigher percentage of profit than when profits have to be ascer- 
‘tained after the actual sum had been spent and the work concluded. 
We'think considering all these circumstances by allowing profits 
by striking q mean between the 7 per cent considered to be fair 
by the Railway ani the 15 percent claimed by the plaintiffs, we 
will take a figure which approaches the average and we think that 

1o per cent profits should bë allowed to the plaintiffa, 
_ Question arises whether this .1o per cent should be on labour 
costs alone or as the respondents contend by way of crost-objec- 
_tions that it should be on the entire outlay i.e. on labour ‘costs 
plus sums spent for tools plus ro per cent for establishment plus 
the 1234 per cent given by way of jungle allowance. We are 
of opinion thatthe cross-appeal should succeed on this point and 
the ro per cent of profits should be on the entire outlay ¢. e. on 
labour costs, costs for tools, ro per cent on establishment to which 
must be added 1234 per cent for jungle allowance including the 

water allowance. 


Having regard to the entie evidence in this case we have no 
hesitation in rejecting the opinion of Mr. G. C. Das who. was 
eximinel] ata very late stage inthe case that 1g per cent profits 
should cover tools, establishment ordinary or abnormal ¢. e. jungle 
allowance. .Mr..Austin when examined in this case said the same 
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thing but as has already been po:ntei out he could give no reasons 
asto how the 15 per cent could cover all the pther-expenditure 
‘on the head of tools and establishment and jungle allowance. 


Water rates. aa: 


We have already said that the plaintiffs should be given 
per cent as water allowance on labour costs. ~The adécounts of 
the plaintiff which we have no reason to disbelieve show that 
Rs. 7,000 was spent for carriage of water for distribution 
amongst the coolies. We affirm the finding of the Subordinate 
Judge that the plaintifs should be allowed 214% of the water 
rates, 

Blasting. 


_ It is contended that the borers’ wages are clearly wrong and 
we have been asked by the appellant to proceed on Hirji’s evi- 
dence Vol. xı page 125 line 34 but an examina'ion of that evidence 
shows that if Hirj’s figures are taken -then the labour costs will 
reach a higher figure. With regard to rcck hard blasting it is 
said that the decree should be varied by reducing the rate for 
too cubic feet from Rs, 4-59 to 43th of Rs. 4 only and this has 
been conceded on behalf of the respondent by Mr. Mitter, and 
he frankly admits that the decree should be varied by reducing 
the rates for rock hard blasting from Rs. 53 as given by the 
commissioner ste page 393 VoL II to 48th of Rs. 53 and modi- 
fication must be made on this basis on the head of rock hard 


blasting at Forti of the decree. 


Interest, 


The learned counsel for the appellants has raised a very im- 
portant question with reference to the interest om the amount 
claimed. He contends in the first place that no decree for interest 
should have been allowed as there was no contract express or 
implied to pay interest and he argues further -that in any event 
interest at the rate of 12 per cent per annum is excessive and his 
‘further extreme’ contention igs ‘that interest pendente lite should 
-never be allowed. The amount of interest-claimed and due, if 
interest is payable, is considerable and the case becomes of im- 
-portance to -the parties in consequence of the amount. In support 
of the contention that no interest should have been allowed up 
to the date of the suit reliance has been placed on the ‘decision of 
the Patna High Court in the case of Pattinson Y, ee Debi (G) 

(1) (1932) L. L. R. 12 Pat. 216. ’ : 
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That decision is to be noticed is contrary to the view which 
has been taken consistently in this Court in the cases of Mohamaya 
v. Ram Khelawan (1), and the case of Kketra Mohan y.' Nishi 
Kumar (2). The Patna decision seems to be opposed to the 
decision of their Lordships of the Judicial Committee in the case 
of Lala Chajmal Das v. Brijbhukhan Lal (3), which lays down 
that even though the claim of the plaintiffs be or is limited to 
interest which is not recoverable either, under a contract or under 
the provisions of the Interest Act (Act XXXII of 1839) it is open 
to the Court to make a decree for damages for wrongful detention 
oftheir money. Inthe case before the Judicial Committee where 
the bonds stipulated for payment of principal in two years from . 
ite date with interest at 15 per cent and half yearly rests, but 
omitted to provide for interest after the expiration of the two 
years ;—it was held that interest for the post diem period was 
nevertheless recoverable ag damages for the nompayment at 
due date, as grima facie the rate would be the same as that 
provided in the’ bond during the two years; in this case simple 
interest was ordered at r5 per cent. Mr. Justice Wort of the 
Patna High Court seems to think that this decision of the Judicial 
Committee cannot be reconciled with a later decision of their 
Lordships in the case of Zala Kalyan Das v. Sheikh Makhbuil 
Akhmad (4) but if the facts of that case are examined it will be 
seen that there is n> conflict between Chajwial Das’s case (3) 
and Kalyan Dass tass (4) The facts are:—In 1878 the 
mortgagees under the mortgage of 1863 got Rs. 6988 on account of 
redemption, which is only now taking place; therefore they 
received it over thirty years too soon, therefore they should not only 


allow it in account, which they have done, but should allow over 


thirty years’ interest on it too. Alternatively, since 1878 the prin 
cipal mortgage moneys under the mortgage of 1863 must be deemed 
to have been paid off in the proportion of Re. 6988 to 15,944 and 
as the enjoyment of the usufruct by the mortgagees was conceded 
only in consideration of the continuance of the mortgage ‘loan, the 
enjoyment should be reduced gro tanto from that date ; in strictness 
on redemption a part of the rents and profits collected should be 


Teturned or credited. in account to the mortgagors in the above 


proportion but for simplicity’s sake interest at a sufficient rate will 


(1) (1911) 15 C. L. J. 684. 
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3) (89si-L. R. 22 l, A. 199; L L. R. 17 All. grr. 
(4) (1918) 38 C. L. J, 181 ; 223 C. W. N. 868 (P. C.). 
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do as well, One cannot, however, help remembering here that the a 


persons, who are aske ] to repay these profits are the respon dents, 1934. 
whose predecessors never collected ttem or had anything to do with .Bengal Nagpur Rail- 
them, and that the persons to whom they are to be repaid are the “Y id Pe 
successors of Debi Das, who collected and enjoyed them and prob- Ruttan}t Ramji. 
ably bequeathed them to the appellants, but this inconvenient D, N. Mitter, F. 
reminiscence is for present tpuiposes outside the hypothesis. -In SERT 
this state of facts their Lordships of the Judicial Committee said 

this* ===“ To the first way of putting the matter their Lordships 

reply, as the High Court replied, that interest depends on contract, 

express or implied, or on some rule of law allowing it. Here there 

ig no express contract for interest and none can be implied, and no 

circumstances less capable of justifying the allowance of interest as 

matter of law can be imagined The mortgage of 1863 is the 

answer to the second view. It treats the usufruct asa whole, asa 

remuneration for, the loan or any part of it, sə long as it remains 

outstanding. ” 

The facts of this case are somewhat peculiar and all that was laid 

‘down was that a man cannot claim interest for money practically in 

his own pocket. After the abandonment of the original schedule 

rates the law implied a promise to pay at market rates and if there 

is'a breach the Court is entitled to assess damages under section 73 

of the Indian Contract Act. lt appears that the work was completed 

in December 1924 and on the 23rd of September, 1925 the plaintiff 

contractor wrote a letter to the Assistant Engineer in charge that he 

would charge interest on Rs. 65,714 at 15 percent per annum as 

the amount though admittedly due was berug unlawfully withheld 

from him. ‘The interest before suit was claimed from the 26th of 
. July 1925 to 29th November 1927. In this cass the interest is really 

in the nature of damages for detention of the debt. In the case of - 

Cook y. Fowler (x1) Lord Cairns refers to the well known principle 

that any claim inthe nature of aclaim for interest after the day 

up to which interest was stipulated for, would be a claim really, not 

for a stipulated sum and interest, but for damages, and then it 

would be for the tribumal before which that claim was asserted to 

consider the position of the claimant and the sum which properly 

and under all the circumstances should be awardéd for damages. 

No doubt prima facie the rate of interest stipulated for up to the 

time certain might be taken and generally would be taken, as the 

measure of interest but that would not be conclusive. It would be 

for thé tribunal to look at all the circumstances of the case, and to 


* See P. 187 of a8 C. L. J.—Rep. 
(1) (1874) L. R. 7 H. Le C. 27. 
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decide what was the proper sum. to be awarded by way of 
damages. 

And this is what was said- by Lord Morris in Chajmařs case (1) 
above referred to. The appellant has also referred to a decision of 
this Court in the case of Prosoxnomoyi v. Gopal Lal (a), where Mr. 
Justico Walmsley held that interest by way of damages is not 
recoverable for the mere wrongful detention of an ordinary debt. 
Mr Justice Huda did not agree with him. He held that the plain- 
tiffs in that case was clearly not entitled to any interest under the 
Interest Act. But observed the learned Judge “that in my opi- 
nion does not-debar him from claiming interest by way of damages 
under section 73 of the Contract Act.” Mr. Justice Walmsley’s 
view no doubt supports the appellint but we are not prepared to 
agres with him in view of the decision of the Judicial Committee 
and of this Court to which reference has already been made. 

The ground therefore that no interest should be allowed before 


suit should fail. The next point taken is that interest peadente lite 
should not be allowed. There is no authority for this proposition. 


. On the other hand there is authority for the proposition that for the 


period between the filing of the plaint and the determination of the 
suit ths plaintifs are entitled to interest. See Khasdaga v. 
Mutaswami (3). On the point of interest another ground is taken 
and it is said that ra percent per annum is excessive. Considering 
all tke circumstances of the case regard being had to the fact that 
tl ere is no evidence that the contractor sustained actual damage or 
that he paid r2 per cent on his borrowings, we think that 9 per cent 
per annum is tte fair rate of interest that the plaintiffs can claim. 
We accordingly reduce tle rate of interest from 12 per cent tog 
per cent and the cecree of ths Subordinite Judge must be varied 
in this resp ec‘. i 
Quantities. 

It is argued for the appellants that the plaintiffs have based their 
claim on earthwork the quactity of which is considerably in excess 
of their claim thioigh Messre, Pugh and Co. The total earthwork 
quantity on which rates are claime 1 is 60,46,008 cft. and their claim 
through Messre. Pugh and Co. is 59, 26, 135 cubic feet, the 
difference between the two being 1, 19, 873 cubic feet. No question 
was put to Hirji to explain this ; nothing was said with regard to 
this before the Commissioner and the point was not taken before 

(1) (1898) L. R. 221. A. 199; LL. R. 17 Alle s11, \ 
{a) (1919) 31 C. L, J. 348. i 
(3) (1926) I. L. R. 50 Mad 94 (198) 


Vor LX.) HIGH COURT. ; ABS 


the Subordinate Judge but the explanation is given by Hirji at page ciie 
118 Volume I line x5 to line 32. There was a dispute between the 1934. 


Railway and the contractor that excavation spoils and bridge open- Bengal Nagpur Rail- 
ings should be given to the contractor—a position which the Rail. way Co., Ltd. 
way disputed and the earlier claim was put in on the basis of smaller Ruttanjt Ramji. 
figure with a view to compromise accepting the Railway’s contention 
that the contractor cannot get excavation spoils and the bridge 
openings. In 1927 the Railway agreed to give excavation spoils and 
bridge openings to the contractor see exhibit 14 Volume V page 127 
and this accounts for the difference between the quantities men- 
tioned in Pugh’s letter and the quantities claimed. There is nothing 
in this point raised by the appellant. 

There was dispute before the Subordinate Judge with regard to 
the quantity of earthwork onthe boks only, the parties having 
agreed about the measurement in cuttings. Three points are raised 
on this head. Itis said in the first place that the Commissioner’s 
method of taking intermediate levels has operated to the disadvan- 
tage of the defendant who contend that the levels should be taken 
at each unit of 100 feet. This method is taken exception to by the 
plaintif. The objection of the plaintiff seems to be sound having 
regard to the fact that the area of construction was admitted hilly 
and was not like the ordinary level of plain in Bengal and plaintiffs 
kept copies of the levels taken by the defendant when the work 
commenced and these are marked exbibit II and exhibit Il(a). The 
defendants have not produced the level books and adverse inference 
should be drawn. against them. The Subordinate Judge -has pro- 
ceeded on the evidence furnished by the plaintiffs on this point 
secing that the said evidence is uncontradicted. We agree with the 
Subordinate Judge on this point 


5%, Repairs. 

Plaintiffs handed over the banks’ Complete in December, 
1924, and it is admitted that no repairs had to be done to the 
banks for 3 or 4 years after although rains for all these years had 
passed over the banks, We agree with the Subordinate Judge 
that plaintiffs should be given 5 per cent for repairs, Repairs 
were done after rains passed over. There was no sinkage although 
it appears the average sinkage is ro per cent-Vol. V page 173. 
Mr. Davie in bis evidence at Vol. r page 522 says the sinkege 
is 8 per cent. The banks were delivered according to the full 
section. Hirji puts it on the ground that it is customary to get 
5 per cent for repairs, We think that although there is no evidence 
asto repairs having been done, as the banks stood the rains the 
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contractor should be givens per cent for repairs. We- affirm the 
finding of the Subordinate Judge. 
Ballast train removal. 

On the question of deduction for earthwork done by the ballast 
train there has been both an appeal and a cross-objection. Res 
pondents contend that there should be no deduction for expenses 
of the ballast train for the ballast train was utilized notwithstanding 
the protest of the respondents. - The appellant’ on the other band 
contends that engine charges for ballast train at Rs. 80 per day 
should have been deducted. We are of opinion that there is 
no substance either in the appeal or in the crossobjection. The 
amount allowed under this is rupees nine hundred and odd and 
whether plaintiff agreed or not the work has been done by the 
ballast train they must pay for its expenses. 

With regard to the engine charges for running the ballast train 
it does not appear that any materials bave* been placed to show 
the exact amount. Both the Commissioner and the Subordinate 
Judge have remarked that the records of the Railway Company 
in this respect were not kept properly and certain figures are 
inflated. Considering all this we do not think that we should 
interfere with the finding of the Subordinate Judge in this 
behalf. 

Liz plosives. 

With regard to explosives defendant wanted to have a deduc- 

tion from the claim allowed on account of the cost of explosives 


-used for blasting operations. The commissioner ariived at the 


rates exclusively of explosives. There should not therefore be 
further deductions on the ground of cost of explosives. 
Extra lead on cutting spoil, ~ 

Another minor point taken is with regard to extra lead on 
cutting spoil and it is said that Commissioner has failed to make 
a deduction of 2 chains, There is no substance on this point for 
the Commissioner did not make the omission. 

The result therefore is that both the appeal and the cross-objec- 
tion are allowed in part. The decree of the Subordinate Judge is 
to be varied in this way :— 

(1) The jangle allowance excluding water allowance is to be 
reduced from 2244 percent to 10 percent. The water allowance 
of 234 percent is to remain. This percentage is to be on labour 
costs only. 


(2) The profits are to be reduced from r5 per cent to 10 per- 
cent but as the crossappeal succeeds the percentage of profits is 


Von, LX.) HicH COURT: 


to be on the entire outlay 7. e. onthe costs for labour, tools, per- 
centage for establishment and jungle ‘allowance as now modified, 
and water allowance. 2s 

(3) The interest up to the date of decree isto be reduced 
to 9 per cent on the amount allowed from the a6th July, 1925. 


(4) With regard to hard blasting ratesthe decree is to be 
varied by giving 43th of Ra. 53 per roco cubic feet as given in the 
analysis of rates at page 393 Vol. II in Commissioners Table II 
and there should be a corresponding modification in the decres 
at page 517 Vol. II under the heading Rock hard blasting, 

As the success of the parties are divided the parties are to get 
costs in proportion throughout 

In conclusion we may state that— 

VoL I Part I of, the Paperbok has, been referred to in the judg- 
ment as Volume I, 

Vol. II Part I has been referred to as Volume II. 

Vol I Part II bas been referred to as Volume III. 

Vol. II part II has been referred to as Volume IV. 

Vol. III Part II has been referred to as Volume V. 

Patterson, J.: I agree. 

The Court also passei the followirg order, 

Lies No. I. 

Roth hard blasting 

The rate for rock hard blasting isto be calculated on tle basis 
of 43th of Rs. 53 plus 1234 per cent of 43th of Rs. 40 (labour 
costs). Tbisis in accordance with the direction No. 4 read with 
direction No. 1 given in the judgment. 

ltem No. 2. 

Extra Lead and Lift. 

12%4 per cent of the jungle and water allowance on extra lead 
and lift to be taken as contended for by the appellant and 
not 25 per cent ag contendei for by the respondent. The 
general observations as to all other percentage will apply to extra 
lead and lift. 

lem No. 3 

Mileage allowance, 

No change. 

Liem No. 4. 

Lead on Cutting Spoil 

General observations will apply to lead on cu.ting spoils 5 per- 
cent for tools to be taken and not one percent. 

Item No. 5 (a) 
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Crta Earth Work quantity 


J34 The quantity allowed by the Commissioner aan the Subor- 


scp a dinate Juige to stand and not the quantity given in the 
way co, Ltd. plaint, 


Ruttanji Ramji. No change in the other items 
D. N. M ; ae : 
gic Lae Og? Appeal and cross-objection allowed in part, 


Before Mr. Justice Nasim Ali, 


Cvr, SRISH CHANDRA PAL CHOUDHURY 
A $ 
RAJANI KANTA BISWAS* 


Bengal Tenancy Act (VIII of 1885), Secs. 115C, 180-A—Dstermination of 
uniform annual rent in respect of utbandi lands —Maintainability vm pecend 
appeal—FPachan system. 

Where in an appeal to the Special Judge under section 180-A (15) read with 
section'115 C of the Bengal Tenancy Act from the decision of the Settlement 
Officer fixing uniform annual money rent in respect of utšandi lands, the Special 
Judge determined the rent with reference to the Improvements effected by the 
landlord and having regard to the land kept fallow by the tenant under the 
pachan system, his decision would bs one settling a rent within the meaning of 
section 115C of the Act, and therefore not open to any second appeal. 


Badri Narayan Chetlangia v Abdul Mandal and ethers (1) referred to. 


Although the quantity of Pachan land ina holding might vary from year to 
year, thore isnothing inequitable to take the Pachan rate into consideration in 
fixing uniform tent under section 180-A of the Bengal Tenancy Act. 


Appeal by the Landlord. 


Application under section 180-A of the Bengal Tenancy Act. 
by the tenants. 


The facts of the case will appear from the judgment, 


* Appeals from Appellate Decrees Nos. 283 to 985 of 1932, from the decrees of 
S. N. Modak Esg., Special Judge of District Nadia, dated the 7th July, 1931, 
modifying the decrées of Babu Nibaran Chandra Das Gupta, Asst. Settlement 
Officer, Nadia, dated the sth March, 19-0 

(1) (1934) 60 C, L. J. 116, 


Vol. LX.) ‘HIGH COURT, 


Messrs, Amarendra Nath Bose and Hemanta Kumar Bose for 
the Appellants, 

Mr. Ramendra Mohan Majumdar for the Respondents. 

i C, A V. 

The following judgment was delivered : 

These three appeals arise out of three applications under 
section 180-A of the Bengal Tenancy-Act by the tenants for deter- 
mination of uniform annual money rent in respect of lands held by 
them under the Utbandid system. The defence of the defendant 
‘landlord was that the applications were not maintainable in their 
present form and that the prayers of the tenants were not 
sustainable under the law. The landlord also alleged that the lands 
were very much improved by the excavation of a Khal for flow of 
excess water at his cost. The learned Assistant Settlement Officer 
after consideration of all the materials which were placed before him 
by the parties held that the rate of Re. 1-2-0 per bigha would be the 
fair rent for the lands in respect of which no kabuliats were executed 
by the tenants and Rs. 2 would be the fair rent per bigha for the 
lands in respect of which kabuliats were executed by the tenants. 
Appeals were then taken by the tenants to the Special Judge. The 
learned Special Judge came to the conclusion that the- nature and 
extent of improvement alleged to have been effected by the landlord 
by the opening of the Khal could not be determined with any degree 
of precision. He was also of opinion that the fair and equitable 
rent should be determined irrespective of the question of any com 
tract between the parties. He also held that the average of the 
amount that was actually paid as rent for the lands for the previous 
six years could not be determined as the papers filed by the land- 
lord were not reliable. The learned Judge then considered whether 

“he could take into consideration any of the- elements which are 
mentioned in the proviso to clause g of section 180-A of the Bengal 
Tenancy Act, The learned Judge after examining the materials on 
the record wasof opinion that clauses (a), (b) and (c) were not 
sufficiently attracted in these cases. He was however of opinion 
that in fairness to the landlord the question of improvement should 
be taken into consideration and in fairness to the tenants the 
element of Pachan should be considered in determiningjthe fair rent, 


After taking these two factors mainly into consideration the learned, 


Judge varied the rate fixed by the Assistant Settlement Officer by 
fixing Re. 1-6-6 pies per bigha for kabuliat lands and Re. 1 for the 
non-kabuliat lands. Hence the present appeal by the landlord. 

A preliminary objection was taken to the competency of these 
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ann appeals by the learned Advocate for the respondents on the ground 
1994. that in view of the previsions of section 180-A, clause 15, second 
Srish Chandra Pal appeals to this Court are rot maintainable, inasmuch as. the 
Chonan, Special Judge has only settled fair rent in these cases, In other 
Rajani Kanta Biswas words the contention is hat the dispute in these cases being only 
ee about the amount of rent second appeal was barred under 
section 180-A,. clause 15 rad with fection 115(C) of the Bengal 
Tenancy Act. i 
‘From what has been steted above it is clear that in these caséa 
there was no dispute about the status of the tenants or about the 
enhancibility or otherwise of the rent. There was no dispute also 
as regards the area for which the rent was to be assessed. Con 
sequently I-am-of opinion that the cecision of these cases is only a 
decision about the amount of rent settled. See the unreported case 
in Badri Narayan Chstlangia v. Abdul Mandal and others (1) in 
S. A. Nos. 1116 to 1118 of 1931, decided by this Court on the rath 
March 1934. The preliminary objection must therefore prevail. 
The appeals are accordingly dismissed.. , 
_ Mr. Bose appearing on behalf of the landlord however prayed 
that these appeals might be treated as applications for revision in 
these cases. It was contended by Mr. Bose that the learned Judge 
bad no jurisdiction under the law to take into consideration the 
Pachan system in settling the amount of rent in view of the 
provisions of section 18c-A of the Bengal Tenancy Act. Iam 
unable to accept this view of the matter. Ir settling the amount of 
fair rent, the Court is entitled to take: into consideration the rate 
which is payable by these tenants, ifa portion’of their hol-ing is 
kept fallow under the Pachan system. It is argued by Mr. Bose 
that unless the area of the Pachan land in each particular year be 
known, it would be . inequitable to take Pachan rate into considera- 
tion in settling .the fair rent, inasmuch as the quantity of Pachan 
land in the holding of each tenant might vary.from year to year. I 
am unable to accept this contention and to hold that without a 
correct determination of the area of Pachan land in each’ particular 
year, it would not be fair to the landlord to take the general rate 
for Pachan lands into consideration jn-fixing the annual rate of rent. 
„I am therefore not inclined in view of the facts of these cases to 
interfere as I am not satisfied that there has been a failure of justice 
in these cases. The prayer for treating these appeals as applications 
for revision cannot therefore be entertained, ' 
A, Q Ge i - + Appeals dismissed, 
(1) Since repérted, see (1934) Co C. L. J. 116. : : 





Vou, LX] HIGH COURT. 


Bofors Mr. M. N. Mukerji, Ading Chief Justice 
ani Mr. Justice S. N. Guha. 


RAJANI KANTA PATTADAR 
v. 
KAZI SAIYAD GOLAM MAHIUDDIN AND ANOTHER.* 


Application for execution to the Court whick passid the decree—Certificate 
of non-satisfaction from the transferze Court not aisived—Competency — 
Limitation —Simuliineons execu ho is. 

An application for exemtion mide to the Coart which passed the decree is 
not rendered Incompetent by the fict that the oertificate of non-satisfaction 
from the Court to which the decree wes previously gent for execution has not 
yot arrived after the dismissal of the execution been In the sald transferee 
Court on part-stlisfaction of the decree, 

A decree was made by the Subordinate Judge's Court of Alipur on the 17th 
February, 1526;° it was transmitted for executlon to the District Court of 
Ranchi, where execution was taken and the execution proceedings were dis- 
missed on part satisfaction of the decree on coth April, 1930. A fresh execution 
application was made to the Alipur Court on cth April, 1974, but it was not 
registered till the Toth June, 1933, as till that date the certificate of non- satis- 
faction from the Ranchi Coart had not arrived : 

Heid, that the fresh application made on the sth April, 1932, was not barred. 

Fatindra Kumar Das v. Mohendra Chandra Bantkya (1) distinguished 
and dissented from ; Maharaja of Bobiti v. Naraszraji (a) explained. 

It is quite possible to take oat simultaneous executions. 


Galsiaun v. Dinskaw (3), referred to. 
Appeal by the Judgment-debtor. 
Application for execution of decree. 
The facts of the case will appear from the judgment, 
Mr. Bijan Bekari Das Gupta for the Appellant. 
Dr, Bijan Kumar Mukherjee and Mr. Gous Hari Miira for 
the Respondents, 
' C. A. V. 
The following judgment was delivered : 
The facts of this case are quite simple. The appeal is bya 
judgment-debtor who alleges that a decree which is being sought to 
*Appeal from Original Order No. 297 of 1034 against the order of Bamnta 
Kumar Roy, Esq, Subordinate Judge, 1st Court ol 24 Pergannas, dated tho 
agrd April, 1934. 
(1) (1993) 1. L. R. 60 Calc. 1176; 58 C. L. J. 1923 37 C. W. N, 1167. 
(a) (1916) L. R, 43 1. A, 238; I. L, R. 39 Mad, 640 ; 34C. L. J 478. 
(3) (1937) 31 C.W. N. 633 (662). 
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be executed against him is barred. The decree was passed on the 
17th February, 1926 by.the Court of the Additional Sub-Judge of 
Alipur. On the 21st January, 1929 it was transmitted to the District 
Court at Ranchi and-was executed in Ex. Case No. 2 of 1929 in 
the Court of the Subordinate Judge of Ranchi. Thereafter the said 
execution case was dismissed on part satisfaction on the 3oth April, 
1930. On the 5 th April, 1933 the present application was filed by 
the decree-holders in the Court of the Subordinate Judge of Alipur. 
On the rath April, 1933 the Subordinate Judgé of Alipur wrote to 
the District Court at Ranchi enquiring about the decree, but got a 
reply which was wrong ; and thereafter wrote again and then on the 
19th June, 1933 received a reply dated 17th June, 1933 in which it 
was stated that Ex. Case No. 2of 1929 had been dismissed on 
part satisfaction on the 3oth April, 1930. On the said roth June, 
1933, Oon receipt of the said reply, the present execution was 
registered. The judgment-debtor’s contention was that the execution 
was barred. That contention having been overruled, he has 
preferred the present appeal. E 

The appellant relies on the decision of this Court in the case of 
Jatindra Kumar Das v. Mohendra Chandra Banikya(1). The 
appellant’s contention, is that the application of the 5th April, 1933 
was not an application made to a proper Court, since on that date 
the position wasthat the decree and the certificate of nom-satis- 
faction had not been sent by the Ranchi Court to the Alipur Court 
where the application was made. The decision no doubt supports 
the appellant’s contention. But with the utmost respect to Mitter, J. 
whose decision it is, we are unable to agree in his appreciation of 
the true effect of the decision of the Judicial Committee in the case 
of Maharaja of Bovilli v. Narasaraji (2) on which he has proceeded. 
In our opinion, the point upon which their Lordships rested their 
decision was that the decree-holder wished to attach and sell certain 
land which was within the jurisdiction, not of the decreaing District 
Court but of the Court of the Munsiff to which the decree had 
been transferred on his application, and the application relied upon 
to save limitation was an application made to the District Court, 
after such transfer, for an order for sale of the said land, which as 
already stated was not within its jurisdiction but within the juris- 
diction of the Court of the Munsiff, and therefore for an order 
which the District Court was not competent to make, We are in 
agreement with the view taken of the decision in Maharaja of 


(1) (1933) I. L. R. 60 Cale, 1176 ; 58C. L. J 193; 397 C. W.N 1167, 
(2) (1916) L. R. 43 I. A. 2987; I. L. R. 39 Mad. 640 ; 24 C. L. J.7478 


Vor, LX.) HİGH CovRt. 


Bovili?s case (1) in Fateh Chand v, Jitmul (2) and K. E. Deb y. 
N. L. Choudhury (3). It has been pointed ont to us that a passage 
in the decision of this Court in Sressath v, Pripanath (4), 
suggests the contrary interpretation accepted by Mitter, J. 
in Jatindra Kumar Dass case. (5). The passage, in our 
opinion, was intended to mean that after a decree has been 
transferred by the Court which passed it to another Court for 
execution, and after execution proceedings have been started in 
the transferee Court, any further application in furtherance of the 
same execution proceedings would not lie in the Court which 
passed the decree, but would lie in the transferee Court. To 
adopt Mitter ]’s view in Jatindra Kumar Das’s case (5) would land 
us in this difficulty that we shall have to hold that simultaneous 
executions are not possible—a proposition which would be con- 
trary toa number of authoritative decisions [Vide the cases cited 
in Galstaun v. Dinskaw (6)]. l 

Though we are not in agreement with the view taken in the 
case of Jatindra Kumar Das v. Mohendra Chandra Banikya (5), 
we do not consider it necessary in the present case to make a 
reference toa Full Bench because we find that in tbat case the 
question which directly called for decision is not the same as has 
to be decided in the present case. In that case the application 
was relied upon for the purpose of saving limitation in respect 
of a subsequent application for execution and therefore the ques- 
tion was whether tbat previons application was made in accordance 
with law to the proper Court for execution or to take some step 
in aid of execution of the decree, within the meaning of clause 5 
of Art. 18a of the Limitation Act; and it may be that having 
regard to the definition of “proper Court” contained in Explana- 
tion II to that Article: the Court in which the application was 
made had at that.moment no duty to perform in the matter of 
execution of the decree. But we are not expressing any opinion 
on this question and are only noticing a point of distinction.- The 
question in the present case is whether the application of the sth 
April, 1933, which in form as well an in substance was an applica- 
tion made to the Court which passed: the decree with a prayer to 
transmit the decree to the Ranchi Court and to order execution 


(1) (1916) L. R. 43 I. A, a33; 1 L. R, 39 Mad. 640; 34C. L. J, 478. 
(a) (1929) I. L. R. 53 Bom 844. (3) (1927) L L. R. 5 Rang. 397. 
(4) (1930) 35 C. W. N. 77 (84). 

(5) (1933) I. L. R. 60 Calc. 1176, 58C. L, J. 192 ; 37 C, W. N. 1167, 
(6) (1927) 31 C. W. N. 6s3 (662). 
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in that Court, was not a good application, as on the date on which 
it was filed, the execution which had been tåken in the Ranchi 
Court had terminated on the goth April, r930, with an order 
dismissing the execution proceedings there on part satisfaction. 
The decree-holder was cvidently ignorant of the fact that the 
decree and the certificate of non-satisfaction had not arrived in the 
Alipur Court. It is the date of the certificate, the 30th April, 
1930, and not the date on which the certificate arrived in the 
Alipur Court which is of any relevancy. At a time when no 
other execution proceedings in respect of the decree was pending 
anywhere, but only the certificate of non-satisfaction had not 
arrived, the present application was made with prayers which are 
competent. Onthe date of the application, it is true, the Court 
yas not ina position to grant the prayers in the absence of the 
certificate of nomsatisfaction. But we do not think there is any 
justification to treat the application as not made or made toa 
Court without jurisdiction. 

We accordingly see no reason to hold that the application was 
barred. f 


The appeal is.'dismissei; but we make no order as to 
costs, : i 


A G G Appeal dismissed. 


yry 


“Before Mr. Justice D. N. Mitter and Mr. Justice N. G. A. Edsiey. 


RAVISHANKAR REWASHANKAR TRIVEDI AND OTHERS 
v. 
UTTAMLAL SARCAR AND ANOTHER.* 


Execution sale—Validity— Partnership property—Decree mot against firm or 
partners of firm~Cticil Procedure Code (Act V of 1908), O. at R. 49. 


Order at rule 49 of the Code of Civil Procedure is imperative. 


A sale held in execution of decree pass¢d not against a firm or partners of the 
firm is invalid and inoperative. 


* Appeal from Original Decree No. 212 of 1940, against the decree of P.C. 
Roy Esq , Subordinate Judge of Burdwan at:Asansol, dated the agrd July, 1990. 


Won: LX.] Hion court 


Appeal by the Plaintiff. ` 

Suit for declaration. 

The material facts appear from the judgment. 

Messrs. A. K. Roy (Adootatse-General), Amarendra - Nath Bose 
and Sushil Chandra Sen for the Appellants. 

` Messrs. Sarat Chandra Bose and Gopendra Nath Das for the 
-Respondent Uttamlal. 

í G AV 
« The following judgments were delivered: 

D. N. Mitter, J. :—This is an appeal by the plaintiffs from a 
decree of the Subordinate Judge of Asansole dated the 23rd of July, 
1930 by which their suit claiming several reliefs was dismissed. The 
reliefs claimed inthe plaint are (r) that certain coal lands men- 
tioned in the schedule (1) to the plaint be declared to be the joint 
and partnership properties of the first plaintiff and defendant No. 2 
constituting the firm of Khengarji Amritlal & Co. (Plaintiff No. 2) 
(2) that a decree in money suit No. 207 and the subsequent pro- 
ceedinga thereof are not binding on the plaintiffs or either of them 
(3) that the sale in execution of the'sdid decree is void or evenif 
it be held to be valid is not binding on the first plaintiff and his 
share has not been affected thereby and (4) that it- be declared that 
the first plaintiff hasa right to redeem the schedule properties and 
the decree for redemption may be passed after taking an account of 
what would be due to the principal defendant. 

The case stated in the plaint is that the principal defendant 
Uttamlal Sarkar and his co-sharers are the joint owners of mouzi 
jote Dhamo and that the one-half share of the said undivided 
mouza belongs to the said defendant sand the remaining half share 
to his co-sharers; that in the said mouza there isa plot of land 
measuring 527 bighas the underground coal mining rights thereof 
was demised to one Mr. James Kirkwood by two leases one of which 
was executed by the principal defendant onthe 28th of January, 
1920, in respect of bis undivided half share and the other by bis 
co-sharers Hem Chandra Sarkar and others on the same date and 
‘at the same tima in’ respect of the remaining eight annas ; that 
on the ryth of April, 1920, Mr. Kirkwood demised on certain 
terms his rights in the said plot of 527 bighas acquired under the 
‘two leases to the pro-forma cefendant for the firm of Khengarji 
Amritlal & Co, the partners whereof were the pro-forma defen-: 
dants Amritlal Ojha and the late Nanji Khengarji, the father of 
the first plaintiff ; that on the goth of June; 1921, Mr. Kirkwood 
conveyed to the firm of Khengarji Amritlal & Co. the right which 
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he had under the two leases viz. his right to receive royalty from 
the said firm under the gub-lease of the 17th of April, 1920 ; that 
the said firm became the tenant under the principal defendant 
and his co-sharers in respect of the premises demised-Ly.the leases 
of the 28th January, 1920; that plaintiffs’ father had 7 annas 
‘share in the colliery ; that the first plaintiff's father died on the 
3rd of March, 1928; that on the death of „his father the plaintiff 
became entitled to’ his entire share in the partnership business 
regarding the jote Dhamo Colliery ;, that some time in August, 
1928, plaintiff No. 1 came to know that the colliery has been sold 
in execution of a decree obtained by defendant No.1 for the 
royalty of the said’ colliery :-that as a result of his enquiries it 
transpired: that the defendant No. 1: had instituted a suit (Misc, 
207 of 1924): against defendant No. 2 for certain amount due to 
him in respect of the royalty of the colliery and had obtained a 
‘charge decree on the arst of April, 1926,, which was eventually 
-confirmed by the High Court on the 18th January, 1928 ;,that 
the defendant No, 1 proceeded to sell-some of the properties 


scovered by the said charge decree and that he himself had pur- 


chased the same at a grossly inadequate price of Rs, 700 the real 
price -being Rr. 1, 25,000 that in the said suit neither plaintifi’s 
father nor the plaintiff was made a party ; that the plaintiff believes 
that the defendant No. x followed an illegal and irregular proce- 
dure in bringing about the sale; that the properties being part- 
nership properties could not be sold by defendant No, r in execu- 
tion of a decree against defendant No. a alone and the partner 
ship properties have not in fact been sold. On this state of plea- 
dings the plaintiffs asked for the reliefs which have already been 
stated. There were several defences to the suit-but it is only 
necessary to mention those defences which lear on. the pointe 
raised by the present appeal. They are (1) that the defendant 
No. 2 was the sole owner and proprietor of the firm of Khengarji 
Amritlal & Co. (a) that the defendant No; 1 executed the decree 
in suit No. 307 of 1924 quite legally and purchased the properties 
-at a fair price (3) that tLe plaintiff allowed himself to be presented 
by defendant No, 2 in all transactions regarding the disputed 
colliery with the lessors and is tound by the decree in money 
suit No, 207 of 1924 onthe principle of estoppel, acquiescence 


‘and waiver. On these pleadings several issues were framed. ' 


Issue Nox 2 is to the fcllowing effect :— ' 
Is the plaintiff No. t a partner in the firm'Khengarji Amritalal 
& Ce. (Plaintiff No. 2)? ’ 


Vou. LX): HIGH COURT. 


The finding of the Subordinate Judge on this issue isin favour. 
of the plaintiff appellant. He has beld that Nanji Khengarji was ` 


a partner in the firm and Nanji is the father of the plaintiff No. 1. 
The finding of the Subordinate Judge on this part of the case has 
been challenged by the respondent by way of cross-objection and 
we have heard the respondent on this point but nothing that we 
have heard from the respondent induces us to take a view different 
from that of the Subordinate Judge on this point. It is true that 
no deed of partnership was produced in this case, besides it appears 
that the conveyance (exhibit 4) executed by Amritalal Ojha in 
favour of the firm shows that Amritalal Ojha was notthe sole 
partner for in that document Amritalal describes himself as 
a member of the firm of Khengarji Amritalal Co. This document 
is dated the zand of January, 1921 (see page 17 part II} The 


subsequent conveyance by Mr. Kirkwood dated the aoth of June,’ 
192r is in favour of the frm Khengarji Amritalal & Co. See: 


exhibit 5 page ao part II. It also appears that exhibit 9° series 
‘published report of the Government of the list of coal mines worked 
under the Indian Mines Act. Nanji, father of plaintiff No. r is also 
shewn as the partner of the Grm and these reports extend from r920 
to 1927 (see pages o—10 and 25 part II). We haye no doubt on 


this documentary evidence that the plaintiff’s father was the partner. 
of the frm, The respondent in support of bis crossobjection has- 


ssriously commented on the fact that Amritalal Ọjha has not gone 
into the witness box and that his agent Maniklu who was present 
in Court has not also been examined and that when material 
evidenc» is withheld an inference unfavourable to the’ pariy with- 
holding the evidence should be drawn. Chunilal, however, has been 
examined on behalf of the plaintiff and he proves that Nanji was the 
proprietor of the colliery ani that he was -appòinte]1 by Nanji some 
ten years before he was deposing to look after the work of the 
collisry. Weare therefore of opinion that the Subordinate Judge 
has rightly decided the issue in favour of the plaintiff. This 
disposes of the crossobjectior. ; 


Issues 3 ahd 4 raise the question as to whether Amritelal repre- 
sented the firm in money suit No. 207 of 1924 nl wether the 
decree obtained by the defendant No. 1 for royalty of the colliery 
in money suit No. 207 and the sale in execution thereof are binding 
on the plaintiffs. It is to be noticed in this conne:tion that plaintiff 
No. 1 is the son of one of the partners and plaintiff No, 2 is the 
firm of Khengarji Amritalal & Co. The Subordinate Judge has held 


oa the evidencs of’ Uttamlal Sarcar defendant Noi alone thiit 
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Amritalal represented the plaintif? firm and the plaintiffa are 
bound by the decree against defendant No. r ani the sale there- 
under. This finding of the Subordinate Judge has been challenged 
by the learned Advocate-Gsneral who appears for the plaintiffs 
appellants ; after reading the evidence of Uttamlal we do not think 
that any case of representation has been made out On the other 
hand the receipts which Uttamlal gave to Khengarji Amritalal & 


Co. would go to show that Uttamlal was treating the company as: 


the tenant. These, receipts extend over the period of 4 years 
commencing from the agth of July, 1924 and ending with the a8th 
of November, 1927 (see exhibit 7 series) pages 38 to 4r part II. 
Some of the receipts cover a period subsz:queat to the institution of 
the suit of 1924 and they make’it clear that the tenant was the firm. 
After issuing the receipts the defendant No. ır who was plaintiff in 
suit No. 207 might have added the firm asa party to the suit if he 
wanted to make the decree in the suit binding on the firm. The 
evidence of defendant No. t is that Amrita told him, that he had 
acquired Kirkwoods’ interest inthe firm but any representation by 
one of the partners will not bind the’ other partner Nanji Ifthe 
defendant No. r had only cared to look into the conveyance by 
Kirkwood he would have at once discovered that the transferee 
was the firm ose member of which was AmritalaL This conveyance 
at page ar part II refers tothe pottah of the 17th of April, 1920 


granted by Kirkwood: in favour of Amritalal where Amritalal is. 


described as a member of the firm. The receipts and these docu- 
ments show conclusively that the doctrine of representation cannot 
be availed of by defendant No. 1. For the above reasons the 
conclusion of the Subordinate Judge that Amritalal represented the 
firm cannot be supported. It follows from this that the sale is not 
binding either on plaintif No, r and cannot aftect his interest 


nor is the sale binding on the firm i, e ‘plaintiff No.2. The share: 


of plaintiff No. 1 in the partnership seems to be five and half annas 
and the sale so far as he is concerned does not bind him. 

The next question for consideration is what is the effect of 
the mle so far as the firm plaintiff No, 2 is concerned.. Order XXI 
rule 49 of the Civil Procedure Code provides that save as otherwise 
provided by that rule property belonging to a partnership shall not 
be attached or sold in execution of a decree other thana decree 
passed against the firm or against the partners of the firm as such. 
Thjs is an imperative provision of the statute and renders the sale 
in execution of the decree in money suit No. 297 of 1924 invalid 
and inoperative .as against the plaintiffs or either of them, Jt 


1 
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appears from the application for execution dated the 16th of March, 


1928 pages 47—,0, Part II that the decrec-holder prayed for’ 


realisation of the decretal amount including costs and interest by 
auction sale of the colliery in question, that inthe said execution 
case the property was sold and was purchased by- the decree-holder 


for Rs. 700 only ; see Ex. 2 page 63 Part II. The sale as we have. 


beld is inoperative but there is an alternative prayer in the plaint 


that it be declared that the first plaintiff has the right to receem’ 


the scheduled properties and a decree for redemption be passed after 
taking an account of what will be due to defendant No. r. Having 
regard tothe fact that Amritelal Ojba represented to defendant 
No. r that he was the sole partner of the firm it will be just to 
grant the plaintiff the alternative relief claimed by him and we 
accordingly set aside the decree of the Subordinate Judge dismissing 
the plaintiffs suit and direct that the plaintiff No. 1 be allowed to 
redeem the properties which have been sold and that a decree for 
redemption be passed after.taking an account of what will be due 
to defendant No, 1 in accordance with provisions of Order XXXIV 
rule 7 of the Code of Civil Procedure read with rule 15. 

Considering all the circumstances of the case we are of opinion 
that each party should bear his own costs throughout. 

Edgley, J.:—I agree. 
AT. M Appeal allowed, 





CIVIL REVISION. 
Pefore Mr. Justice S. N. Guha, and Mr. Justice C. Bartley. 


SAILENDRA NATH KUNDU 
v. 
SURENDRA NATH SARKAR AND OTHERS,* 


Court fee—Rerision —Order rejecting plaint for non-payment of deficit courti- 
Ses—Cistl Procedure Code (Act V of 1908), See. 115—Swit for declaration 
as to invalidity of leases and for Khas possession —Court-fees Act. (VI of 
1870), See. 7 (IV) (©). 

The High Court can Interfere in revision, though there ts right of ray 
against an order rejecting plaint for non-payment of deficit court-fee when the 
order is not supportable under the law and Is passed in the illegal exercise 
of jurisdiction by the lower Court. 


- “Civil Revision No. 1118 of 1934, against’ the order “of the Second 
Additional Subordinate Judge of 24-Pergunas (Alipore), dated the 6th 
May, 1934. 
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A sult was brought fora declaration that oectain leases executed In respect 
of Debutter properties were illegal, invalid and inoperative and for Khas posses- 
sion of properties covered by the leases : A 

Held, that the court-fee levlablo was under secflon 7 sub-section (iv) clause 
(c) of the Court-fees Act and the valuation required to ba put on the properties 
was the valuation of the leasehold interest created by the different leases and 
not the valuation of the properties irrespective of the leases and the plaintiff 
was entitled to put his own valuation on the lessee’s Interest, the subject matter 
of the anit, as the leasehold interest was-not capable of strict accurate valuation. 

Application for Revision under section rz5 of the Code of 
Civil Procedure by the Plaintiff 

Suit for declaration and for consequential relief. 

The material facts appear from the judgment. 

Messrs. Gunada Charan Sen and Rakhal Chandra Bose for the 
Petitioner. f 

Messrs, Joges Chandra Roy and Satindra Nath Roy Choudhury 
for the Opposite Party. i? 

E C A yv. 

The following judgment was delivered : 

Thig Rule is directed against an order passed by the Second 
Additional Subordinate Jadge, 24-Pergunnahs, ‘in Title Suit No. 
12 of 1933, directing the plaintiff in the suit, a shebait, to pay 
court-fees on the plaint onthe value of the subject matter of the 
suit. The plaintif in the suit prayed for a declaration that certain 
leases executed in respect of debuttar properties were ‘illegal, 
sion of the properties covered by the leases. The leasehold pro- 
perties which were the subject-matter of the suit were valued by . 
the plaintiff at Rs. 2000, and advalorem court-fees were paid on 
that amount. It appears that a commission was appointed for 
the purpose of ascertaining the value of the properties in suit 
irrespective of the leases ; and the valuation made by the Commis 
sioner was Rs, 69, 921-528, The plaintiff was then directed by the 
learned Judge to pay court-fees on the aforesaid sum of Ra. 69, 
g21-5as the value of the subject-matter of the suit before the Court. 

A question was raised onthe side of the opposite party in the 
Rule that the case was not one in which the revisional jurisdiction 
of the Court could be allowed to be invoked in favour of the 
plaintiff-petitioner in this Court. We were not at all impressed 
with the view presented before us on behalf of the opposite party, 
that because there was the right of appeal by the plaintiff in the 
suit after his plaint hes been rejected, on the plaintif’s not com- 
plying with the Court’s order in the matter of payment of deficit’ 
Court-fees, this Court should not interfere in revision, if we were’ 
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convinced that the order directing the payment of additional 
court-fees was not supportable under the law, and was passed in 
the illegal exercise of jurisdiction by the Court below. 

In our judgment, the order complained of is illegal. Ona 
perusal of the plint filed in Court, there can be no doubt that 
court-fees in the case were- leviable under Section 7, Sub-section 
(iv) and clause (c) of the Court-fees Act, as the suit instituted by 
the plaintiff was one to obtain a declaratory decree, where conse- 
quential relief was prayed. Four leases specified in the plaint were 
sought to be avoided, by the plaintiff as shebait ; and it was neces 
sary to pray for possession of the properties covered by these leases 
as a prayer fora declaration could not be considered to be sufti- 
cient under the law, in cases of the present description. The 
question then was, what was the value of the subject matter of the 
suit as mentioned in section 7, Sub-section (LV) of the Court-Fees 
Act? The primary relief claimed in the suit was the cancellation of 
the leases in respect of the debutter properties, and possession was 
sought to be obtained by the plaintiff of the leaseholds created by 
the documents alleged by the plaintiff to be illegal, invalid and 
inoperative. In our opinion there can be no question that the 
valuation required to be put on the properties covered by the plaint 
before the Court, was the valuation of the leasehold interests created 
by the different leases, and not the valuation of the properties 
irrespective of the leases. Inthe above view of the case we are 
unable to agree with the Court below in holding that the plaintiff in 
the suit, the petitioner in this Court was required to pay ad valorem 
court-fees on the plaint filed by him, on the value of the properties 
in suit, which has been ascertained to be Ra, 69,921-5 as. irrespec- 
tive of the leases in question. The subject-mattera of the suit were 
the leasebolda created by documents alleged by the plaintif to be 
invalid under the law, and the valuation put by the plaintiff on the 
subject-matter appears to be adequate, regard being had to thé fact 
that the annual rent payable for debsheba by the lessees in posses 
sion was only Ra, 75. The plaintiff was under the law entitled ina 
case of the present description, to put bis own valuation on the 
lessee’s interest, the subject-matter of the suit, as it cannot be 
said the leasehold was capable of strictly accurate valuation. 

In the result, the Rule is made absolute. The orders of the 
Court below passed on the 28th May 1934, are set aside. The suit 
before the Court will now be proceeded with on the plaint as filed 
in Court. There is no order as to costs in the Rule. 

A T. ML Rule made absolute. 


4}2 


CRIMINAL, 


1934 
—— 
September, 6. 


THE CALCUTTA LAW JOURNAL, . {Vou LX 
CRMINAL REVISION. = =| | 
. . Before Mr. Justices D. C. Patterson, ` oe 


DURGAPADA.CHATTERJI AND ANOTHER 
De 3 


NILMANI GHOSH.* _ a 


Indian Penal Code, (Act XLV of 1860), Chapter XVI deals with offences 


affccting human boly—Section 341 falling within that chapter, if applicable 
to wrong/ul restraint of any vehicle —Section 330, which defines wrongful 
restraint, if includes voluntary obstruction of a vehicle, 


Where tho ‘complaint against the accused was that they prevented certain 
carts fram proceeding -along the publio road and tbere wasno evidence to show 
‘that the owners of the carts oc the carters or any ane else were themselyes 
prevented from proceeding along the public road or whererer else they might 
shave wished to go and the accused were thereupon convicted under section 341 of 
the Indian Penal Code : i 

Held, that the action of the accused did not come within the muschief of 
section 341 Inden Penal Code inasmuchas that section Is to be found in 
Chapter XVI of the Indian Penal Code, which deals with offences affecting the 
homan body, and inasmuch as it expressly makes punishable wrongful restraint 
of any person and not of any vehicle or anything of that sort. The definition of 
the offence in section 33) Indian Penal Code makes the matter still cledrer,-—the 
offence being defined as voluntarily obstructing any person from proceeding in any 
direction Sin which that person hasa right to proceed. Having regard to the 
wording bf the definition of the offence of wrongful restraint, it is clear that the 
voluntary obstruction of a vehicle cannot be held to amount to wrongful restraint 
within the meanmg of section 399 Indian Penal Codo. 

SJuggeshwar Dass v. Koylash Chunder Chatterjee (1), and Empetor v, Rama 
Lala (a), followed. 


Application for Revision under section 439 of the Code of 
Criminal Procedure and section 107 of the-Government of India 
Act, by the Accused. 


The material facts appsar from the judgment. 
Mr. Suresh Chandra Talukdar for the Petitioners, : 
The following judgment was delivered : j 


9 


This Rule is directed against an order convicting the petitioners 
under section 341 of the Indian Penal Code on the allegation 


*Cilminal Revision No. 793 of 1934, against the decision of M. M, Stuart 
Esq, District Magistrate, Burdwan, dated ihe and July, 1934, affirming thit of 
Mr. Fazlal Karim, Sub-Deputy Magistrate, Katwa, dated the.3ist May, 1934. 

(1) (1885) I. L. R, 12 Cale. 55. 

(2) (1913) 15 Bom. L. R. 103. 
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that they had prevented the carts of one Kalipada who had 


purchased some paddy from tho complainant Nilmoni from ` 


proceeding along the pudlic roid their object being to compel 
the payment to their master, the landlord of the village, of certain 
so called dues known as weighman’s dues. It may be remarked 
that it is difficult to understand why the complainant Nilmoni or 
his master Atulpada should have felt themselves aggrieved by 
the alleged action on the part of the accused, for it appears that 
not only had Nilmoni handed the paddy in question over to 
Kalipada on receiving payment of its price in full, but that he 
had also realized from Kalipada the amounts claimed by the 
landlord’s men on account of weighman’s dues, although he had 
no intention of making over those amounts to the landlord’s men 
+-his master having expresaly forbidden him to do so.” If anyone 
was aggrieved it was Kalipada who, according to bis own showing, 
had purchased the paddy and paid the so-called weighman’s dues, 
but was prevented from removing the paddy by the accused, the 
present petitioners. In spite of this, for some reason which is 
not apparent to me, it was Nilmoni and not Kalipada who moved 
in the matter and who after informing the local Police, instituted 
the present proceedings. Whatever the explanation may be, the 
only question which this Court is now called upon to determine 
is whether the action of the petitioners in preventing Kalipada’s 
carts from proceeding along the public road comes within the 
mischief of section 341 of the Indian Penal Code. This question 
must, in my opinion, be answered in the negative, inasmuch as 
section 341 is to be found in Chapter XII (XVI?) of the Indian 
Penal Code which deals with offences affecting the human body, 
and inasmuch as it expressly makes punishable wrongful restraint 
of any gerson, and not of any vehicle or anything of that sort. The 
definition of the offence in section 339 Indian Penal Code makes 
the matter still clearer,—the offence being defined as voluntarily 
obstructing any gerson from proceeding in any dicction in which 
that person has a right to proceed. Having regard’ to the word- 
ing of the definition of the offence of wrongful restraint, it is clear 
that the yoluntary obstruction of a ee/ycle cannot be held to 
amount to wrongful restraint within the meaning of section 339 
Indian Penal Code. There is no evidence on the recorc from 
which it might be inferred that Kalipada or Nilmoni or the carters 
were themselves prevented from proceeding along the public road 
or wherever else they might have wished to go and this being so, 
it is clear that conviction under section 341 Indian Penal Code 
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must be set aside. Iam fortified in this view by the decision of 
this Court in the case of /uggsshwar Dass v. Koylash Chunder 
Chatterjee (1), and by the decision of the Bombay High Court in 
the case of Emperor v. Rama Lala (a). 

The other allegations ‘against the petitioners, namely the allega- 
tions of theft, mischief and so forth, have been negatived by the 
trial Court, and it would not be proper at this stage to consider 
whether or not the petitioners might have been convicted under 
any of those sections, oy even of simple asmult. 

The Rule is accordingly made absolute,—the convictions and 
sentences are set aside,—and the accused are acquitted. The fine, 
if paid will be refunded. 

S KR. 3 Rule made absolute. 


\ 
(1) (1885) I. L. R. 12 Cale. se. 
(a) (1912) 15 Bom. L. R, 103. 


Before Mr. Justice D. C. Patterson. 


ABDUL JABBAR SARKAR 
V. 
’' THE EMPEROR.* 


Criminal Protedure Code (Act V of 1898), Section 144, order under—Service of 
order, how to be made—Persen agains! whom order directed not jound— 
Proclamation of such order, if walid when other methods net enero tom 
Offence, if committed for violation of such order. 


An order under Section 144 Criminal Procedure Code, shall be served in the 
manner provided by Section 134 of the Code #.¢. in the manner provided for 
servico of summons. When it cannot be served in that manner, the publica- 
tion of a proclamation under Sub-section (2) of Section 134 can be resorted to. 

When the person against whom an order under section 144 Criminal Proceduro 
Code, was made, could not be found and thereupon it was proclaimed by beat 
of drum and by attaching a copy toa tres without any attempt belag made to 
serve the order.as laid down in Sections 70 and 711 


Held, that the order had not been duly promulgated. 


*Criminal Revision No. 811 of 1994, against the order of Mr. R. Sioha, 
Deputy Magistrate af Bogra, dated the 5th June, 1994. 
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Hild, further, that the fact that the signature of one who was said to be 
relative and neighbour of the person against whom the-order was directed and 
who was himself one of the persons agaiost whom also the order was directed, 
was obtained at the time of service and proclamation, would not render the order 
duly promulgated as agalost other. 

Application for Revision under Section 435 of the Code of 
Criminal Procedure. ` 


The-material facts appear from the judgment. 
Mr. Suresh Chandra Taluqdar for the Petitioner. 


No one for the opposite Party. 


The judgment of the Court was as follows : 

This Rule must, in my opinion, be made absolute, not on the 
ground that the petitioner bad no knowledge of the order in ques- 
tion, (for I entirely agres with the Courts below that he had such 
knowledge), but on the ground that the order for the disobedience 
of which the petitioner has been convicted had not been duly 
promulgated. Section 144 of the Code of Criminal Procedure 
lays down that an order under that section shall be served in the 
manner provided by section 134, and section 134 says that such 
an order shall, if practicable, be served on the person for whom 
it is made ina manner provided for service of summons. Itis 
only if the order cannot be served inthe manner provided for 
service of summons that the publication of a proclamation under 
sub-section (2) of section 134 may be resorted to ; the provisions 
regarding service of summons are found in sections 68 to 74 of 
the Code of Criminal Procedure. Section 69 lays down thata 
summons shall, if practicable, be served personally. Section 70 
lays down that where a person summoned cannot by the exercise 
of due diligence be found, the summons may be served by leaving 
one of the duplicates for him witb some adult male member of 
his family, or ina Presidency town with his servant residing with 
him. Section 71 lays down that if service in the manner mentioned 
in sections 69 and 7o cannot by the exercise of due diligence be 
effected, the summons shall be. served by affixing it to some 
conspicuous part of the house or homestead in which the person 
summoned ordinarily resides. 

What happened in the present case was this. The constable 
who went to the locality to serve the order could not find the 
petitioner and he forthwith instead of resorting to the procedure 
laid down in sections 70 and 71, caused the order to be proclaimed 
by beat of drum and by attaching a copy thereof toa tree He 
also took the precaution by obtaining the signature of one Kinu 
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Mondol, who is said:to be a relative anda neighbour of the peti 
tioner, and himself one of tho péreons against whom the order 
waé directed. ' The. procedure adopted by the constable appears 


‘to have been substantially in compliance with the provisions of 


sub-section (2) of Section 134. But it was not, in my opinion,’ 
open to the -constdble to resort to that procedure, inasmuch as 
he had not made any attempt to serye the order through any rela- 
tive of the petitioner: as laid ‘down in Section 70, or by affixing to 
the petitioners house as laid down in Section 71. The constable 
is, of course, not to blame in this matter for it was not to be 
expected that he would be acquainted with the provisions of the 
Criminal Procedure Code relating to the service of an order of 
the kind which is at present under ccnsideration. He ought to 
have been given clear directions on the point and the result of 
the failure to give him such directions bas been that the order was 
not served in the manner required by law. 


It is -further a matter for surprise that the Magistrate at the 
time of issuing the order, and the local police-officer wher he 
received the order, did not take any steps or direct any steps to 
be taken for the purpose of enforcing the order in the locality, and 
for the purpose of preventing the mela, the holding of which the 
order purported to prohibit, from being held. 

The Rule is made absolute. The conviction and sentence are 
set aside and the petitioner is acquitted. 


The fine, if paid will be refunded. 
p, Re f Rule made absolute. 


Vou. LX] j . Higa court. 
©- | + APPELLATE CIVIL. .’ 
` Before Mr. Justice D. N. Mister ‘and Mr, Justice D. C. Patisrson. 


KUMAR RAJ KRISHNA PRASAD LAL SINGH DEO 
D. 


BARABANI COAL CONCERN LTD. AND OTHERS* ` 


` Lease—Underground right—Burden of prosf—Monca appertaining te perma- 
nently settled estate—Lakheraj dabutisr land within the mousa—Invalid 
Lakheraj grant—Reguldtion XLX of 1793, fect of—Retumption by Govern- 
ment barred—Zemindar's right to make revenue fres grant—Thak map— 
Evidenctary value—Ttile—Lakheraj, meaning of—Document, non-production 
of—Document not in possession of party —Record-of-rights, if evidence of 
title—Tifle to underground right—Lakherajdar holding under inealid grant 
—Suit for rent or for ejectment, pleading in—Plaintiff, if te set out his 
Hile—Recital in document, if binding on stranger—Recital ef written 
statement in judgment in a suit nxt inter pertes—Asfoppel — Evidente 
Act (I of 18732), Sec. r16—Eviction by tithe paramount, plea of, when 
avaitadle—Considsration for Kabulist—Oral evidence, admissibility of— 
Settlement of donbiful claim and ferdsarance to sus—Leases taken from 
persons having and not having tite—Covenant running with the land— 
Covenant to pay rent whether titie or mo title. 


Where the pleintiff claims certain mouza as appertaining to his permanently 
settled estate and the defendant on the other hand asserts that it Is the lakheraj 
debutter of an Idol, the burden of proof is on the plaintiff to show that the 
mouza was included in the Mal assets of the estate at the date of the cermanent 
Settlement, In other words, that it falls within his regularly assessed Mahal. 

Harrykur Mookhopadhya v, Madub Chunder Baboo (1) followed. 

What a man admits to be true must reasonably be presumed to be so and 
this admission shifts the burden on to the other side. 

Chandra Kunwar v, Chaudh>i Narpat Singh (2) followed. 


Tho effect of Regulation XIX of 1793 In the case of invalid Iakheraj grants 


is not to dispossess the ex-lakherajdar but to make the lands subjsct to the — 


payment of revenue. 


After the lapse of sixty years, the remedy of the Government to resume the 


invalid lakhera} lands for the purpose of assessment to the public revenue, is 
barred. 


? Appeal from Original Decree No. 54 of 1930 against the decree of Babu 


Madhu Sudan Roy, Additional Subordinate Judge of Burdwan at Asansol, dated 


the agrd Cecember, 1929. 
uX (1871) 14 Moo. I, A. 152; 8B. LR. 866, ; 
(2) (1900) I. L, R. a9 All, 184; L, Ri 4 I. A. a7, 5C.L. J. 15. 
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Maha Raja Deheraj Raja Mahatab Chund Bakadoor v. The Governswent of 
Bengal (1) followed. 


Such lands were withdrawn from the Permanent Settlement (See Section 36 
Regulation VIII of 1793) and the Zemindar, though these lands might be locally , 
situated within his district, can claim no title therein by virtue of the settle- 
ment. 


Ranjit Singh v Kali Dasi Debt (2) referred to. 


Although the right to make reveous free grants belongs to the Crown, the 
xemindars made many alfenations which are revenue free grants. 


Thak maps are good evidence of the state of things .at the date of the 
Permanent Settlement In the absence of evidence to the contrary. 


Fagadindra Nath Roy v. Secretary of State for India (3) referred to. 


Thak surveys were made for revenue purposes and the statements used to be 
signed by the agents of the parties concerned and are valuable evidence, 


The word ‘lakheraj’ is ambiguous. It may either mean a revenue free grant 
or a rent free grant. 


The fact of non-production of document owing to absence of possession cannot 
necessarily draw an inference that if produced it would not support his case. 


The record of rights is no evidence on the question of title as they are 
mainly based on possession. 


The title to the underground rights is in the lakherajdar who holds under 
an Invalid lakheraj grant which has not been resumed by the Government—the 
right to such resumption having been extinguished by the lapse of sixty years 
from the date of the grant—slthough the property is situate within the geogra- 
phical limits of the estate of the zemindar. 


Bageswatt Charan Singh vw. Kumar Kamakshya Narain Sinch (4) distin- 
guished. 


In a suit for rent as In a sult for ejectment againsta tenant where the 
relationship of landlord and tenant Is alleged to exist it is not necessary that 
the plaintiff should set out his own title, and this is on the principle that the 
tenant is estopped from denying that kis landlord who put him in possession 
of the land then had no title so to do or that his landlord from whom he 
accepted the lease then had no title to grant the lease or that the landlord to 
whom he paid rent then had no title to receive the same, A question may 
arise whether in a suit for rent the ordinary rule should be relaxed that a 
plaintiff is not bound to anticipate the defence that his title would be denied. 
The fact that in ejectment a defendant can raise all legal defences under a plea 
of possession has been regarded as taking the case out of the general rule that 
a plaintiff is not bound to anticipate a defence. 


Section 116 of the Indian Evidence Act deals with instances of estoppel by 


(1) (1850) 4. Moo. I. A. 466. 

(a) (1917) L. R. 44 I. A. 117 (193) ; I. L. R. 44 Cale. 841; as C. L. J. 499. 
(3) (1902) L Le R, go Cale. 2391; L.R. gol. A. 44. 

(4) (1990) L.R. BILA. 9; 53C. L. J. rr 
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agreement based on permissive enjoyment. The estoppel of e tenant is founded 
upon a contract between him and his landlord. 


Strirger’s Estate v. Fones Ford (1) and Bilas v. Desraj (2) referred to. 
A recital In a document Is no evidence against a person not a party to it. 


Bonga Chunder Dhur Biswas v. Yagat Kishore Ackaryya Chewdhuri (3) 
referred to. g 


In order that a plea of eviction by title paramount may coastitute a good - 


defence three conditions must be fulfilled: (1) the eviction must have been 
from something actually forming part of the premises demised : (2) the party 
evicting must have a good title and (3) the party must have quitted agalost his 
will, Forcible expulsion is however not necessary. It is not necessary for 
the tenant actually to.go out of possession, if upon a claim being made by a 
Person with title paramount he consents by an attornment to such person to 
change the title under which he is holding 


Hill v. Saunders (4) and Doe v. Barten (5) referred to. 


Oral evidence can be given to show whit the real consideration was for 
the execution of the Kabuliyat, 


Crears v. Hunter (6) referred to. 
The settlement of doubtful claim and forbearance to sus to evict is sufEcleat 
considera‘ fon. 
` Müs v. New Zealand Alford Estate, Co. (7) and Fayawtehreme v. 
Amarasuriya (8) referred to. 


Where leases were taken from persons who had title as also from those who 
had none, Section 116 of the Indian Evidence Act of 872 will preclude’ the 
lessee from disputing the lessor’s title who put the lessee in possession without 
first restoring possession, 


Currimbhoy v. Crest (9) followed. 


Any covenant concerning rent, which issues out of land, of the demised pre- 
mises, ty a covenant which touches the land or runs with the land. If the covenant 
to pay rent whether there is title in the lessor or not is binding on the original 
lessee, the covenant being one running with the land, can bs enforced agalost 
the transferee of the lawes, : 


Semble: Whether a recital of written statement in a judgment in a suit 
not inter partes is admismble in evidence. 


Appeal by the Plaintiff. 


‘() (1877) L. R. 6 Ch. D. 9 

(3) (1915) L. R. 421. A. 202 (207). 

(3) (1916) L. R. 43 I. A. 249 ; 24 C. L. f. 487. 
(4) (1825) 4 B. & C. 539. ' 

(5) (1840) 11 A. & E. 507. 

(6) (1837) 19 Q. B. D. gas. 
(7) (1886, 32 Ch D. 266 (a91). 
(8) [1918] A. C. 869 (875). 
(9) (1933) L. R. bo I: A, 297. 
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Suit for recorvery of arrears of royalty etc, 
The material facts appear from the judgment, 


Messrs, Se N, Banerjes, Sarat Chandra Bose and Karunamoy 
Ghose for the Appellant. 

Messrs. P, R. Das, Se C Roy, Provash Chandra Chatterjee, 
Jitendra Nath Roy, Provask Chandra Boseand Krishna ae 


Ghose for the Respondents, 
C. A, V. 


The following judgments were delivered : 


D. N. Mitter, J. :—This is an appeal by the plaintiff from the 
decree of the Additional Subordinate Judge of Asansol dated tbe 


_23rd December 1929 dismissing his suit for recovery of arrears of 


royalty and for a declaration that the royalty payable to the plaintiff 
is the first charge on the Colliery described in the schedule to the 
plaint including machinery, boiler, implements and office rooms. 
The case stated in the plaint is that Mouzi Manoharbahal 
appertains to the permanently settled estate, Chakla Panchakote 
belonging to the Raja of Pachete who isa prv forma defendant to 
the suit ; that while possessing the undergrounds of the said mouza 
the Raja settled the said underground rights with Radbabullav 
Mookerjee on the 25th January rora and registered Pottahs and 
Kabuliyats were exchanged between the parties, that according to 
the terms of the Kabuliyat Radhabullav was to pay annually a 
minimum royalty of Rs. 3200 and royalty at varying rates for 
different kinds of coal and that the royalty and minimum royalty 
were to be the first charge on the mouzı and the colliery in suit ; 
that Radhabullay sold his interest in mouza Manoharbahal to 
Baraboni Coal Co. (defendant No. 1) bya deed of sale dated the 
14th February 1914, that the Baraboni Coal Co. after getting their 
name registered in the Sherista of the Raja of Pachete executed an 
agreeement on the rst November 1918, that Gour Gunanand Thakur 
and others who will be described as Thakurs throughout who are 
the surface holders of the said mouza had never any title and 
possession in the underground rights of the said mouz}, -that at the 
time of the agreement of 1st November of 1918.the defendants 
gave out that the Thakurs had underground rights and the royalty 
was reduced from 3 annas to 2 annas per ton of steam coal 
and certain other stipulations were made; that bya registered 
deed dated 29th September 1925 Raja of Pachet (fro Jorma defen- 
dant No. 3) made a gift to the plaintiff of the Monoharbahal 
colliery and other properties for the Khorposh of the plaintiff 
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including the arrears of royalty due up’ to the date of the Kobala 5 


that in pursuance of the Pottah and Kabuliyat dated the asth . 1934 
- Kumar Raj Krishna 


January 1912 and of the agreement dated the rst November 1918 
the defendant No. 1 company paid t> tke plaintiff the Raja up to 
December 1926 minimum royalty and royalty (a very large sum of 
money to the tune of about Re. 90,000) that the Manoharbahal 
colliery was sold by auction for arrears of road cess due to Govern- 
ment and was purchased by defendant No. 2, that the demands were 
made for the arrears of royalty due to the plaintiff since 16th Poush 
1333 B. S, but there was no response. Hence the present suit. 

The suit was contested by defendant Nos. 1 and 2 who filed 
seperate writter defences. Defendant No. 1 ‘contended (1) that 
mouz. Monoharbahal though situate within Pergana Panchakote 
does not appertain to plaintifi’s father’s szemindary but is‘’a 
seperate Tovuzi held directly under Government, (2) that the title 
of the plaintiff's father was challenged in two ‘suits and a decree 
was passed on the rath July 1¢27 declaring that plaintifs father 
never had nor has: any title to the property. They denied 
the- allegation that the underground rights were ever in Khas 
possession of the plaintif’a father and alleged that the lease to 
Redhabullav was a fraudulent one. The defendants company 
asserted that mouzt-Monoharbahal bas beer at all material times 
arid is tbe Lakheraj Debuttar property ofthe Sri Gopinath Jeu 
Thakur and was in the possession of the Shebaits of the said 
Thakur who owned both the surface and underground rights of 
the said mouzi. They allege that on the rcth Jaistha 1308 
one Coverji Bhoja obtained a grant of’ the underground rights 
in respect ofthe 8 annas share of the mouza from the Shebaits 
Gourgunand- Thakur and others who after taking possession 
subsequently transferred his interest to Messrs Laek Banerji & 
Co., that Laek Banerjee were adjudicated insolvents and ata 
sale held by the Official Assignee the defendant company purchased 
the underground rights of ¢4e whole mousa in 1917 and entered 
into possession of the said underground property. 

In paragraphs 4, 5 and 6 of the written statement of defendant 
No. 1 company they allege that Radhabullay wae induced to 
accept the lease in rora on the falee representation by tke Raja 


that he had title to the underground rights, that cefendant, 


company was induced to take the assignment on the 14th 
February 19r4 under mistake and in ignorance of ectual facts 
and although the Subordinate Judge has based bis decision partly. 
on these grounds of defence nothing more need be said about: 
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them since Mr. P. R. Das, the learned Connsel appearing for the 
defendant company has abandoned the defence of fraud or 
mutual mistake in: respect of lease of Radhabullav, the assign- 
ment by Radhabullay in favoyr cf defendant .company in 1914 
or the agreement of the rst November 1918, 

The defendant company, further asserted that they had been 
paying the royalties to the Raji in the bonafide belief that he was 
entitled to the same ; they refer to the record of rights as having 
recorded mouza Manobarbahal as Lakheraj Debuttar property of 
the defendants directly under the Government, The defendants 
Tefer in Para, 9 to a suit for the cancellation of the Pottah pending 
in the original side and for the refund of Rs. 90,994-9-2, and then 
learned Counsel Mr, P. R. Das has rightly described this paragraph 
of the written statement as wholly irrelevant. ' 

The defendant No. 2 was impleaded in their personal capacity 
and the plaint has been amended and they are now arrayed as 
defendants (2a) asa firm. Their defence (see page 33) is subs 
tantially the same as that of Baraboni Coal Co. — 

The defendant No. 3, the Raja of Pachete supports the case 
of gift of the mouza Manoharbahal to the plaintiff and says he is 
an unnecessary party. 

On these pleadings four issues were raised. It is only neces- 
sary to refer to issues Nos. 2 and 3 as controversy has centred 
round these issues in the present appeal. They run as follows :=- 

Issue No. 2. Has the plaintiff got any right to the property 
in suit ? ` 

Issue No. 3. Isthe plaintif entitled to the royalty claimed ? 
If so, how much and from whom ? 

Both these issues have been decided against the plaintiff and 
hence the present appeal. 

Four questions have been argued before us and fall for deter- 
mination in this appeal. In the first place--it is said that the 
Subordinate Judge is clearly in error in holding that- plaintiff has 
failed to establish title to the underground rights of mouza 
Manoharbahal as the evidence both oral and dccumentary clearly 
establishes such right. And secondly it is argued that even if the 
plaintiff fails‘ to establish title the contesting defendants are 
estopped from raising the plea of want of title in the plaintiff 
having regard to the rule of law embodied in section 116 of the 
Indian Evidence Act as on evidence the defendant ccmpany was 
put into possession by the plaintifs predecessor in title, the Raja of 
Pachete. With regard to the question of estoppel the Subordinate 
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Judge has come to the conclusion that defendant No. 1 company 
was not let into possession of the disputed colliery by the Raji of 
Pachete and tection 116 does not apply. The finding of fact as to 
whether defendant No. 1 was put in possession by the plaintiff has 
been attacke 1 by the ap;ellant. It is argued next that the finding of 
the Subordinate Judge that there should be suspension of rent 
as there has teen eviction by title paramount is erroneous. It 
is argued lastly that even if the mouza is Lakheraj of the defendant 
the title to the underground rights remained in the Raja of 
Pachete, the zemindar of Chakla panchakot through whom the 
plaintiff claims. ; 

The question of title was argued first and we procesd to deal 
with it first. The plaintiff claims mouz: Monoharbahal as apper- 
taining to the permanently settled estate of the Raja of Pachete 
through whom he claims. The -defendants on the other hand 
assert that it is the Lakheraj Debuttar of an idol whose earthly 
representatives are the Thakurs. In such circumstances the burden 
would: lie on the plaintiff of showing that mouzı Manoharbahal was 
included in the Mal assets of the estate at the date of the Permanent 
Settlement in other words that it fell within his regularly assessed 
Mahal. If any authority is needed for this proposition reference might 
be made to the decision of the Judicial Committes of the Privy 
Council in the:very early cases of Husryhur Mookhopadbya v. 
Madub Chunder Baboo (1). At page 172 of the Report their. 
Lordships say this: “Their Lordships think that no just exception 
can be taken to the ruling of the High Court touching the burthen 
of proof which in such cases: the plaintiff has to support. If this 
class of cases is taken out of the special and exceptional legislation 
concerning resumption suits, it follows that it lies upon the plaintiff 
to prove a prima facie case. His case’is, that his sa/ land has, since 
1790, been converted into Zakhiraj. He is surely bound to give 
some evidence that his land was once mal. The High Court, in 
the judgment already considered, has not laid down that he must 
do this in any particular way. He may doit by proving payment 
of rent at some time since 1790, or by documentary or other proof 
that the land in question formed part of the a? assets of the estate 
at the Decennial Settlement. His prima facie case once proved, 
the burthen of proof is shifted on the defendant, who must make 
out that his tenure existed before December, 1790.” There is 
nothing in the later and very recent decision of their Lordships 


(1) (1871) 14 Moo. I. A. 152; 8 B. L. Rr 566, - 
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in the case of Jagdeo v. Baldso (x) which is inconsistent with the’ 
case of Hurryhur Mookhopadhya v. Madub Chunder Babo (2). The 
burden which lies on the zəmindar -is not discharged by merely 
showing that the- mouza is within the ambit or geographical limits 
of his estate, he must go further and show that this mouza was 
assessed to revenue. It is contended for the appellant that the 
burden is shifted in the present cass as there are some admissions 
of the defendant company to the effect thatthe mouza is withir 
the revenue paying estate of the Raja Pachete. Reference is made 
to a kabuliyat dated the 24th May rgoz of Coverji Bhoja Ex. r 
P. 54 P. II where at page 57 Manobarbahal in the schedule of 
boundaries is described as “appertaining to Touzi No. x of District 
Manbhum and Touzi No. 1 is the permanently settled .of Raja of 
Pachete.” The interest of Bhoj: has descended to the defendant 
company and the admission binds the company. Admission to the 
same effect in 1926 is made in Ex.9 P. 206 (PII). Reference is 


` made to similar admissions made after suit by the Thakura Ex. 


J—28th March 1929 (P. a51 P. II) Ex. K—2zgth January, 1929. (P. 
245 P. If), Itis true what a man admits to be true must reasonably 
be presumed to be so and this admission. shifts the burden on to 
the respondent. See Chandra Kunwar's Case (3). In this view 
we have to determine whether the defendants have effectually 
discharged the burden of showing that the mouzı is not part of 
the revenue paying estate of the Rsja but that it is revenue free 
grant of the Thakurs. The defendants seek to discharge the 
burden by the three documents of very ancient date. They first 
rely on the list of Sass Zamin lands (Ex. P 1) which they say is 
equivalent to Lakheraj lands. The document is at page 5 p. IL 
of the printed paperbook. It is a certified cozy of Terij of Baje 
Zamin (lands) for the year 1178 B.S.#.¢6 1771 A.D. The res- 
pondent defendants contend that Bez? Zamin means Lakheraj land 
and that this is a return of Lakheraj lands which is filed in the 
Collectorate under the provisions of Regulation of 1769 and in 
this return at page 16 Mouzı Monoharbahal is shown as a mouza 
in Pergana Shergura carrying an annual jama of Rs. 2co; on the 
other band it is contended for the appellant that the word Baze 
Zamin means Miscellaneous lands,, and that .the words Bajey 
Asamir Khuchran, Debuttar (These words are.in the original) 
against 703-16 villages (in p. 5) show that these are the petty 


£ - t 
(1) (1922) L. R. 49 I. A. 293; 36 C. L. J. 499. 
(2) (1871) 14 Moo, I. A. 152; 8 B., L. R. 556. _ . 


(3) (1906) I. L. R. 29 All. 184 (P. C); L. R. 34 L A. 27; 5C. L.J ris, 
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debutter of miscellansous kind belonging to Assamis or /enanis 
ofthe Rij who as teninta of Raj would have no underground 
rights in the abssncs of expras3 reservation of these rights in the 
grant. In other words the list is ths list of rent free grants from 
zemindar of Panchakote according to the contention of the 
appellant. It is necessary to decide between these conflicting 
contentions as to the msaning of the words Bass Zamin as used 
in the heading of the list or as used in the body of the document 
Bejs Jami Khuchrai Debuttar (L 20 p. 5'part II}—-Ex. F 1. The 
meaning of the word Bajejimi must be taken to be the same when 
used in the same document (Ex. F r). This is certified copy of 
a copy kept in the Collectorate it being suggested on behalf of 
the appellant that the originil was lost atthe time of the Sepoy 
Mutiny of 1857 (See page 53 p.1). The copy of which Ex. F 1 
is a certified copy was produced from the Collectorate by an dala 
of the Collectorate ani is a part of the official record. It must 
have been filed in pursuance of an official request made apparently 
under the provisions of Revenue Regulations dated 17th August, 
1769, (See page 174. of Colebrook e’s Supplement to the Regulation 
Vol III of his Digest) One trouble with which the East India 
Company was confrontei after their accession to the Dewany in 
1765 was how to tackle the problem of revenue free grants, In 
1769 the Company appointed supsrvisors to makea critical and 
detailed enquiry into the various matters one of which was Baze- 
zimio. At page 175 in the extract of proceedings of the Presi- 
dent and Select Committee on the 17th August, 1760, the following 
occur “Charitable and religious donations which successive princes 
have made, many through zeal but most through vanity furm no 
considerable part of soms districts, and as it may be reasonably 
supposed thatina course of years the yroducd of such benefac- 
tions has besn misappliel and perverted or that the particular 
persons and societies; in. whose support they were granted have 
fallen or decayed, it is expected’that you diligently search into and 
report their true state,” and again at page 182 there occurs a 
passage from which it appeirs Supervisors are asked: “to call for 
particular accounts of all Janis which are held as Taluks, Jagheers 
and charitable or religious dcnations.” There are the following 
special instructions with reference to charitable or religious dona- 
tions (See p, 183) :— 

“As to charitable or teli,ious dorations the lands so 
sequestered are to be estimated with 1egard to their extent, pro- 
duction and value.” . Apparently Ex. F 1 was filed in pursuance 
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of the Regulation on bebalf of the zəmindar of Panchakote. The 
zemindars have enjoyed considerable tracts rent free on various 
pretences and for various purposes (See page 175 of Colebrooke’s 
Supplements) and the Supervisors were to investigate into the 
value of thess lands. Reference was made to Philip’s Land 
Tenures, Tagore Lectures p. 212 where the learned author states 
that Beze Zamin lands mean “land paying no revenue to 
Exchequer.” In a revenue regulation enacted on the 31st May, 
1782, it is recognized that for sometime past the attention of 
Government has been drawn to Baze Zemin or lands exempt from 
the payment of. revenue (See page 224 Colebrooke’s Supplement 
to his Digest). It is pointed out that “such lands exist to a very 
considerable degree is well known” and further that partial 
attempts have been made at different periods to ascertain the 
amount and annual value of the Bez: Zamin lands but no general 
register had been formed of them. It is argued for the appellant 
that the word Bass Zamin might have acquired the technical 
meaning of the revenue free lands in 1782 several years after 
the Terij which was filed in 31771 and the same technical 
meaning cannot be attributed to the document which was. filed 
eleven years before. But this commént looses force when we find 
the Regulation stating “that such lands exist to a considerable 
degree is well known and has drawn the attention of Government 
for a considerable number of years.” 

The word Bazs Zamin has been used in the sense of revenue 
free grants in Sec. 48 of Regulation XIX of 1793. 

It is also to be noticed that this Terij was filed in the 
Pachete case which went up before their Lordships of the Judicial 
Committee of the Privy Council and is reported in 53 1. A. 
(Secretary of State v. Jyotiprosad Singh Deo). At page 53 I. A. 113 
their Lordships speaking of this return say this “But the Raja 
has made a previous return of the Boze Zamin or Lakheraj lands 
within the zemindari in 1771.” It would thus appear fhat the 
respondents have: discharged their onus of- showing that these 


‘lands were revenue free lands. Itis arguéd for the appellant 


that if these lands were Lakheraj they were invalid’ Lakheraj lands 
and should surely have been resumed by the Government and 
further they could not be regarded as Lakheraj not having been 
registered in accordance with the provisions of Reg, XIX of 1793. 
If appears that non-Badsahi grants which formed the subject of Reg. 
XIX of 1793 fall under three heads. (1) Those that were created 
before the r2th August £465 the date of Company’s accession to the 
Dewani (a) those that were created after the rath August 1765-but 
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anterior to the date of tbe Decennial Settlement viz, rst December, 


1790 and (3) those. that wera made revenue free Bnet the ee of 
the Dacennial Settlement. 


The Lakheraj lands in the present case fall within the second 
‘class and being in excess of roo Bighas (area of Manoharbahal 
being 566 gcres) were invalid Lakheráj and liable to resumption 
by Government and could bè assessed ‘td revenue, This was 
never done and it is argued for the appellant’ that this is consistent 
with the lands being rent free grant of the Raja of Pachete'atd 
not revenue free lands. The answer to this is that Government 
might have resumed the Lakheraj but it did not do so and 
Government's right to resume is barred by the statute of limitations, 
sixty years having expired from the year 1178 B. S.i. e 1777. 


The effect of the Regulation in the case of invalid Lakheraj grants f 


is not to dispossess the ex-lakhersjdar but to make the lands 
subject to the payment of revenue and this’has not been done 
and this isa matter between the Govetament and grantee. If 
these lands were, the rant free lands and were within the regularly 
assessed .mahal.of the Pachete estate ofthe Raj1 one woull have 
expected that these lands wo uld be shewn to be so’ included within 
tbe Decennial Settlement papers. But as it shall be seen presently 
they are not so included. It becomes necessary to examine 
therefore the Decennial Settlement Kabuliyat dated 24th of some 
month in 1197 B. S. corresponding to 1790 (Ex. G p. 33 p. II) on 
which the respondent very strongly relies. Witi. respect tothe 
first class, all grants, -by whatever authority made, and whether 
in writing or not, were admitted and allowed to be valid, if the 
grantees had got possession and the land ‘had not subsequently 
been made subject to the payment of revenue by competent officers 
of Government. * Whether any particular officer of Government had 
been competent in this respect, it was left to the Governor-General 
in Council to decide in case of doubt (S. 2, Reg. XIX of 1793). 
With wespect to the second class,’ all grants made by any other 
authority than that of Government and ‘not subsequently confirmed 
by.Government or by any officer empowered to confirm them were 
declared invalid. . Whether any officer had been competent to 
confirm it rested with the Governor-General in Council to decide 
in cases of doubt. Grants made by the Chiefs of the Provincial 
Councils were valid, and so were grants of less than ro bighas, 
the produce of which was. dona fide appropriated for the: endow- 
ment of the temples or for the maintenance of the Brahmins or 
_ other religious or . charitable purposes, provided that these! latter 
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grants were of dates autecedent to the Bengal year 1178, or the 
Fugsily or Willaity year 1179, Grants of the tecond class so 
Ceclared invalid were sub-divided into grants exceeding 100 bighas 
and grants not exceeding 100 bighas. The revenue assessable 
on the former was declared to be the property of Government, 
and these grants when assessed were to become independent 


taluks, that is, their revenue was to be paid direct to Government 


and not through any ssmindar. The revenue assessable on grants 
of less than 100 bighas was made. over by Government to the 
proprietors of estates within which these grants were situate, who 
were authorised to assess them and realize the revenue from 
them, without being at the same time liable to pay any additional 
revenue for the estates in which the lands so resumed were 
included. These grants were to become dependent taluka. 


With respect to the third class, f.e. grants made since the rst 
December 1790: and these whether exceeding or not exceeding . 
one hundred bighas, were declared ‘null and void, and Section ro 
of Regulation XIX of 1793 enacted that no length of possession 
was thereafter to give validity to any such grant either with sar 
to the property in the soil or the rents of it. 

The Kabuliyat excludes all Lakheraj lands whether covered or 
not covered by Sanads. Then occurs the following important 
statement “With regard to the Jama which has been assessed in 
respect of the Tahut I shall allot the same in mofussil (according 
to each village) and shall within the current year file a list thereof 
in the District Record under my awn signature together with 
Taidads of Talabi and Be-Talabi lands as per boundaries deter- 
mined,” Exhibit F (page 36 part lI) is the Ferist of the Talabi 
lands of Perganna Shergarh in which mouz2 Manoharbehbal, is 
situate and wè do not find in the list any mentiod of Manokarbakal 
as Talabi or Be-Talabi Brahmottar or Debuttar. This is very signi- 
ficant for it shows that no mention, was made of Manoharbahal as 
a rent free or Be-Talabi grant within the estate on which: -Teyenue 
wes assessed. It is common ground that Manoharbahal ` is situate 
within the ambit #.¢. the geographical limits of Chakla Panchakote 
but before it could be regarded as within: the Mal lands of the 
estate it must be shown to be assessed to revenue. This Kabuliat 
rather reinforces the conclusion that Manoharbahal: lands being 
Lakheraj lands were withdrawn from the Permanent Settlement in 
view of the provisions of Section 36 of Regulation VIII of 1793. 
If Manoharbahal had been assessed to Government revenue it 
would- undoubtedly be in the list Exhibit F. :The fact that it was 
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not so included in.the list and no revenue was allotted to it leads 
to the irresistible inference that it was lakheraj or revenue-free 
land. An argument was advanced for the first timé before us by 
‘Mr. ‘Bose who opened the-cise for the appellant that the list 
was not a complete list at all To łhis“'eontention the’ respondent 
replies by saying that the question whether the list is a complete 
list or not ‘is essentially a question of fact and it is impossible 
for them to give further evidence. The evidence of the redord- 
keeper at pdge 47 Part I is that the original’ list of Pergane 
Shergarh was found in the record of the Collectorate and was 
proved. The original, it may be mentioned here, was itself a cdpy. 
There is no c¢ross-examination of the Record-keeper on this point. 
‘The learned Subordinate Judge has arrived at a finding that the 
list purports to be a complete’ list of mouza Shergarh and this finding 
‘has not been challenged in grounds of ‘appeal. It is idle for the 
appellant to contend now that the list was not a complete list. 

It has already been stated that the appellant laid stress on 
the circumstance that if Manoharbahal was a lakheraj village it 
would not have escaped the attention of Government seeing that 
it was an invalid lakheraj consisting of an area far in excess of roo 
Bighas. It is impossible, it was argued, that the existence of a 
village of the extent of over soo acres paying no revenue to 
Government could have been unknown to the revenue authorities. 
This is no doubt a matter which requires consideration. It appears 
it is true from Colebrooke’s Supplement at pages 224 and 48s 
that under the Regulation of the 3ret May 1782 and of the 26th 
August 1783 respectively that such invalid lakheraj lands were 
directed to be resumed, and a register was directed to be made 
of such lands. This was however a pious wish and the register 
was never prepared. The East India Company was doing its 
best to get rid of this evil of large alienations of public revenue 
but the task was a hopeless one, and‘ many invalid lakheraj lands 
“were not resumed, See Phillipa Tagore Lectures—pages 255—258. 
It is possible that the village was not resumed because it was rent- 
free Debuttar but all these speculations are of no avail seeing that 
the list of 1771 shows that they are Bazs Zamin or Lakheraj 
(revénue-free lands). ‘The right of the Government to assess 
them to Government revenue has become barred by the lapse of 
sixty years. See Maha Raja Dheeraj Raja Makatad Chund 
Bakadoor v. The Government of Bengal (1). It was because Mano- 
harbahal village was reveoue-free village that it was withdrawn from 


(1) (1850) 4 Moa.T, A. 466 (502 et seq ) 
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settlement under Section 36 of Regulation VIII of 1793. -By 
virtue of the said section the . assessment is to be fixed exclusive 
and independent of all existing lakheraj lands that is lands exempt 
fram public revenue.. Such lands are the refore in effect withdrawn 
from the setiement and the z:mindar though these lands might 
be locally situate within his district, could claim no title therein by 
virtue of,the settlement. See.the observations of their | ordsbips 
cf the-Judicial Committee in Ranjit Singh v, Kali Dasi Debi (1). 

’ We have next to consider a few documents on which .the 
plaintiffs yery strongly rely, in supp ort of their case that the grant 
was not arevenuefree grant but merzly a rent-free grant. (1) 
They rely, on the Thak Statement of mouza Maroharbahal dated 
the zoth July 1862 (P. II P. 46) which was sigred by the Karpardaz 
for'the debuttar lakherajdare, the Thakurs, In answer to the 
question “What is your connection with this village, zemindar 
or mokarraridar. or Ticcadar?’ The Karpardaz said this “ We 
are Karpardazes for.the Lakheraj Debutta r-holders, Jnsnanda 
Mohonto Thakur; the Lakheraj Brahmottar of the said Thakur 
is from the Taraf, of Makaraja Nilmoni . Singh Deo Bahadoor 
Raja of Panchakote and annual gross collection is Re. 311-80,” 
The appellant argues that the docu ment shows that the grant has 
emanated from Raja Nilmoni Singh Deo and is really a rent-free 
grant. The word Lakheraj is sometimes used to denote rent 
free grant. Ifthis documeñt had stood alone it might have been 
possible to’ argue having regard to the equivocal meaning 
ofthe word ‘Lakheraj’ that the grant was the rent-free grant of 
the Raja of Pachete in favour of the Thakoors but the Bazi-zemin 
list, the .Kabuliyat of the Decennial Settlement and the list of 
Talabi lands already referred to make this an impossible contention, 
If on the other hand the word Lakhernj meant revenue-free grant 
then. the Thak return would support the respondents’ case. 
Although, the right to make revenue-free grants belonged to the 
Crown the zemindars made many alienations which are revenve- 
free, grants. See Tagore Lecturet—Phillip’s pages 215 to 257. 
There was some discustion at the bar as to the evidentiary value 
of the Thak Statements. . It was contended by learned Counsel 
for respondents that Thak maps and statements have nothing to do 
with the question of title and that they are concerned with the 
demarcation of villages and have no evidentiary value on the 
question of title and reference was made to Major Hirst’s book 
on the Re yenue Surveys of India pages 7 and 8 in support of this 
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position. Itis too late pow to contend this. ` The evidentiary 
value of Thak maps has been considered in several decisions of 
tbeir Lordships of the Judicial Committee of the Privy Council 
see Jagadindra Roy's Case (1) where it was said that Thak maps 
have been held to be good evidence of the state of things at 
the date of the Permanent Settlement in the absence of evidence to 
the contrary. Referring to certain remarks regarding Thak state- 
ments in the case of Jagéeo v, Baldeo (a), their Lordships observed 
as follows in the recent case of Arishna Promada v. Dhirendra 
Nath Ghosh (3). “In their Lordshipg’ opinion it was not intended 
in that case to lay down that these statements could never have 
any evidentiary value, still less that they were inadmissible in evi- 
dence, but only that they were of no evidentiary value when, as in 
that case, they dealt with matter altogether outside the scope of 
of the survey.” Thak surveys were made for revenue purposes 
andthe statements used to be signed by the agents of the parties 
concerned and are valuable evidence. The words “from the Taraf 
of Raja Nilmoni Singh Deo” in the statement shows that it started 
originally as a ievenue free grant from the Pachete Raj for although 
the word Lakheraj might mean a rent-free grant as well, having 
regard to the earlier documents Exs. E, F, and G, the word must 
be understood in the sense of reyenue-free grant. In this connec- 
tion the appellant has relied very strongly on the circumstance 
that the defendants haye not produced the Char sanad which the 
Thakurs bad from the Raja of Pachete as appears from a statement 
in a Kabuliyat executed by Coverji Bhoja in favour of the Tha- 
kurs onthe 24th May, rgor (See P. 55 part II) At page 58 
occurs the following statement of Coverji Bhoja whose rights have 
devolved on the defendants. “Have gone through the record of 
Suit No. 37 of 1884 of the Munsifi’s Court and of case 
No. 123 of 1884 of District Judge’s Court. You will givs the 
decrees and judgments of these Courts as well as the Char Sanad 
whenever I sball demand them” and this document also contains 
towards the end the statement “Mauza Manoharbahal apper- 
tains to Touri No. 1 of District Manbbum’—see page 58 and 
wo have been asked to infer that if the Char Sanad had been 
produced it would have shown that the Mabal in quegtion apper- 
tained to Raja of Pachet’s estate originally and a rent-free 
grant was made to the Thakures. The Char Sanad must be in 


{1) (1902) I. L. R. go Cale. 991; L. R. 30 I A. 44. 
(2) (1922) L, R. 49 I. A. 399 ; 36 C. L. J. 499. 
(3) (1928) 49 C. L. J. 112 (P. C.) 
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the possession of the Thakurs and not of the defendants and 
the Thakurs are no parties to the present suit. It is true that 
the defendants might bave cited the Thakurs to produce the 
Char Sanad but as the defendants are not in possession of the 
Char you cannot necessarily draw the inference that if produced 
it would hot support the defendants’ case. It is surely a matter 
of comment. 


The next document on which the plaintiff very strongly relies 
isthe General Register Part II of revenue-paying estates page 
as8 Part II and is prepared under the Land Registration Act 
(Act VIII of 1876 B.C.) which shows Manoharbahal as within 
the Touzi No. 1 Chakla Panchakote District Manbhum and the 
name of the proprietor is given as Raja Nilmoni Singh Deo 
Bahadur. And it has been conceded by Counsel for respondents 
that this document does support plaintiff's title to the Mouza 
as proprietor.: The area is shown to be 536 acres and odd.. 
Provision is made under section 58 of the Act for a register of 
revenue-paying lands and for registers of revenue-paying lands 
sections 9, ro and 11 are the provisions applicable. The register 
must have been prepared shortly after the promulgation of the 
Act in 1876. From this register it is clear that mouz1 Manohar- 
babal bearing an area of 533 Bighas were borne on the roll of 
revenue-paying estates and would lead to the inference that 
the grant by the Raja of Manoharbahal was a rent-free grant 
and Raja Nilmoni Singh was the proprietor of the same. Ifthe 
entry could be supported by the earlier documents there can 
be no question on the authorities that the right to the minerals 
would be in the proprietor the Raja. 


As against this document the respondents rely on Ex, P. (Part II 
p. 261) the general register of the revenue-free lands which show 
that excepting 4rd of the mouza Dubra the whole of the mouza 
Manoharbahal is revenue-free land and in column (e) reference 


‘is made to the copy of the list of Lakbraj grants of the year 1178 


B.S. This register does not bear any date of its preparation but 
it must have been prepared after rgo1 for from Ex. rı (part 1 page 
54) it would appear that the document was executed when 
Radbananda Thakur father of Debananda was alive. The register 
bears the name of Debananda son of Radhananda so that the 
register must have been prepared:after Radhananda’s death some- 
time after 24th May, 1901. That Radhananda is the father of 
Debananda appears from Ex. O page 202, part II. This dócument 
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of which two certified copies exhibits P and P (x) were filed on mmi; 


behalf of the defendants show the aree of Mancharbahal to be E954 

only ‘39 acres. The discrepancy between the actual area of Kumar Raj Krishna 
Manoharbahal which is 566 acres and the area as shown in exhibit ras Singh 
P (x) is indeed very great, and very strong exception has been v. 
taken to the reception of this document in evidence on behalf of Para pm PT 
the plaintiff appellant, We have, however, no reasons to suppose _ 

that the document is not the genuine one as it has been produced 2 a enka 7 
from the records of the Collectorate, 


The plaintiff has next relied on a decreein a suit for cess 
against the defendant for the Bengali year 1295 up to r298. See 
exhibit 15 page 50 part II. In the claim which is set out in the 
decree the Maharaja Nilmoni Singh of Pachet states that the 
Thakurs were in possession of mouzi Manoharbahal under the 
plaintiff, This decree was of the year 1892. The defendant has 
produced a decree of the Subordinate Judge dated the 29th March, 
1898, (exhibit Q part II page 52) between the Pachet Raj and 
the Thakurs in respect of cess for the years 1300-1303 B.S. At 
that time Pachet was an encumbered estate and the suit was 
brought by the Manager Mr. Rickett on the allegation that Mouzı 
Manuoharbehal was in the zemindary of Pachet encumbered estate. 
The defence of the Thakur defendant was that the Mahal was 
rent-free, The learned Subordinate Judge held that the Mahal 
should be held to be rent-free. The Subordinate Judge further 
observed that “the plaintiff cannot recover the cess from the defen- 
dant, the bolder of Lakheraj Mahal unless he shows that he has 
been paid the cess of the period in suit to the Collectorate and 
he dismissed tha suit on the ground that plaintiff had failed to 
establish that he has actually paid the cess for the period in suit.” 
It would appear at any rate from these two decrees that the Thakurs 
were setting up a rent-free tenure under the Pachet estate up till 
1898 as distinguished from a revenue-free Mahal, We will have 
to return to these documents, in consideration of another issue 
hereafter for it seems to us that so far as the question of title is 
concerned they are not conclusive on the question as to whether 
moura Manobarbahal appertains to revenue-paying estate of the 
plaintif, They are good evidence in favour of the plaintiffs title 
and are- liable to be displaced by better evidence. The last 
seties of documents are the record of rights which:were finally 
published on the 22nd, July, 1921, which are exhibits R series but 
which are not printed. The copy of proceedings under section 
103 A ofthe Bengal Tenancy Act exhibit O is to be found at page 
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20a part lI and in this document the defendant places a very great 
reliance. The Raja of Pachet was the objector and his contention 
was that mouza Manoharbahal appertains to his touzi No. 19 and 
that the defendants the Thakurs had got their names recorded 
in Khatian No, 73 directly ‘under the King Emperor of India 
and it was prayed that Khatian No. 73 might be recorded as sub- 
ordinate to plaintiffs Khatian. 

This objection was rejected and the entry in the record of 
rights creates a presumption in favour of the defendants’ case that 
mouzı Manoharbahal was the Lakheraj Debottar of the Thakurs. 
This presumption is not only not rebutted but the earlier docu- 
ment of the year 1178 B. S. and the Decennial Settlement Kabuliat 
supports the entry in the record of rights. Iam not unmindful of 
the cercumstance that the record of rights is no evidence on the 


question of title as the records aie mainly based on possession. 


In our view it has Leen established beyond reasonable doubt that 
mouza Manoharbahal is the lakheraj debottar of the Thakurs and 
although situate within the geographical limits of plaintifs estate 
was not assessed to revenue and did not form part of the Mal 


‘assets of the estate of the plaintiff at the date of the Permanent 


Settlement. 


The next question to consider is one cf considerable importance 


‘and is not covered by authority. That question is in whom do 


the underground rights or the rights to the minerals vest. Do 
they vest in the lakherajdar who holds under an invalid lnkberaj 
grant which has not been resumed by the Government—the right 
to such resumption having been extinguished by the lapse of 6o 
years from the date of the grant, or do tbey vest in the zemindar 
within the ambit of whose revenue-paying estate the lakhernj lands 
lie? The respondents contend that the Lakherajdar the Thakurs 
must be considered to be the proprietors of the soil and ‘the 
underground rights vest in them and in support of this contention 
the respondents rely on section IV of Regulation XIX of 1793. 
lt is necessary to reproduce this section in. extenso as the appel- 
lant also founded his argument on the provisions of this section. 
The section IV is in the following terms ~—“This Regulation, as 
far as regards lands alienated previous, to the rst December, 1790, 
respects only the question whether they are liable to the payment 
of revenue or otherwise. Every dispute or claim regarding the 
proprietary right in lands alienated, previous to that date, and 
which in conformity to.this Kegulation,, may become subject to 


‘the payment of. revenue, 18 to- be.considered as a -matter of a 
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` private nature to be determined by the Courts of Diwani Adalat 
in the event “of. any dispute or claim arising respecting it between 
the grantee and the grantor cr their ‘respective heirs or successors, 
The‘ grantee or the present possessors, until dispossessed bya 
decree of the Diwani Adalat are to be ccnsidered as the proprietors 
of the lands with the same right of property therein as is declared 
to be vested in propristors of estates or dependent taluks, (eccor- 
ding as the land may excced or be less than ont hundred bighad 
as specified in Sections 6,7 and 21) subject to the payment of 
“Tevenue and, they are to execute engagements for the revenue, 
with which theit lands may be declared chargeable either to 
Government or to the proprietor -or farmer of the estate in which 
the lands may be situated or to the cfficer of -Government (accor- 
ding as the revenue of tte estate in which the lind may be situated 
may be payable by the proprietor or a farther, or collected khas) 
under the rules for the decennial settlement. If by the decision 
of the Diwani Adalat the proprietary right in the land shall be 
transferred the person succeeding thereto is in likey manner to be 
responsible for the payment of the revenue astessed or chargeable 
thereon.” ; : 
The appellant argues that even if the village is considered 


to be lakheraj the underground rights are still in the Raji of' 


Pachet through whom the plaintiff claims. The respondent 
on the other band contends that Manoharbabal having beer 
‘withdrawn by virtue of section 36° of Regulation VIII of 1793 
from settlement concluded with the ‘Raji it is an astonishing 
proposition that he should be considered as the owner of the 
minerals. It is necessary to decide between these conflicting 
contentions.. A long line of authorities has established that 
mineral rights are in the proprietor of the soil. In the case of 
Garisiuain Sing v. Sriraws Chakravartes (1), thier ‘Lordships 
of the Judicial Committee cf the Privy Council quote . with 
‘approval the following passage from Mr. Fields admirable intro- 
duction to the Bengal -Regulations page 36 where he says :— 
“The z3inindar can grant leases either fora term orin perpe- 
tuity. He is entitled to rent for all land lying within the limits 
of his s:mindari, and the rights of mining, fishing and other 
incorporeal rights are includel in his proprietorship.” Under 
section IV of the Regulation XIX the possessors of invalid 
lakheraj lands until dispossessed by the decree of the Civil Court 
were to be considered as the proprietors of land; with the same 
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rights of the property therein as is declared to be vested in the 
‘proprietors of the estate when the lands exceed rco bighas sub- 
Ject-to the payment of revenue. It bas been argued for the 
appellant that section IV of Regulation XIX deals with the 
realisation of revenue and not with proprietary rights and that every 
dispute or claim regarding-the proprietary rights in lands alienated 
previous to the 1st December 1790 and which in conformity to 
this Regulation may become subject to the payment of the revenue 
is to be considered as a matter of privat e nature to be determined 
by Civil Courts in the event of any dispute arising between the 
grantee and the grantor. It has been very strenuously argued 
by Mr. S. N. -Banerjze, the learnei Counsel who gave the final 
reply for the appellants that prior to the Permanent Settlement 
the zəmindar was the owner cf all lands and that the property 
“in the soil never belonged to any body elte except the- proprietor 
and that it has never been the policy of the Government to take 
away the rights which previously existed and that it is for the 
lakhera}holder to prove that the zemindar hed prior to the date 
of the Pérmanent Settlement alienated not only the surface rights ' 
but also the underground rights. In other words it was contended 
that at the date of the Permanent Settlement the Government 
recognised a pre-existing right in. the z3mindars and others and 
did not confer rights by the Settlement. It is sufficient in answer 
to this contention to say as -has been said by Lord Phillimore 
when delivering the jadgment of the Judicial Committee in Seere- 
tary of State v. Joyti Irasad Sing (1), with reference to a similar 
contention “ that the arguments receive no support from decided 
cases nnd appear at first ight to be contrary to the teaching of 
text books.” It is true that their Lordships were relieved from_ 
considering the force of this contention because it was not raised. 
in the Courts in India. Mr, Field in his introduction to the 
Regulations points out at page 30 tLat “ The provinces of Bengal, 
Bihar and Orissa were the first territories in which the solution 
of.the problem was Attempted. In there provinces there were 
at the commencement of our rule a class of persons called .‘ zemin- 
dars’ as to whose pcsition snd rights there was then, and has 
ever since been, the greatest doubt and discussion. No attempt 
to define their position and rights could now possibly succeed, 
and this for two reasons. In the first place, the new status which 
we gave them by the Parmanent Settlement in 1793 has effaced 
many of the traces of the previous state of things. The old founda- 
{1) (1987, L. R. 53 L A. 106, 5 $ 
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tions are buried, beneath the new structure. In the second place 
it may be doubted if their position and rights were ever capable 
cfexact definition, Under an arbitrary system of Government, 
where so much depended upon the will of the Ruler, rights were 
not demarcated by metes ard bounds as they are under a syste- 
Matic constitution like that of Great Britain.” Mr. Field continues 
at page 35 :--“'Never ‘wrote Lord Hastings in his Minute of the 
31st December, 1819 ‘ was there any measure conceived in a purer 
spirit of generous humanity and disinterested justice, than the 
plan for the Permanent Settlement in the Lower Provinces. It was 
worthy the soul of.a Cornwallis: yet thid truly benevolent purpose, 
fashioned with great care. and celiteration, has, to our painful 
knowledge, subjected almost the whole of tl e lower classes through- 
dut these provinces to mcst grievous opr ression—an oppression, 
too, so guaranteed by our pledge that we are unable to relieve 
the sufferers.’ One of the effects of making tte zemindars proprie- 
tors and fixing for ever the Government demand of revenue was 
that all other rights in land were so completely effaced that at this 
-presant :hour ;it is difficult to find a single vestige of them or to 
ascertain what they were.” 
That thea Permanent Settlement created a title in the zemindars 
- and did not merely recognise a previous title to the ownership 
of the.soil seems to be the result of the research of the learned 
author. Mr. Phillips who delivered the admirable Tagore 
Lectures on Land Tenures in 1875; see pages 225—244, c59 
281, 31x. Another learned author Mr. Sarada Charan 
Mitra, a.former Judge of this Court, in bis Tagore Lectures 
on Land Laws of Bengal (1895) after reviewing the position of the 
zemindars prior to 1790. was inclined to the opinion that by the 
Decennial Settlement which was made permanent in 1793 the 
Government assumed to itself and made over to the zemindars its 
own supposed proprietary rights to the soil, See pages 100-104. If 
one looks to-the preamble to Regulation II of 1793 it would 
appear that Lord Cornwallis consciously or unconsciously 
introduced an imitation of English system of landed property 
and vested the property in the soil in the zemindars for 
tho. preamble states ‘The property in the soil was formally 
declared to be vested in the. land-holders, It is not necessary 
however to determine finally as to whether tke effect of the Regula- 
tions at the time of the Permanent Settlement was that the zemin- 
dars were recognised -and declared to be proprietors irrespective 
of whether they enterad into a settlement as to particular land or 
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hot for this question is inconsistent with the case made in the 
plaint which was to the effect that movzi Manoharbahal apper- 
tained to the permanently settled es'ate- Chakle Panchakote. 
It was not the case made in the plint that the said mouza was 
within the geoprdphbical limits of the z:mindari and that the grima 
facie title was in the zemindar even if the said-Mouz.is not named 


` in the Decennial Settlement documents in the absence of anything 


to-show that the Zentindar bas jarted with bis interest in it. For 
alt these reasons this ground of the appellant must fail. 

It remains: to notico a few cases on which reliance has been 
placed on behalf of the appellant to show that the title to the 
-minerals in dispute still vests -in the Raja. The appellant relies 
“Very “strongly on thé recent decisions of their Lordships of the 
Judicial Committee: of the Privy Council in Bageswari Charan 
Singh v. Kamar Kamaksyhanarain Singh (1) and contends that 
having regard to the obeervations in. the last two paragraphs of 
‘their LordsLipg’ : jedgment-even.if Manoharbahal is treated as . 
JakHera}<4F at circrmstance could in no way «ffect the’ right of 
the Raja-of Pachét to the minerals in the said village or movza. 
An examination of the case however will show that the plaintiff in 
fhat case was!zemindar of an estate settled-at the Detennial -Settle- 
ment in 17g0‘“sHich was'-made Pern anent in 1793. The defen- 
dants and ‘thdir frédecessors, who were of the senicr branch of 
the: zemindar’s -family, Feld villages incluced in the séttled estate 
subject toan annual payment-to the zemindar; The: holding 
was recorded in the reccrd-oftights under the Chota Nagpur 
Tenancy -Act 1908, ag a jagir held from the zemindar. The 
defeidants claished that the . villages with the subjacent minerals 
-wére their property ; they. contended that the payments were in 
respect of revenue” paid through the zemindar instead of Cirect 
Government In 1791 the agent for the East India Company 
-had: granted-"a’ sanad to the defendants’ predecessors remitting 
thé revehuel in’ respect of two of the villages.. ‘In. thebe state of 
\facts their-Lordships held that apart -from.the presumption under 
‘Sectid# 84, sifb-séction 3.0f the above.Act, the entry in the record 
-of rights was ccrrect, there was a. presumption that the villages, 
being part of the-settled estate, were the property of the zsmindar, 
‘and that the: presumption was.not, rebutted . by_ the øyidence, 
- Although the Ceéfendants. were.of the senior tranch the inference 
- waa that they Leld under.a Khorposh, or maintenance, jagir; and 
-it was woll settle] that as between a..zémindar oe a jagirdur 
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holding from him the zsmindar as entitled to the minerals? The 
remission of revenue, whether with or without the authority cf 
Governmént, diJ not affect the z2mindar’s proprietary rights.” 
It will thus appear that the important point of distinction betwebh 
that casé and the present is that the High Court held contrary 
to the finding of the Subordinate Judge: ‘that the two villages 
Dharguli and Chalkbusa’ were entirely in the name of Maninath 
Sing who “wes the R.ja of Ramgarh in 1790 as proprietor, in the 
‘tettlement iregister of perganns Ramgarh ‘from 1760 to’ 1790 
"IE further’ appeared that thè two villages’ bad*"been- assessed to 
revenue ih thé tithe of Bishan Sing the Raja who died in 1763 
but that in‘the time of Raja Maninath Sing they were entered in 
the’ accounts ‘without any Jarha being’ shown “against ‘them and 
their Lordships pointed out that the Ramgarh Raja had the same 
“proprietary rights in them as in the re.t of his zemindary and that 
a subsequent remissicn’of land revenue in 1791 whetber authorised 
by Government or not would affect the’ proprietary’ rights of the 
zemiindar in the anid villages. Great stress is laid: on the follow- 
ing passage at page 16 (bottom) of their Lordships’ judgment 
“Tt appears to them much`'more likely ‘that, as contended be- 
fore the Appellate Court, these’ villages’ were treated’ as /akAiraj and 
left unanséssed at the’ decennial setflement.” It is contended that 
their Lordships of tbe Judicial Committee proceeded on the footing 
that the two Villages were Isktiréj and nevertheless beld that the 
Ramgarh Reja’s proprietary tights in these villages could not be 
affected” or his right ‘st against tenure-holders under him to claim 
“the ownership’ of the ‘'‘minerils in ‘them could in any way be 
“affected. The crucial point of distinction is that the two villages 
were settled with the Raji of Ramgarh at the’ date of Decennial 
` Settlement although there was subsequent remission of the revenue 
“by the Governmeht.’ In'tHe present tase it is not shown ‘that the 
lakbiraj villege Manoharbahal was settled with the Raji of Pachet 
as it could not be by virtue ofthe ‘terms of the Kabuliyat of the 
Décennial Settlements’ This case” therefore ‘does not assist the 
appellant. ’ EA os _— 
‘The next case which is very ‘strongly relied on bythe- -appel- 
lant is Sachidananda v. Jyotiprosad Sing (1); Tbis case was with 
` reference toa’ village`'called Itapara which is~ shown‘ in the 
lakberaj list of 1771 at page 16 Vol. II (Ex. F 1) and it was held 
that the underground rights. were in the’ Raja of Pachet who was 
the „Proprietor of the estate witbin` whore limits the mouži itajara 
w RERIG or Jey ate eh AM a Ae eS 


: Kumar: Raj’ Krishpa 


Rrasud bal Sing 
Deer 


"Baraban Coal 
Concern Ltt. 


`D N: Mitter, F. 


500 


_ Cv., 


1934. 
wy 


Kumar Raj 


Prasad Lal Singh 
Deo 


v. 
Barabani Coal 
Concer Ltd. 


D. N. Milter, F. 


THE CALCUTTA LAW JOURNAL, [VoL LX. 


lay. It appears in that case the list Ext. F 1 was not produced 
but the sanad was produced from a previous Raja of Pachet but 
it is pointed out that the Sanad dces not distinctly make a grant 
of the soil to the Cefendants’ ancestor assuming it included the 
land of the said movzi. The learned Judges proceeded on the 
footing that the documents filed by the plaintiff the Raja of 
Pachet in that care disclosed that this movzi had all along 
been treated as within the revenue paying estate of the plaintiff. 


. The learned Judge remarked however“ whether this mouza was 


assetsed with revenue cr nct at the time of the Permanent Settlement 
does not appear to me to be a guiding factor in this case ” and 
they held on a reading of the sanad that it was a rent-free grant 
by way of a lease by the grantor for the purpose of Debseba. If 
according lo the learned Judges the grant was a rent-free grant 


„there can be no question that the minerals would not pass to the 


grantee in the absence:of express reservation. See Ragunath Roy 
v. Raja Durga Prosad (1) 

In the very recent case of G:bindanarain Sing v. Shamial Sing 
(2), their Lordships of the Judicial Committe of the Privy Council 


.have held that the sub-soil rights forming part of a permanently 


settled zemindary are to be presumed at all events when they are 
not claimed by the Crown, to belong to the zemindar and their 
Lordships point out that “ a long series of recent decisions by the 
Board has established that if a claimant’ to sub-soil rights holds 
under the zemindar, or by a grant emanating from him, even 
though his powers may be permanent, heritable and transferable, 
he must still prove the express inclusion of the sub-soil rights, 
This is laid down in a passage from the judgment of Lord 


Buckmaster in Sashi Bhushan Misra v. Jyotiproshad Singh (3), 


which has beén so often quoted in subsequent judgments of the 
Board that it is unnecessary to repeat it here, In Raghunath Roy 
v. Raja of Jheria (1), this principle was applied to a rent-free 
brahmotiar grant from a semindar, and finally in Bijoy Sing 
Dudhovia v. Surendra Narayan Singh (4), it was held to be appli 
cable to a patni grant. The case of a lakheraj grant within the 
ambit of a zemindary has not been considered with reference to 
the question of underground right. On the best consideration 
that we have been able to give to this case we are of opinion that 


(1) (1916) L. R. 461. A. 158; 30C. L. J. 160. 
(a) (1931) L.R 581. A. 125 ; 53 C. L. J. 333- 
(3) (1916) L. R. 44.1. A. 46, (53); I. L. R. 44 Calo. s85; as C. L.J 245. 
(4) (1928) L. R. 55 I. A, 320 ; 48C. L. J. 28 
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the title to the underground rights is in the lakherajdar who 
holds under an invalid grant which has not been resumed by the 
Government although the property is situate within the geographi- 
cal limits of the estate of the zemindar that is the Raji of Pachet 
in this case, 

The next matter for consideration is whether the defendants 
are estopped from disputing the title of their lessor the Raja of 
Pachet. The derivative title of the plaintiff from the Raja is not 
denied and the estoppel, if any, is available to the plaintif. The 
Subordinate Judge below has gone into the question and has 
decided against the plaintiff, He bas held that defendants 


were not let into possession of the demised premises by the . gs 


plaintiff or the Raji and therefore Section 3116 of the Indian 
Evidence Act dogs not apply. The appellant argues that the 
Subordinate Judge has gore wiong on the question of estoppel 
for-two reasons (i) that he should have held on the evidence both 
oral and: documentary that defendants’ Barabani Coal Company 
were let into possession of the Manoharbahal colliery under the 
lease by the R:jı and (ii) even if plaintiffs fail to prove that the 
Raja put the defendant into possession, there being no case of 
fraud, coercion, mistepresentation or mistake, the rule of estoppel 
applies and the defendants are estopped from deya the Raja 
of Pachet’s title to the underground minerals. 

On this question the respondents argue that the plea of estoppel 
should never have been allowed to be raised in the Court below 
and should not be allowed to be raised now as it was never 
expressly pleaded and reliance has been placed on a number of 
authorities, We propose to ceal with this contention of the 
respondents first:—In a suit for rent as in a suit for ejectment 
against a tenant where the relationship of landlord and tenant is 
alleged to exist it is not necessary that the , laintiff should set 
out his own title, and this is on the principle that the tenant is 
estopped from denying that his landlord who put him in posses- 
sion of the land then had title so to do or that bis landlord from 
whom he accepted a lease then had title to grant the lease or that 
the landlord to whom he paid ı1ent then had title to receive the 
rent. See Bullen and Leake’ Precedents of Pleadings—8:h 
edition—page 63 It is argued for the reszondent that where 
plaintiff in a suit for rent relies on estoppel as a part of bis title 
he should plead it in his statement of claim or in his plaint and 
reliance is placed on’ Halsbury’s Laws of Englani Volume XIII 
350 where it is stated that under the modern practice facts relied 
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on to establish an: estoppel of any kind should be pleaded -in any 
case in wbich it is interdcd to 1ely on it eacept-in an answer to 
a chim in ejec tment and it has Leen keld in tke case of Coppinger 
v: Norton (1), that ifa zlaimiff in -ejectment: reliés on estoppel as 
a part of his little it seems that he should plead in his statement 
of claim. The question may arise whether in a suit for rent the 
ordinary rule should be relaxed that a plaintiff is not bound fo 
anticipate a Ccefence iat bis title wculd Le cenied. The fact 
that in ejectment a defendant can raise all legal defences 
under a plea.-of possession Las been regarded as taking the 
case out of the gereral rule that a flaintifl is bound to anti- 
cipate a defence. It is not neccseary to finally decide on 
this as in our cpinion the cefendants bad full notice of the 
plea taken at the trial and they gave evidence to stow that plaintiff 
did not let the defendants into possession under lease in order 
to defeat the plea cf estoppel. The defendants Lave not been 
taken by surprise. The Subordinate Judge telow has stated that 
the estoppel under Section 115 of the Indian Evidence Act has 
not been pleaded in this case and that it was absolutely necessary ` 
to plead such an estcprel. -We are not ccncerned in the present 
case with the estoppel under Section 11s but we are concerned 
with the estoppel of a tenant under Section 116 which is based 
on a very different principie. Section 116 deals with instances of 
estoppel by agreement based on permissive enjoyment. The 
‘estoppel of a tenant is founded ‘upon a contract between him and 
his landlord. As has been pointed out in re: Stringer’s Estate 
Shaw v. Jones Ford (2), the tenant took possession under the contract 
to pay the rent as long as he held possession under the landlord, 
and to give it up at- the end of the term to the landlord, and 
having taken it in that way he is not allowed to say that the man 
whose title he admits, and under whose title he todk possession, 
has not a title. That is a well-established doctrine. That is 
‘estoppel by contract. In the recent case of Bilas-v.-Desraj (3), 
their Lordships of the Judicial Committee- observed that * Sec- 
tion 116 of the Indian Evidence Act is perfectly clear on the 
point, and rests on’the principle well established by many English 
cases, that a tenant who has been let into possession cannot deny 
his landlord’s title, howéver defective it may be, so long ashe has 
not openly restored possession by surrender to bis landlord.” 


(1) [rg0a] a1 R. a35. 
(a) (1877) L. R. 6 Ch. D. 1. 
(3) (1915) E.R. 42 l. A 20a (207); 1 L, R. 97 All 557 (567); 22C. L. J “id 
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The case of the plaintiff with regard to the estoppel which pre- 
vents the defendants from disputing the title of the plaintiff or the 
Raja of Pachet is dependent on the following circumstances. In 
1gta the Raja of Pachet granted the leass to one Radhabullav 
Mukherji of the coal mining rights in mouzı Manoharbahal fora 
term of 999 years (see Ex. I part II page ros). The registered 
Kabuliyat which is the counterpart of the lease'is dated the 25th 
of January, 1912. A similar Patta and Kabuliyat were exchanged 
between the Raji and Radhabullav in respect of the coal mining 
rights in mouzı Nuni see part II page r24 lines 20—325. As regards 
Nuni, Radbabullay could not getfpossession and the Raja had to 
bring a suit against the Barabani Coal Co. for establishment of his 
title to the.sub-soil of mouzı Nuni and for a declaration for the 
Barabani Coal Co. Ltd. bave no title to the underground coal and 
for a permanent injunction restraining the company from raising the 
underground coal and praying that the Raja and Radhahullay who 
was tenant under the Raja may be awarded posssssion. During the 
pendency of this suit negotiations were started between the Raja 
and the Barabani Coal Concern and the Barabani Coal Concern 
purchased from the smid Radhabullavy the coal mining rights in 
movz1 Manoharbabal and Nuni (powa X), onthe 14th February 
torq4 (See Ex.6 Part II page 128) and on the asth of February 
1914 compromise was effected inthe Nuni suit by which the Rajt 
acceptel the company as tenant or lessee of the coal mines under 
the.said one powe: mouzt Nuni and got from the company 
Ra, 14000 in full satisfaction of all claims and demands for mesne 
profits etc. The Barabani Coal Company was put in possession of 
the Manoharbahal Colliery after the purchase of the colliery from 
Radhabullav Mukherjee. On the other band the case of the defen- 
dant is that possession was given to the Barabani Coal Company 
not on the r4th of February 1914 but on the rst of April 1914 by 
the Official Assignee in whom the estate of the insolvent firm Laik 
and Banerjee had vested. In order to understand this case of the 
defendant another set of circumstances has to be narrated. On the 
a4th of May rg90r one Coverji Bhoj. executed and registered a 
Kabuliyat in favour of the Thakurs in respect of the underground 
rights of mouzı Manoharbahal alleging that the said mous. was the 
niskar debutter property of the Thakurs (idol Sree Sree Gopinath 
Jiu) and that the Thakurs have got sebaiti rights’in the same: Ses 


exhibit I paga 54 part II. Oa the 9th of January 1908 Coverji Bhoja - 


sold to Mukundalal Laik his undergroun! rights in Manohar>ahal 
for Ra. 69,000; see Ex: A page 59,-part II. On the 24th of 
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January 1908 Mukundalal Laik executed in favour of one of the 
Thakurs Baladevananla a Kebullyat in respect of the two annas 
share of the colliery, the minimum royalty being Ra. 1ooo per 
annum; See Ex, B.Part II pages 63—64. Two of the minor 
Shebaits through their . grand-mother granted a'lease of their ons 
anna share in -mouzi Manoharbahal Colliery to one Sasti Kinkar 
Banerjee—Ses Ex. D part II page 86. In the above transaction 
Mukundalal Laik acted for himself and his partners Kalidas Laik, 
Abinash Chandra Banerjee, Sasi Kinkar Banerji, - -Kristo Kishore 
Adhicary and the Mukherjees. In 1909, in the Insolvency Jarisdic- 
tion of the Calcutta High Court, a petition for adjudication as.in 
solvents was filed on bebalf of Kristo Kishore Adhicary, SastiKinkar 
Banerji and Harish Chandra Mukherji. On the aoth of May 1909 
Mukundalal Naik and cthers: morigaged this colliery -(Manohar- 
bahal) to Babu Taraprosonno Mukherji. Onthe 8:h December 
1910. there was a second mortgage by the Laiks to the Benares 
Bank. In rorı Babu Taraprosonno Mukherji filed a mortgage suit 
at Burdwan and in the same year the Benares Bank filed a suit on 
their mortgage. On the oth May ro1r there wasa preliminary 
decree for sale in Taraprosonno suit. On the 15th June 1911 
Adhicary, Banerji and Mukherji were adjudicated insolvents.. -On 
the, qth June r911 the Benares Bank obtained their mortgage 
decree. In November 1913 there was an agreement between 
‘Taraprosonno Mukherji, the Official Assignee and the [nsolvents 
that all should join in selling mouzı Manoharbahal to Barabani. 
In January tgr4 there was a draft deed of assignment to carry out 
the agreement with Taraprosonno Babu but the deed waa not com 
pleted. . Taraprosonno diel leaving a widow and a minor son’ 
Debprosonno Mukherji on the rsth Japuary 1914. Onthe a7th of 
March 1914 Barabani paid one lac to the Official Assignee and it 
is alleged that on the rst of April r914 possession was delivered by 
the Oficial Assignee to Barabani although the conveyance by the 
Official Assignee is not executed. till the aandof June r9t7.: See 
Ex. E part II page 186—197. These facts just narrated appear 
from the recital in the conveygnce--Ex. E. The defendant Bara- 
bani therefore claim ‘that the company obtained possession of the 
colliery in question not from the Raja of Pachet but from the 
Official Assignee on the rst of April 1914. The question which 
we have | to determine is whether Barabani obtained possession from 


“the Raja in February 1914 after.their purchase from Radbabullay 


as plaintiff alleged or from.the Official Assignee on the rat of - April 
1914 as the defendant alleged, The Subordinate Judge has accepted 
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the defendant’s case and it is contended that his finding is opposed 
to the-documentary evidence in this case and is inconsistent with 
the oral evidence given even on behalf of the defendant company. 
The plaintiffs relied on the-recital in Ex. 6—the conveyance from 
Redhabullav to Barabani (page 129 line 39) to have and to hold all 
the said premises hereby respectfully assured to show that there 
is an aimission by Radbabullav that he was in possession, But it 
seoms-to us that this isa common form habendum clause in a 
conveyance which has nothing to do with the queation-of possession. 
The next document on which plaintiff relies is the letter written by 
Barabani Coal Co. to the manager of the Pachet Raj on the 7th 
January 1919—page 145 line 45, part II. The letter states “We 
got possession of the Manoharbahal in the beginning of 1914 that is 
tat of April of that year and’ although we. do not know when we 
started extracting Manoharbahal coal from Choto Nuni it is calc 
that we started doing so immediately we got possussiov.” The 
plaintiff relies on this letter for-the purpose of showing that there is 
an admission by Barabani Coal Co. thnat.possession was obtained 
from the Rajrof Pachet forthere is no point in writing to the 
Raja unless posséssion was given by the Raji. With regard to the 
actual date of the possession the plaintiff relied on exhibit 2—the 
kabuliyat executed by Barabani Coal Co. onthe rst of November, 
` 1ọr8 in favour of the Raja of‘ Pachet: see part II page 193. In 
that kabuliyat Barabani Coal Co. admits “ we are in poseession 
thereof after purchasing the said pattah-holder’s interest on the rqth 
of February 1914.” This is a kabuliyat with reference to Manohar- 
bahaL- These documents’ in our opinion support the case of 
plaintiff that possession of the colliery was given by the Raja to 


Barabani Coal Co. in February 1914. The only document against. 


this case is the conveyance by the Official Assignee dated the 2and 
June 1917 in which there isa recital that possession was delivered 
on the 1st of April 1914 by the Official Assignee.- But it is to be 
noticed that this is a recital in a document to which the Raja was 
no party and such recitals are not evidence against the plaintiff. 
See Banga Chandra’s case (1), Dealing with oral evidence of the 
defendant it appears that one Gobordhan- Pal was calléd and he 
said that in 1973 the defendant company worked in the colliery— 
see page 44 part I. He states that it was by a letter that the Official 
Assignee put the defendant No-1 in possession of Manoharbahal 
but he has not produced the letter. This witness is contradicted by 
his previous deposition when he stated that Barabani Coal Co. did 


(1) (1916) L R yL A 249 5 24 C. L, Je 487. 
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not do any work in the underground and they had not any boring 
done in the property by Turner Morrison or any one else:. See 
page 46 pert I. Itdoes not seem to us likely that the Official 
Assignee would put the defendant in fossession before the 
conveyance was actually completed in 19:7. Another witness has 
been called named Bibhuti Bhushan Mahato who says that he had 
some pit done in the Manoharbahal colliery for Laik Banerjee from 
1316 to 1318, After that the Official Assignee. worked ia the 
colliery from 1319 to 1320, It appears to us-that trial pits were dug 
at the instance of the Official Assignee at Manoharbahal in order to 
find out whether there was coal inside the mouvzi. This would 


„appear to be so from letter Ex. H (part II page 127) where a letter 


is written to the Chief Inspector of Mines bringing to his notice the 
fact that three trial pits were being sunk at Manoharbahal colliery 
to test the coal. The respondent has placei very strong reliance on 
Ex. 4 submitted to the Chief Inspector of Mines on the 21st of 
July 1914: See page 135 part II. It shows that the date of 
commencement of mine to be the rst of May 1914, and it is argued 


_ thet the entry in the said letter that the number of inclines 


were two in number and the depth of the shaft will approximate 300 
feet shows that the mine must have been worked long before the 
31st of May ror4. The appellant argues that the words “ will 
approximate it” do not show that the shaft exists. Itis further 
pointed out that ifthe mine was worked then the statutory return 
would have to be furnished under section 20 of the Indian Mines 
Act. This letter seems to us to be equivocal but itis important 
to remember that the books of account of the company have been 
withbeld. If any working was done during Laik and Banerjee’s time 
the papers would have been given to Barabani Coal Co. The absence 
of these papers suggest that Manoharbahal was not being worked 
independently but was being worked through Nuni THe last 
paragraph of the letter 7G shows that the only raising of the coal: 
was through Choto Nuni. If Manoharbahal was being worked 
separately one would expect despach reports but they have not been 
produced and the inference is irresistible that it was being worked 
through Choto Nuni. This letter Ex. 7G which is at page 138 
part II makes it clear that the Barabani Coal Concern have for 
sometime been extracting Manoharbahal coal through Choto Nuni 
and tbat the quantity extracted amounts to 210co tons, and the last 
paragraph of the letter shows bat ifthe royalty on srooo tons 
exceeds the minimum the company will paythe excess royalty. This 
letter destroys entirely the theory set up on behalf of the respondents 
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that additional coal was being worked through Choto Nuni and panies 

that there were separate raisings of coal through Manoharbahal 1934+ 

pits, The respondent also relies on Ext. 7L page 148 partII to Kumar Raj Krishna 
show that additional; Manoharbahal coal was being raised through Praid 1a Singh 
Choto Nuni but if one looks at Ext. 7o—page 153 Part II letter v. 

written by the company to the Manager of Pachet Rajit would Baraban! a 
appear that there was one raising for Manoharbahal and Choto Nuni 
coal for which an account of royalty was given forat that time 
the Choto Nuni coal had admittedly been exhausted for from 
the end of the account at page 154 it would appear tbat only 
minimum royalty for Choto Nuni colliery Rs. 200 was being asked 
for. It would also appear from page 98 of the record that the 
appellant took out a subpoena asking for Barabani Coal Co. to 
produce the halfyearly statements of the Manoharbahal Colliery 
for 1917 and 1918 and yet they were not produced. From this 
an inference unfavourable to the defendants’ case is drawn, On 
the oral and documentary evidence which we have reviewed we 
have no doubt that the Barabani Coal Co, after their purchase 
from Radhabullay Mukherji were put into possession of Manohar- 
bahal colliery by the Rajı of Pachet who allowed the defendant 
company to take Manoharbahal coal through Choto Nuni colliery 
which admittedly belonged to Pachet. The Subordinate Judge 
has dealt with the question of possession very summarily and 
after a consideration of the evidence, we are unable to agree with 
him. The Barabani Coal Co. having been let into possession 
of colliery by the Raja of Pachet under the lease of 1912 in 
favour of Radhamadhav which was assigned to Barabani Coal 
Co. in February, 1914—section 116 of the Indian Evidence Act 
is attracted to the present case and the defendant No. x company 
is precluded from disputing plaintiffs title to the same, 

The appellants have also argued that even if the Raje bad 
not put the defendant company into possession the case of fraud 
misrepresentation or mutual mistake on which the Subordinate 
Judge proceeded having been abandoned in this Court the defen- 
dant would be estopped from disputing plaintiffs title. In the 
view which we have taken it is unnecessary to deal with this ques- 
tion which has been canvassed during the argument or to express 
any opinion on the same. 


“The respondent contends that even if the rule of estoppel 
under section 116 applies the suit shonld be dismissed as 
there has been eviction by title paramgunt ; for the estoppel lasts 
only so long aa the tenint bas not been evicted from the lands. 


D. N. Kitter,F. 
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The next question therefore for consideration is whether, 
as has been contended by the respondent there has been eviction 
by title paramount so as to entitle the respondent to contend 
successfully that there should be suspension cf rent and to get 
a dismissal of the suit. The respondents in their written state- 
ment in para 2 (page 25) refers to two suits which had been 
brought by the Thakurs against the Barabani Coal Co. claiming 
royalty in respect of Manoharbahal colliery from them and states . 
now that the mits had succeeded’ and that they bad attorned to 
the Thakurs and consequently there has been eviction by the 
paramount title of the Thakoors. The suit for rent by some 
of the shebaits secceeded up to the High Court and was pend- 
ing appeal to His Majesty in Council. But we have taken as 
additional evidence the judgment in appeal of their Lordships 
of the Judicial Committee in Buraboni Coal Co, v. Thakurs 
(marked as Ex. 20 in the High Court) (1) by which the 
suit of the Thakurs for royalty for a different period was dis- 
missed.- To that suit the present plaintiff or Raja Panchakote 


-was not a party and it is contended that altbough the findings 


i in that judgment cannot be regarded as any evidence against 


the appellants, the judgment is admissible in evidence, to show 
ünder section 13 of the Indian Evidence Act the fact of eviction 
by- title paramount. The circumstance that the findings ia the 
judgment. of the High Court in the case which went to the Privy 
Council are not binding on the appellant is of no consequence 
seeing that our own finding is that the Raja of Pachete has no 
title to the underground rights and consequently of the plaintiff 
claiming through bim and that the tile is in the idol Gopinath 


` Jiu, the lakhrajdar represented by the Thakoors who are its earthly 


representatives, > 


In order that the plea of eviction by title paramount might 
constitute a good defence three conditions must be fulfilled. 
The eviction must have been from ‘something actually forming 
part of the premises demised (2) the party evicting must have 
a good title (3)‘and the party must have quitted against his will 
Forcible expulsion. is however not necessary for it is sufficient 
if the tenant gives up possession and the person claiming by title 
paramount fe. by a title superior to those both of the lessor 
and lessee, against the tenant whois unable to make a‘defence 
(seo Lord Denman C, J's observations in Neals v. Mackenzie (2) 


(1) (1932) Le R. 601. Aw 103 59 C. L. J. 257. 
(3) (1836) 1 M & W 747 (759). 
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It is pointed oùt in Foa’s book’ on Landlord ‘and Tenant 
that the authorities show that it “is not--necessary for the tenant 
actually to go out of possession and that. if‘ upon a claim being 
made by 2 person with title paramount he consents by an attorn- 
ment to such person to change the titla under which he is hol- 
ding seq; Hill v, Sawnders (1); Deo-v, Barton (2) and the other 
cases cited at p. 194 foot ote (q) in Foa’s Landlord and Tenant, 
sixth edition -Pa 194. We have to examine whether these conditions 
_fxist-in the present case. 5 BF y AT : 


The question of eviction by title HA is also complicated 


by the agreement of 1st November 1918 (page 198 part H) which” 


states that title or no title the defendant will go on paying royalty 
at a rate less than the rate under the original lease and this question 
will depend on'the further question as whether the agreement of the 
rst November 1918 has consideration to support. it. 


We proceed therefore to consider the validity of the jemeni 2 


of the rst of November rg18 (part II page 198—Ex, 2). -After the 
Barabani Coal Co. had purchased the underground leasehold rights 


in Manoharbahal colliery in 1914 and after the coimpany had-been ` 
‘put into possession of the said colliery ‘the company took a convey- 


‘ance from the Official Assignee of whatever right, ‘title and interest 
the insolvents Laik and Banerjee had in moúzı Manoharbahal -in 
1917. At that time it is common grourid that coal tad “booming”— 
to use arn unforensic expression usei by the learned counsel on both 
vides on account of the Great European War—and the company in 
order to make its title perfect about the underground rights in 
Manoharbahal took the conveyance from the Official Asignee with 


the result that they had to pay at that time royalty both to the Raja ` 


as also to the Thakurs. By this action of the company in taking 
the conveyance of the under-ground rights a cloud was thrown ‘on 
the tit'® of. the Raja of Pachete to the undergrouni rights in 
‘Manoharbahal colliery. The Raj. denied the title of the Thakur, 
‘The Raja had a claim to evict and he was putting forward that claim 
‘and io order that the Raja might forbear from not enforcing the 
‘claim to evict the agreement (Ex. 2) dated the rst November 1918 
iwas executed the.Raja rejucing the commission from 3 annas per 
‘ton of cowl to 2 annas and a further term was introduced in this 
‘agreement the effect of which is that if the Raja could establish that 


the Thakurs and the Searsole estate have no, title to underground 


(1) (1845) 4 B. & C. $29. ` i 
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rights of Manoharbahal then from the year in which it would be so 
held by the highest Court the royalty would be increased -from a 
annas to 7 annas. It was further a part of this agreement that if no 
such soit is instituted by the Raja the Company sball be bound to 
pay commission at the rate of a annas per ton, and shall not be 
competent to raise any objection to the payment of commission at ` 
the rate of 2 annas on the score of Raja not having title to the 
underground rights of the said mouzah. The circumstances under 
which this agreement was executed are detailed in paragraph 8 of 
the written statement of the company in another suit. It contains 
an admission of the company to the following effect:—“ The 
defendant company als) states that the title of the said Sri Sri 
Iswar Gopi Nath Jiu Thakur and the Shebaits thereof was denied 
by the said Raja of Pachete and that to avoid eviction by title 
paramount the defendant company also took settlement of such coal 


- mines and coal mining rights fromthe said Raja. The defendant 
: company states and submits that it has been in open continuous 


and uninterrupted possession and enjoyment of such coal mines and 


~ coal mining rights under such purchase an | settlement as aforesaid 


since 1914 and that neither the grantee of the said alleged settle- 
ment ot 21st ‘Baisak 1316 B. S. nor any subsequent transferee there- 
of ever held possession uf any share or interest in tuch mires or 
mining rig ta.” : Part II P. 206. It has been pointed out on behalf 
of plaintiff by Mr. Barerjee that this written statement is signed by 
Mr. Eepin Chandra Mullick a well-known Advocate of this Court 
whose probity cannot be questione 1 and it is argued that from the 
passage of the written statement just quoted it is manifest that the 
kabuliat of the rst November 1918 was executed by the company 
with a view to induce the Raja of Pachete to desist from bringing a 
suit for eviction against the company. It is clear from this passage of 
the written statement which in our view must be taken to represent 
the true state of things that the company executed a kabuliat asa 
consideration for the abandonment of the claim of Raja of Pachete 
to evict. Itis argued for respondent by Mr. Das that the passage 


‘in the written statement just referred to above (Part II page 206 


paragraph 8) is not open to the construction that there wag an 
actual threat by the Raja to evict but that the company might 
have believed that the Raja was threatening to evict. We are 
unable to accept this construction. In our view what Mr. Mullick 
meant waa that the Raja denied the title of Thakur and the 
shebaits in the underground rights and threatened to -evict and 
thereupon the defendant company took settlement of coal mines 


' 
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and coal mining rights from the Raja. The learned ' counsel for 
the appellant has drawn our attention to the recital of the written 


statement in a judgment in suit No.1 of 1927 and 450f1926in RKumac 
which it is stated that the-Raja of Pachete within whose zemindary Prasad 


the mouza Manoharbahdl is situate denied the title of the Thekyrs 
to the subsoil of the mouza and threatened to evict the company 
whereupon the company was compelled to execufe the Kahuliat 
of ist November, 1918: See page 225 Part II lines’20-30. / As 
the said written statement has not been put in it is doubtful i 
the recital of the written statement in the judgment in a suit 
not inter partes can be admissible in evidence. Our conclusion 
is based on the construction of the written statement filel in 
Ghati’s suit (Ext. 9} At the time of execution of this Kabuliat 
there was a doubt as to the title of the Tbakurs in the under- 
ground rights seeing that the view that prevailed was that the title 
to the underground: rights was in the proprietor of the soil and 
the Raja as well as the Company honestly believed that title to 
the same was in the Raja, There was the thak statement which 
was equivocal ; there was the earlier register under Act. VII of 
1876 of revenue paying lands in which mouza Manoharbahal was 
shown as appertaining to the Rajas Zemindary. There was on 
the other hand the register of revenue-free lands which referred 
to the list of dase samin lands of 1178 B. S. and this Kabuliat, 
was executed with a view to the settlement of doubtful rights, 
The Kabuliyat was a carefully considered docyment and was 
executed after advice had been taken by the Company from 
Messrs. Orr Dignam & Co., a well known firm of Solicitors in 
Calcutta: See page 45 line 16 Part 1. It has been argued for 
the respondent that the consideration for the deed must appear 
on the face of document itself and that it is not permissible to 
rely on external evidence showing that the real consideration for 
the Kabuliyat of 1st November, 1918, was a settlement of doubtful 
rights. We are unable to accept this contention of the respon- 
dent. We think oral evidence can be given to show what the 


real consideration was for the Kabnliyat: See Crears v. Hunter 


(1) In our opinion that the settlement of doubtful claims and 
the forebearance of the Raja to sue to evict the Company was 
sufficient consideration for the Kabuliyat of the 1st November, 
1918. The facts and circumstances- of the present case fall with- 
in the rule of law laid down by Bowen, L. J.-as he then was in 
the case of Miles v. Nowsealand Alford State Co. (2) in the follow- 


(1) (1887) 19 Q. B. D. 341 (344). (9) (1886) 32 Ch. D. 266 (291)+ 
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ing passages,- He says this “It seems to me that if an intending 
litigant bonafide: forbears a right to litigate a question of 


hna law Or fact whic it is not vexatious or frivolous to litigate 


he does give up something of value. It is a mistake to 
suppose it is not an advintage, which a suitor is capable 
of appreciating, to be able to litigate his claim, even if he turns 
out to be wrong, It seems to me it is equally a mistake to suppose 
that it is not sometimes a disadvantage to, a man to have to defend 
an action even if in the end he succeeds in his defence ; and I 
think therefore that the reality of the claim which ig given up 
must be measured, not by the state of the law as it is ultimately 
discovered to be, but by the state of the knowledge of. the person 
who at the time has to judge and made the concession. Other- 
wise you would have to try the whole causeto know if the man 
had a right to compromise it, and with regard to questions of law 
it is obvious you could never safely compromise a question of 
law at all” These observations of Bowen, L. J. have been approved. 
by the Judicial Committee in the more recent case of Jayawichreme 
v. Awarasuriya (1) Lord Atkinson in delivering the judgment 
of the. Judicial Committee remarked in the same case: “The 
legal validity or invalidity of the claim of the female plaintif 
threatened to enforce by action is entirely beside the point if she, , 
however, mistakenly bona fide, believed in its validity. Blackburn, J. 
in Calliskerv Bischofsheim (2) pointed out that in Cook v. Wright 
(3) it was decided that even if the defendant actually knew 
that the plaintif’s claim which was compromised was invalid, yet 
the compromise of it was enforceable ; and it was in the former 
case decided that the compromise of a disputed claim made 
bona fide is a good consideration for a promise, even though it, 
ultimately apzeirs the claim was wholly uvfounded,’ This 
Katulyat is a binding agreement and its terms must govern the, 
rights of the parties, This Kabuliyat was really a modification of, 
the lawe of the a5th January, 1912, in favour of Radhaballav. i 

It is argued for the appellint that if this Kabuliyat is binding 
no question of the estoppel of the tenancy ceasing by reason’ of. 
eviction by title paramount really arises, It is said that.by the 
Kabuliyat of 1918 the Company contracted themselves out of. 
their rights to cease to pay rent on eviction by title paramount. 


. Title or no title the company made themselves liable to pay at- 


(1) [1918] A. C, 869 875). 
~ {a) (1870) Le Ra 5. Q. B. 449, (452). 
(3) (1861) 1 B & S, 559 (570). ° 
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the reducéd rate of Rs, a per ton. -This the company did deli- 
berately with their eyes open. It has been contended for the 
respondent that as there was no agreement to continue to pay 
royalty whether the Company was in possession or not the Kabi- 
liyat is of no assistance to the plaintiff on this part of the case. 
We cannot accept this contention, The Company bargained with 
two sets of persons both claiming underground right# irrespective 
of title. The company had already attorned to the Thakurs when 
the Kabuliyat of 1918 was executed. They were also liable to 
pay rent to the Thakurs, and on defaulting to pay that rent the 
Thakurs had to bring the suit for rent which has been dismissed 
by the Privy Council. Whén the Kabuliyat of 1918 was executed 
the Company knew perfectly well that they would have to pay 
rent to both sets of persons and they did not mind doing so long 
as coal was “booming.” We-are therefore of opinion that in the 
circumstances of the present case ‘the plea of eviction by title 
paramount is not available to the respondent Company. The 
learned Counsel for the respondent has relied very strongly on the 
case of Ram Chandra v, Prasathanath (1) in support of the pro- 
position that even if tbere is an agreement to pay rent whether 
the lessor bas title or has no title there, will be suspension of rent 
if there is eviction by-title paramount. The distinguishing features 
between thet cise and the present is that in that case the lessor 
was a perty to the suit by the person claiming title paramount 
and in such a suit it was held that the lessor had no title. In such 
state of facta it was held that it is open to the tenant to prove a 
subsequent cesser of the landlord’s title, and that one way in 
which the tenant can‘ show that the title has determined is by 
proving an eviction by title paramount or the equiyalent to such 
an eviction, Besiles in that case there was no agreement bet- 
ween the lessor and the lessee that the lessee would go on paying 
rent whether the lessor’s title is established or not. 


Mr. Bose who opened the case for the appellant has relied on 


the recent decision of the Judicial C mmittge-in the case of 


Currimbhoy v. Creef(2) and he argued that this case supports the, 


position that the lessee is liable to pay rent even if the leasor 
ceases to have title if the les-ee with eyes open deliberately enters 
into an agreement to the effect that rent would be paid irrespec- 
tive of the question of title to the rent lanl. Reference in par- 
ticular is made to a passage at the bottum of page 304 and the 


(1) (1941) 95 C L. J. 146. 
(2) (1932) L, R. GOI, A. a97. 0 TTU 
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top of page 305 of the Report (6o Indian Appeals} It was held 
in Currimbhoy’s case (1) that in a suit for ejectment against defen- 
dants in possession as assignees from defendants whom the 
plaintif bas put into possession under an agreement for a lease 
cannot rely in defence upon a leass which they obtained from 
co-sharers with the plaintiff after the assignment, first because 
their possession is referable to that given to the assignors and 
secondly because Section 116 of the Indian Evizence Act precludes 
them from disputing the plaintifi’a tile without first restoring 
possession. In Curvimdhoy’s cass (1) a3 in the present leases were 
taken from persons who had title as also from those who had no 
title, it was held that section 116 of the Indiin Evidence Act 
precluded the lessee fiom disputing the lessor who has put the 
[esses in possession without first restoring possession. 

The objection of defendant No, 2 is that there should be no 
decree against him as he is not bound by the covenant in the 
Kabuliyat of 1918 as that is nota covenant running with the land 
and does not bini the assignee, There is no substance in this 
contention as rent issued out of land and any covenant concerning’ 
rent of the demised premises is a covenant which touches the 
land or runs with the land, If the covenant to pay rent whether 
there is title in the lessor or not is binding on the original lessee 
the covenant being one which runs wth the land cin similarly be 
enforced against the transferee of the lessee, oa 

Summarising our conclusions we hold that the litle in the 
underground rights is not in tke plaintiff (2) but that the defendants 
are estopped from denying the plaintiffs title (3) that estoppel 
still continues having regard to the terms of the Kabuliyat of the 
rst November, 1918. : 

The result is thit this appeal is allowed and plaintiff’s suit 
is‘:decreed in full With regard to costs as plaintiff has failed 
on the principal issue of the title he will get half his cos through- 
out, R 

~ Patterson, J.: I agree. soo 
À, T, ML i ; Appeal allowed. 


(1) (1938) Le R. 60 I. A. 297. 
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T Before Mr. Justice S. N. Guha and Mr. Justice C. A. Bartley. 
SATYA NIRANJAN BANERJEE AND ANOTHER 
v, 
DINESH CHANDRA ROY CHOUDHURY.* 


Provincial Insolvency Act (V of 1930), Sec. 8(3)—Doctiine of Repuied omnet- 
ship—Mowables, machineries, fixtures —Appeal from accepted order— 
Waiver. 

Where an unregistered mortgage, commising both Immoveable property and 
movables (including machineries and other goods) executcd ia favour of certain 
creditors by the Insolvent was held by the Court to bs valid in respect of the 
" movables į. o. the machineries ’’ and the creditor-mortgagees dermnded from 
the Official Receiver the price of the goods other than the machineries as 
well: $ ` 


Held, that the mortgage was valid ta respect of all the movables Including the 
goods other than the machineries and the mortgagee-creditors were entitled to the 
price of those otber goods as well. 


Held, further, that the other movables did not vest in the Officlal Recelver on 
the footlog that they remained In the possession of the insolvent. 
Appeal by the Mortgagee-creditors. 


The insolvent being adjudicated as such at the instance ofa 
creditor, proceedings were started under section 54 of the Provin- 
cial Insolvency Act, r920 by the Official Receiver for annulment of 
an unregistered mortgage deed covering both movable and immov- 
able properties. The District Judge held by bis order dated the 
Sth May 1933 tbat the mortgaze was not invalid asa whole, but it 
was invalid only so far as the immoveable properties were com 
cerned, the deed not being registered- and in one part of his 
judgment stated that there was a valid mortgage of the movables 
i, e. the machineries anjin the concluding part of the judgment 
stated that so far as the movables were concerned the mortgage was 
valid and not to be annulled under section 54 of the Act, On the 
20th May, 1933, the mortgagees applied for payment of the sale 
proceeds of the “machineries etc.” inthe hands of the Official 
Recziver. On the 28th July 1933, the mortgagees again renewed 
their application for payment of the mle-proceeds of the machi- 
neries only but said nothing about the other movables and the Court 
thereupon directed the Receiver to pay the mortgagees the sale 


* Appeal from Original Order No. 555 of 1999, against the crier of T. H. 
Ellis Esq, District Judge of 24 Perganas, dated the a¢th November, 1933. 
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: proceeds less the administration charges. Thereafter a controversy 


nros> whether the mortgagee3 were entitled to the sale proceeds of 
the machineries only or of all the moveables. The learned Judge 
on a construction of the order of 8th May 1933 held that by the 
word “move2bles” in the order only the michineries were meant 
and that the two petitions of 2oth May and 28th July, filed by the 
mortgagees thems:lves showed they also understood the movables 
to mean only the machineries. On appeal to the High Court by 
the mortgagee-creditors, questions arose whether acceptance of 
the order dated the 8th May, 1933, and not challenging the same 
by way of appeal precluded the present appeal and barred by 
waiver all claim to the movables other than the machineries, 
whether the distinction between the machineries as fixtures and 


_ the other moveables was warranted, by the principle of the bank- 


November, 23. 


ruptcy law enunciated in Macleod v. Kikabhey (1), and whether 
the other goods which were not fixtures suffered from the doctrine 
of ‘Reputed ownersbip’ as laid down in | section 28 (3) of the Pro- 
vincial Insolvency Act. 

Dr. Bijan Kumar Mookherjes and Mr, Khisindra Kumar Mitter 
for the Appellants. 

Mr. Abinas Chandra Ghose for the Respondent. 


g 


G A v. 

The following Judgment was delivered ¿ 

This is an appeal arising out of an insolvency proceeding started 
at the instance of a creditor. The questiou raised before the 
learned District Judge of the 24 Perganas, which has given rise 
to tbis appeal was whether the Judge was right in interpreting or 
confining the word “moveable? to machineries, as was done by 
him in his order dated the 27th November, 1933, when the learned 
Judge was apparently asked to determine what hbis predecessor 
in office meant by “moveables” in his order of the 8th May, 1933, 
passed in Insolvency case No. 14 of 1931, in the Court of the 
District Judge of the 24-Perganas. 

The creditors applying for adjudication, the appellants in this 
Court, placed before the Court a document purporting to bea 
mortgage deed, in which both moveable and immoveable proper- 
ties were hypothecated. The document however was nota regis- 
tered one, and the transaction evidenced by the same could not 
therefore operate as a valid mortgage of immoveable property ` 
under the law. It could not effect immoveable property specified 
therein ; so faras the immoveable property was concerned there 


(1) (1g01) I. L. R. 25 Bom. 659; 3 Bom. L. R. 426. 
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was no valid mortgage by the insolvent, against whom the appli- 
cation for adjudication was directed. The learned Judge overruling 
the objection of the Official Receiver that the document was invalid 
as a whole, stated in one part of the order that there was “a valid 
mortgage of the moveable i. e, machineries”, and in the concluding 
part of the order passed by bim definitely stated, and which 
statement was strictly in accordance with law, that “so far as the 
moveables” were concerned, the mortgage was valid, and was 
not liable to be held void as against the Receiver under section 54 
of the Provincial Insolvency Act. 

On the order of the learned Judge passed on the 8th May, 
1933, a8 it stands tiken asa whole, we are not able to hold that 
the moveables specified inthe unregistered morigage deed were 
confined to machineries only. The moveables mentioned in the 
order, regard being had to the concluding part of the same must 
refer to all the moveables specified in the unregistered mortgage 
deed. 

It remains to notice that we were not impressed with the 
argument advanced on the side of the respondent that the order 
of Judge passed on the 8th May, 1933, could he held to be limited 
to machineries only, on the assumption that the other 
moveables mentioned in the unregistered mortgage deed, vested 
in the Receiver in Insolvency, on the footing that they remained 
in possession of the insolvent; and we cannot possibly accept 
the position indicated in the above argument before us, as sound, 
regard being had to the` provisions of the law applicable to the facts 
and circumstances of the case before us. 

In the above view of the question raised in this appeal, the 
order of the learned Distiict Judge passed on the 27th November, 
1933, is set aside. The Official Reciever is to pay to the appellants 
the whole of the sale proceeds of the moveables mentioned in 
the unregistered mortgage bond, less administration charges. ` 


The appeal is allowed ; there is no order as to cossin this 


appeal, 
P, R Appeal allowed, 
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Present: Lord Blanesburgh, Lord Alness and Sir Jokn Walks. 
KUNWAR TOSHANPAL SINGH AND OTHERS 


V. 
DISTRICT JUDGE OF AGRA AND OTHERS. 


[On APPEAL FRON THE Hrom COURT or JUDICATURE 
AT ALLAHABAD. | 


Hindu Law—Sons’ pisus obligation to discharge their deceased father’s debts — 
“ doyassiharika ” - Criminal breach of trusi by father—Sons’ obligation to 


mesi antecedent civil liability of their father, whether altered by his subse- 
quent crime, 


The Committee of Managemsat of a School sued to recover from the defen- 
dants, the sons of a deceased Hindu father (who was the Secretary of the Com- 
mittes), to the extent of their Interest in the co- parcenery property, the moneys 
of the School Committee received by the deceased and not duly accounted for. 
The defence was that the debts of the father bsing Avyacsksriba, the sons were 
not liable under the Hindu Law. The High Court, in dealing with the question 
of the pious obligation of sons to discharge their decensed father's debts, held, 
Arst, that lf the Hability aross directly froma criminal act, the sons were not 
bound; secondly, that if there was first a civil liability on the father’s part, 
followed by an act which transformed that lability into a crime, the sons were 
bound to meet the civil liability to the extent of the famlly property, thelr obli- 
gation, in that bshalf, being In no way altered by the father’s subsequent crime. 
Applying that conclusion to the facts,’ they held that the present case came 
within the second oitegory, and that when the moneys of the School were 
received by the deceased, he at first acted In perfect good faith and had then 
no dishonest purpose, but even assuming that he had subsequently been guilty 
of any criminal offence with respect to these moneys, he became responsible, as 
and when the moneys wero received by him, to account for the sare, and that 
being a civil liability which preceded his criminal misappropriation (if any), 
ths sons were, in thelr view of the law, liable, 

On appeal by the soas to the Privy Council, it was in effect conceded by the 
plaintiff-respondents that ultimately the deceased was guilty of a criminal breach 
of trust, and thelr Lordships, differing from the High Court in thelr apprecia- 
tion of the facts, held (without prooonnzing any opinion on the distinction drawn 
by the High Court between a civil Habllity and subsequent criminality), that 
in relation {o the moneys misappropriated by the deceased, there was no ante- 
cedent civil lability, and that the deceased was, in relation to these moneys, guilty 
of a criminal breach of trust simpliciter, and that, consequently, the sons were 
not liable for the moneys found to be due from the deceased which represented 
his criminal misappropriations. 

Judgment of the High Court, Allahabad (1) varied. 
Appeal No, 55 of 193: from a judgment and decree of the 
1) (1938) J. L. R. 51 AN, 386. 

x 
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High Cour, Allahabad, dated 25th July 1928, varying the decree 
‘ef the Subordinate Judge of Agra, dated the rath August, 1925. 

The facts of the case are set out sufficiently fully in the Board’s 
judgment and in that of the High Court, Allahabad, reported in 
Toshanpal Singh v. District Judge of Agra (t). 

DeGruyther K, C. and Mochkst for the Appellants ; 

Under the Hindu Law the sons are not liable for any debt which 

{is Avyaraharika, i, incurred for a cause repugnant to good 
morals. Moneys criminally or dishonestly misappropriated by the 
fither do not constitute a debt which is ‘lawful, usual or cus- 
tomary ;” Definition of Avyaraharika debt in Mookerjee, J.s 
judgment in Chhahasri Mahkton v, Ganga Prasad (2) referred to, 
and the following cases reliel on: Makabir Prasad vy. Basdeo 
Singh (3); Durar Khachar v. Khachar Harsur (4); Khettar 
Nath Biswas v. Faisuddin Ali (5); McDowell & Co. v, Ragava 
Chetty (£) ; Jagannath Prasad y. Jugal Kishore (7), Bai Mant v. 
Usafali Bhudar (8). 

On the prov3d facta Thakur Dhianpal Singh’s conduct was 
shown to have been, if not criminal, at least improper and tainted 
with dishonesty and immorality, and the distinction drawn by 
the High Court between dishonesty and criminality is opposed 
to authority: under the Hindu Law a gon is not answerable for 
debts attributable to his father’s failings, follies or caprices : Durbar 
Khachar v. Khachar Harsur (4). 

Upjohn, K. C. and Wallach for the Respondents: Under the 
Hindu Law the sons are liable where the father was under a 
civil liability to account for money received by him even 
though he may have dishoneatly retained it. It is no answer toa 
claim based on an antecedent civil liability to plead a subsequent 
criminal act: /Vafasayyan v. Ponausami (9) ; Kanemar v, Krishna 
Chariya (10) ; Gurwnatham Chetty v. Raghavalw (11) ; Garuda 
Sanyasayya Nerslla Murthenna (12); Venkata Chanyulu v. 


(rt) (1928) ILL, R. 51 AD. 386. 

_ (a) (G11) LL. R. 99 Cale. 862415 C. Le J. 228. A 
(3) (1884) I. L. R, 6 All. 234. {4) (1908) LL. R. 32 Bom 348. 
(5) (1897) L L, R. 24 Calc. 672. 

(6) (1993) I. L, R, a7 Mad, 716 

(7) (1925) I. L. R. 48 Allg. 

(8) (1930) 33 Bom. L. R. 130, 

(9) (1892) 1 L. R. 16 Mad, 99. 

(10) (1907) I, L. R 31 Mad. 161. 

(11) (1908) I. L. R. 31 Mad, 472. N 
(12) (1918) 35 Mad. L. J, 661, 
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Mahana Panda (1); Brij Nath Sharga Pandit v. Lakshmi ‘Narain 
Kaul (2); Hanmant vy. Ganesh (3); Bal Rajaram v. Maneklal (4) ; 
Venugopala v. Ramanadhan Chetty (5); Hanumat Makton v. 
Sonadhari Singh(6); Chandrika Ram Tiwari vy. Narain 
Prasad (7). 

DeGruyther, K. C. replied. 

Their Lordships’ judgment was delivered by 

Lord Blanesburgh :—This is an appeal from a decred of the 
High Court of Judicature at Allahabad of the asth July, 1928, 
confirming, with a modification in its amount, decree of the Addi- 
tional Subordinate Judge of Agra dated the 14th August, 1925. 

The respondents, plaintiffs in the action in which these decrees 
were made, are members of the Committee of Management of the 
Balwant Rajput High School; Agra. The appellants, defendants 
to the action, are the sons: of Thakur Dhianpal Singh, who was 
for many years Secretary of the Committee. He died on the 30th 
May, 1923, the head of a joint undivided Hindu family. 

The respondents in their plaint of the zoth July, 1924, claimed 
as sums to be paid by the appellants from the property left 
them by their father, and also out of the joint family property 
in their hands, the sum of Rs. 86,8€3-4-2, or such other sum as 
might be found due to them from Thakur Dhianpal Singh. The 
Subordinate Judge, decreed the suit for a principal sum of 
Ra 48,143-1-2. The High Court, on appeal reduced the principal 
amount decreed to Rs. 42,993-4-2, but otherwise confirmed the 
decree of the Subordinate Judge. 

The defendants again appeal. 

Asa liability of Thakur Dhianpal Singh, the amount is, before 
the Board, no longer in debate. The extent of his liability was 
seriously in issue in both Courts below. Asa result, 'the proceed- 
ings there were highly involved. The'record is a forest of figures 
bewildering in meticulous but unconvincing detail. With the High 
Court’s figure of Rs. 42,993-4-2 now accepted by the appellants 
as the measure of their deceased father’s liability, this part of the 
case has ceased to be formidable. An analysis of the figure, a 


(1) (1920) I. L. R. 44 Mad. arg, 
(a) (1932) I. L. R. 8 Luck, 35. 
(3) (1918) L L. R. 48 Bom. 612° 
(4) (1931) L L. R. 56 Bom. 36. 
(5) (191a) L L. R. 37 Mad. 458. 
(6) (1919) 4 Pat. L. J. 653. 

(7) (1914) LL. R. 46 All. 617. 
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composite one, is, however, still necessary in order to ascertain to 
what extent it is a liability for which the appellants can be made 


responsible, Upon this, the only question now at issue, the rele- ` 


vant facts have emerged with great clearness as a result of the 
elaborate judgments delivered by the learned Judges in India, and 
their Lordships are thereby enabled to state with comparative 
brevity their relatively simple findings upon which the decision of 
the appeal must depend. 

In March of 1915, the Government of India granted to the 
School Committee the sum of Rs. 90,000 for additions to and 
alterations of the school buildings. The grant was made on 
conditions, one of which was that the money, pending its final 
application, should be placed on deposit with the Bank of Bengal. 
As to Rs, 30,000, part of this grant, no trace, it appears, exists, 
Rs. 60,000, treated as representing the entire grant, is found in 
the hands of Thakur Dbianpal Singh in June, 1916, and after 
being placed by him on fixed deposit for one year, it was on the 
15th August, ry17, invested in War Loan repayable in three 
years. On repayment, Rs. 50,000 was, onthe roth August, 1920, 
‘placed by Thakur Dhianpal Singh on deposit with the Bank 
of Bengal, and Rs. 10,ooo on current account in each case in 
his own name. On the 16th October, 1920, he reported to the 


Committee the repayment of the War Loan and proceeded as 
follows :— 


“I have contequently invested a sum of Ra. 50,000 in fixed 
deposit with the Bank of Bengal at 4 per cent per annum for 
one year, and Rs 10,000 in a current call account. I request 
the formal sanction of the Committee. I further beg that the 
Committee may be pleased to authorise me to operate on the 
account and draw the money, when ‘necessary, to meet the 
expenses of the brick kiln and the acquisition of other building 
materials,” 

The sanction and authority so asked for were granted by the 
Committee on the same day. 

An examination of the current account so opened is interesting, 
The account starts on the 19th August, 1920, with the credit of 
the Rs. 10,000. Drawings upon it, the purport of most of them can 
only be guessed, commence at once and continue until the 19th 
August, 1921, when the account is overdrawn to the amount of 
Rs. 51, 0266-2. On that date the Ra 50, ooo fixed deposit, with 
Ra 2, coo interest accrued, is transferred to the credit of the 
current account, which was thereby put in credit to the extent 
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of Rs. 973-10. This credit, except as to Ra, 64-4-1, was exhausted 
by drawings extending to the 15th October, 1921. The account 
then remained dormant until tbe 29th December, 1922, when it 
was formally closed by the balancs of Rs. 64-4-1 being drawn 
out by Thakur Dhianpal Singh himself: No sums were ever paid 
into the account except the two of Rs. 10, ooo and Rs. 52,030, 
respectively. Accordingly on its credit side, it was in result a 
ssparate account of the school into which school moneys and no 
others were paid by Thakur Dbianpal Singh, and it is substantially 
true to say that these moneys had by the rsth October, 1921, 
been entirely expended by him in one way or another. Drawings 
in his own favour on the account amount to over Rs. 34, 000. 
It is convenient, however, at once, to state that it does not follow 
that these drawings were in whole or in part applied by Thakur 
Dhianpal Singh to his own use or otherwise misappropriated. It 
could not have been regarded as impossible, if notbing more were 
shown with reference tọ them, that they were all ultimately applied 
by him for authorised purposes, 

But, with both accounts in fact exhausted, Thakur Dhianpal 
Singh.on the roth May, 1923, sent an important communication 
to the Committee. In it, after referring to a discussion on the 
plans and estimates “of the proposed alterations and additiors 
to the school buildings,” which at the instance of the Committee 
he had had with the executive engineer of the Agra Division, he 
concludes as follows :— 

“The estimate, acccrding to the current Public Works 
Department rates, comes to Rs. 78, 684, and to the District Board 
rates it comes to Rs. 73, 459. But as far as I have calculated, 
Ican get the entire thing done at a cost of Ra. Co, cco if the 
Committee authorise me and sanction the amount. I shall 
undertake to complete the buildings according to the plan ata 
cost of Ra, 6o, ooo, 

“The Committee has got in hand a sum of Rs. 70, 000.” 

It is unfortunate that this communication was accepted 
by the Committee at its face value and without investigation 
or inquiry. As may be gathered from what bas been already 
stated, the statement was little better than a tissue of falsehood. 
It represented the alterations and additions to the school buildings. 
as being all still in the future, and it treated the Committee as 
having then in hand, presumably for the purpose of the alterations, 
asum of Ra. 70, ooo—the facts being. that apart from the missing 
Ra. 30, 000 of Government grant, the Committee had never had 
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“any moneys in hand.beyond those in the name of Thakur 
Dhianpal Singh, and that he had never treated himself in respect 
of that part as being accountable for any sum exceeding with 
interest Rs. 62,000, Nor was even that sum in hand. The 
whole of it had, except -as to Rs. 64, had disappeared seven 
months before. 

The Committee, however, still implicitly trusted their secretary. 
On the same rgth May, 1922, in response to his application, they 
resolved :— 

“That the Secretary be EE to put in hand the alteration 
on the condition that the total amount expencełl dces not exceed 
Rs. 60, 000.” , ` 

And here it is convenient to pause for a moment in order 
to ascertain the legal position of Thakur Dbianpal Singh 
in relation to these moneys so left by jhe Commiites in his 
charge. 

He was entitled and empowered, as t'eir Lordships think, 
‘to apply them, as in his Ciscretion was proper, for any `of the 
purposes which had been namei by him and accepted by the 


Committee. As to the resulting balances, it was bis duty ` 


to keep the moneys standing to the credit of one or other 
of the accounts referred to in hia communication of the 16th 
October, 1920, until these were required for any of tte purposes 
aforesaid. 

With reference to these balances, he was under no further 
obligation, unless and until their application was cthetwice directed 
by the Committee. No such direction was ever given. Accord- 
ingly if, and to the extent to which Thakor Dhianpal Singh with- 
drew these moneys and applied them for bis own purposes, he 
was guilty, as from the moment of withdrawal of a criminal breach 
of trust. But until the moment of withdrawal he had been 
guilty of no breach of duty, civil or otherwise, in relation to them. 
It will be found that in this statement is disclosed the key to the 
solution of this appeal. The frilure both of the learned Subordi; 
nate Judge and of the High Court to appreciate the situation, gs 
thus stated, has led both Courts in India, as their Lordships very 
respectfully think, to a wrong conclusion. 

Between the 15th May and the goth January, 1923, -Thakor 
Dhianpal Singh—he will in what follows be referred to as Dbianpal 
—drew cheques on the ordinary school account ostensibly for 
the expenses of the alterations and additions to the school buil- 
dings, these cheques in every instance being countersigned by 
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successive Presidents cf the Committee, Mr. J. R. W. Bennett and 
Mr. E. Bennett. 

In November, 1922, for the first time, Mr. E. Bennett queried 
the signing of further cheques. Correspondence tcok place bet- 
ween him and Dhianpal. In the course of it, the secretary made 
the following statement :— : 

“The construction of tbe building is being carried out in accor- 
dance with the plans through the agency of contractors and 
occasionally labour on daily wages is engaged as well. For this work 
I have drawn the money in the manner I begged to put 
out in my letter of yesterday. An account of the money 
expended is kept in my office, separate from the other school 
accounts” 

In his evidence at the trial, Mr. E. Bennett stated — 

“I was not aware at the time of this correspondence that there 
was any Government grant. . There is no mention in the correspon- 
dence that any Government grant was given, and Thakur Dhianpal 
Singh concealed this fact from my knowledge. He also concealed 
the fact that he had withdrawn about Rs. 60,000, which were in 
two deposits of Rs. ro,c0o and Rs. s0,000, of the Building Fund, 
and although the Committee had limited him to the expenditure of 
Rs, 60,0co, the cheques which he drew with the counter-signatures 
of Mr. J. R. W. Bennett and myself had been drawn beyond the 
sum of Rs. 60,000, and were being drawn not on any building fund 
provided by the Government, but on the ordinary school funds 
in deposit in the banks. After the death of Thakur Dhianpal 
Singh, I ascertajned that he had drawn seven cheques for building 
purposes on ordinary school account, totalling Rs. 21,597-3-a up to 
the aoth January, 1923...... 

“The complaint against Dhianpal Singh is that Dhianpal, by 
misappropriating a portion of this money and other sums detailed 
in the plaint, committed criminal breach of trust,” 

After Dhianpal’s death—which took place, it will be remeni- 
bered, on the 30th May,- 1923—an auditor was appointed to 
examine the accounts relating to the school building. This report 
was subsequently filed in the action by the respondents, It takes 
& very serious view of Dhianpal’s transactions, and refers, passim, 
to hie misappropriation of assets and embezzlement. The respon 
dents als> caused the work actually cone upon the school buildings 
by Dbianpal Singh to be valued. l 

It will be found that the valuation so made was adopted by 
the learned Subordinate Judge and is one of the basic figures 
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on which the liability of Dhianpal, as finally ascertained, is 
arrived at, 
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On the 29th July, 1924, the respondents instituted in the Widnwar Toskaipal 


Court of the Subordinate Judge of Agra, the action already so 
frequently alluded to, and out of which this appeal arises. The 
claim. therein made against the appellants has been already 
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stated, The learned Subordinate Judge upon it found that Lord Blangsdurgh. 
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Dhianpal had to account for Rs. 83,597-3-2, made up of the 
above sums of Rs 52,000, Rs.. 10,000, and Rs. 21,597-3-2. He 
valued the work done by Dhianpal at Rs. 35,454-2, and treating 
„tbat as the sum for which credit had to be given, he held that 
Dhianpal’s liability at the date of his death amounted to the 
. Ra. 48,143-1-2, already mentioned and that liability he held tbat 
the appellants, as his fons, were under a pious obligation to 
discharge. They had contended that the claim was in respect 
of moneys, with regard to wbich their father was criminally liable 
for breach of trust, and that for such defalcations of his, they, his 
song, were not liable. The learned Subordinate Judge, however, 
was of opinion that Dkianpal had not been guilty of any criminal 
breach of trust, so that this plea did not avail the appellants, 


In the High Court to which an appeal was taken by the 
appellants, the liability of Dhianpal was reduced as has been seen 
to a sum of Ra. 42, 993-4-2. For that sum tte appellants were 
held liable. The learned Judges reviewed the authorities on the 
question of the pious obligation of sons to discharge their deceased 
father’s debts and, in the result, held that if there was first a civil 
liability on the father’s part, followed by an act which transformed 
that liability into a crime, the sons were bound to meet the 
civil liability to the extent of the family property, their obliga- 
tion, in that behalf, being in no way altered by the father’s 
subsequent crime. Applying that conclusion to the facts, already 
stated, the learned Jadges were of opinion that when Dhianpal, 
on the 16th October, 1920, obtained authority to draw cheques 
upon the two accounts, there was nothing to show that he had 
then any dishonest purpose: but he did then become responsible 
to account for the whole Rs, 62,000, a civil liability which preceded 
his criminal misappropriations, if any there were. It had been 
suggested that Dhianpal’s actions bad been infected with criminality 
from the outset. That had not been proved, nor was it likely. 
They -believed that Dhianpal rctel at first in perfect good faith, 
and that it was not shown that he had subsequently been guilty 


_ of any criminal offence. : En gee A 
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` Their Lordships feel some surprise that on this question of 
criminality on the part of Dhianpal, none of the learned Judges 
attach any importance, nor indeed do they make any reference 
to the direct charge against him made in evidence by Mr. Bentett, 
for tothe conclusions, on that subject, of the accountant’s report, 
which the Committee had put in evidence and made part of théir 
case, Their Lordships of course quite recognize that the meré 
allegation of a criminal breach of trust, even on oath, is no evidencé 
that it wad committed, but it does seem strange that as againét 
parties innocent themselves of all crime, it should be sought tb 
establish a liability which would be non-existent if the only 


_ sworn allegation on the subject made on behalf of the plaintifts 


wore true. The point, however, ceases to be important, and any 
difficulty their Lordships might have had in dealing’ with two 


‘concurrent findings on tbis subject- is removed, by reason of 


this, that before the Board the fact that Dhianpal had been guilty 
of à criminal breach of trust was not really contested by the respon- 
dents, and that he was so guilty (for what amount is anothér 
thattér,) seems to their Lordships to have been clearly established. 
Before the Board, the respondent’s case was put as follows: 
A father, it was said, who accepts a sum of money to be held 
for another, or to be applied in a certain way, comed at 


‘once under a liability, ex confracty or quasi ex contradu, although 


there may be no right of action against him until he has besh 
guilty of some breach of duty, and this right of action may bë 
Enforced against his sons, although it appears that ultimately 
the father has criminally made away with the fund. This 
cbntention was supported by elaborate citation of authority. 
On the other hand, it was contended by the appellants, in an 
argument supported also by a great array of cases, that there 
were debts of a father with a stigma far short of criminality 
attached, for which his sons are not liable. It was not suggésted 
by the respondents that the sons of a deceased father were liable 
in reépect of a claim against him for criminal breach of trust. 
Nor was it denied that ultimately Dhianpal had béen guilty of 
such a breach. 

It is unnecessary, in these circumstances, as their Lordships 
think; forthe Board to go in this case into these queétiony of 
law; raised on either one side or thé other. In view of thé powéfs 
and duties prescribed for Dhianpal in relation to the Rs. 62/000, 
there was, as their Lordships have already shown, in teldtibñ td 
the moneys misappropriated by him, no antecedent duty id reapeet , 
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of.-Which sny-similar liability was either created or survived. Up 
-to the ‘moment of misappropriation his only duty in respect of the 
indneyd misappropriated had been completely fulfilled. He was, 
‘in relation: to these moneys, guilty of a criminal breach of trust 
fimpiiciter, and the difficult and doubtful question of_law ventilated 
by thé réspondents does not here, on the facts, call for decision. 
Similarly, the question of law raised by the appellants need not, 
for the same reason, here be discussed. 

But the question still remains, with a criminal breach of trust 


no longer in contest, what part of the Rs. 42,993-4-2, found to be.. 


due from Dhianpal,- represents his criminal misappropriations. 
This point has not been discussed in either Court in India, and it 
is one upon which affirmative evidence is lacking. 

First of all, as the credits allowed by both Courts to Dhianpal 
are in respect of the ascertained value of his expenditure upon 
the buildings, and not ss they should have been in respect of its 
actual amount, it is impossible to say whether the whole, or what 
portion of the amount, actually adjudged due represents criminal 
inisappropriation. Nor is there any affirmative evidence by refer- 
ence to which that lacuna can be supplied. Again Dhianpal’s 
actual drawings cannot, for reasons already given, be used to supply 


the missing figure: nor is there any other affirmative ppt forth- . 


coming from any other source. . 
In thes circumstances it appears to their Lordships tbat for 


want of better evidence the extent of these defalcations must be’ ` 


confined to a sum which is within the terms of an admission 
made by Dhianpal himself. - 

This admission is to be found in a letter, perhaps the last letter 
written by him before his death. It is addressed to Radhey Lal, 
clerk to the headmaster of the school on the 30th March, 1923, 
and after detailing his expenditure on the schools, amounting as 
he says to Ra. 41,206-15-8, Dhianpal proceeds :— 

“There 48 an amount of Rs. 66, 975 outstanding against my 
name; To this amount add Re. 4,248, received from other sources 
as detailed above: The total amount comés to Rs, 71,223-9-1, out 
of which deduct the total..:...amount expended, ie., Ra. 41, 206-15-8. 
Thus leaving a balance of Re. 30,016-9-5. Please show this amount 
in my hand, which I shall account later on.” 


No accounts of thia sum, or of any part of'it, are forthcoming, 
‘and in the absence of any affirmative evidence as to the further 
éxtent of Dhianpal’s misappropriations; this admission of his must; 
their Lordships think, be taken as the extreite medsute of thë 
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amount for which the appellants can in this action claim immunity, 
With regard to the sum of Rs. r2,976-6-6, the difference between 
the Rs. 30,016-9-8, and the sum of Rs. 42, 993-4-2 found by the 
High Court to be due from Dhianpal at his death, no case hag 
been made by the appellants, and the burden is upon them, to 
show that, with respect to that liability of their father’s | are 
not under a pious duty to discharge it. 

It follows that this appeal should be in part allowed, and: 
that the decree of the High Court of the 25th of July, 1928, should 
be for the principal sum of Rs, 12,976-6-6 only. 

And their Lordships will humbly advise His Majesty accord: 
ingly. As to coste, their Lordships think, that in the result, 
there ought to be no costs to either side in either Court in India, 
and the decree of the 25th of July 1928 must be farther modified 
in that sense. The. respondents must pay to the appellants five- 
sixtha of their costs of this appeal. 

Douglas Grant and Dold: Solicitora for the Appellants. 

H. S. L. Polak & Co.: Solicitors for the Respondent- 


x. JR Appeal allowed in part. 


PRESENT: Lord Atkin, Lord Macmillan, Lord Wright, Sir 
John Wallis and Sir Lancelot Sanderson. 


THE OFFICIAL ASSIGNEE OF MADRAS 


r 


- V. 
MERCANTILE BANK OF INDIA. 
[ox APPEAL FROM THE High Court or JupicaTurE aT Mappas]. 


Indtan Contract Act (IX of 1872), Sec. 178 (in its unamended form), con- 
struction of—Hedge by owner or any mercantile agent—Rvilway receipts 
included within the category of documents of title to goods—Hedge of 
railway receipts, tantamount to pledge ef the goods themselees— Pledge 
not affected by re-delivery by pleigee te pledgor for limited purpose— 
Letter of hypothecation creating equitable charge on goods—Hffect of 
absence of notice of Hen—Presidency Towns Insolvency Act (III af 1909), 
See. 52 (2) (c)—Repuisd ownership, a question of fact. y f 
The words “A person who is in possession of any goods’ &o in the 

unamended section 178, Indian Contract Act, 18723, being used without any 

express qualification, are wide enough to cover the owner of the gogds:as wel 
as any meccantile agent. 


- 
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Railway recelpts are ‘documents of title to goods” within sectlon 178, 
Contract Act: Ramdas v. Amerchand & Co. (1), followed. 

The well established ule of the English common law and the law merchant 
that the pledging of a bill of lading involves a pledging of the goods represented 


by the bill, applies equally to all the other documents mentioned in section | 


178 of the Indian Contract Act. They are guoad this matter assimilated toa 
bill of lading. Held, accordingly, that under sectlon 178 of the Contract Acta 
pledge of rullway receipts is not merely a pledge of the ifsa corpora of the docu- 
ments of title, but bas the same effect as the pledging of a bil of lading, and 
amounts to a valid pledge of the goods themselves to which the railway receipts 
telate: Ramdas's case (1), (a decision on section 103, Contract Act), applied s 
McEwan v. Smith (2); Inglis v. Robertson (3) ; and Dublin City Distillery v. 
Dokerty (4), referred to 


The pledgee may re-deliver the goods to the pledgor for a limited purpose 
without the pledgee thereby losing his rights ander the pledge: North 
Western Bank v. Poynter (5), and Im re David Allester Lid. (6), relied 
on. 


A letter of hypothecation which was In terms an anknowledgment by the 
borrower that he had deposited with the lender documents of title (rallway 
receipts) relative to certain goods then either In transit on the railway or in 
the transit sheds or godowns of the Railway, as collateral security for an 
advance, and conferring a power of sale |in case of default, constitutes a good 
equitable charge on such goods in favour of the lender. The rights between 
the immediato parties do not depsad on notice, and therefore, even In the 
absence of notices by the lender of his lien to the custodier (Railway Company), 
the charge is binding at least as between the borrower and the lender, and is 
equally binding, in the eveat of the borrower's insolvency, on the Official 
Assignee who merely stands in the borrower's shoes, and bas as against the 
lender no higher or better right {ban the borrower had at the date of the in- 
solvency-: Ja re Slee (7), and I» the matter af Ambrose Summers (8), followed. 
in re Hamilton Young & Co., ex parts Carter (9), and Brandis v. Dunlop 
Rubber Ce., (10) referred to., 


It is a question of fact, under sectlon 52 (2) (c), Paa Towns Insol- 
vency Act, 1909, whether or no the circumstances were such as to create reputa- 
tion of ownership in the insolrents 


Held, oa the ridens, “that the goods were not In the possession, order or 
disposition of the insolvents, still lees that they were so with the consent of 
the true owner. Nor were the circumstances such as to make the insolvents 
the reputed owners thereof. ` ; 

z ig” 

(1) (1916) L. R. 43 I. A. 164; 24C L. J 3a1;I L, R. 40 Bom. 630, 

{2) (1913) 2 H. L. C. 309. 

(3) [1898] A. C. 616. (4) [1914] A. C. 823. 

(8) [1895] A.C. 56. (6) [1922] a Ch. arr. 

(7) (1872) L. R. 15 Eq. 69. 

(8) (1896) I. L. R. a3 Cale, 593. a 

(9 [1905] 2 K. B. 772. (10) [1905] A, C. 454 
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P.C. Reputation in this connection has reference to a hypothetical indtyjdual 
1934. who is assumed to krow those facts which are capable of being generally 
~ known to those who choose’ to make inquiry on the subject. Ex parte 


The Official Assignee Watkins (1) 3 Fatesrappa v. Thippanna (2), relied on. 

„of Madras Judgment of the High Court, Madras (T-L. R. 46 Mad 177), affirmped. 

e ie ea Appeal No. 44 of 1933 from the judgment of the High Court, 
Madras, Appellate Jurisdiction, dated the 18th April, 1932, setting 
aside the judgment and order of Mr. Justice Waller, dated the °* 

` qth January, 1930, passed in exercise of the Insolvency Jurisdic- 
lion of the High Court. : : 

The facts of the case are set out in the Board’s judgment, and 
in the judgrient of Stone J. delivered i in the Court of- - Appeal ; ; see 
de L R. 56 Mad. r77. 


The principal question for determination on the appeal was, ` 
‘whether in law the pledge and endorsement of a railway receipt 
Rx TEA operates as a constructive delivery Of possession to the endorsee of 

the goods it represents. The appeal also raised subsidiary questions 

as to the effect of a letter of bypothecation and the operation of 
' the reputed ownership clause in the Presidency Towns Ingolvency:” 

Act, 1909. 

~ Vanden Berg, E. C, W. H. Moresby and Quintin Hoge for 

the Appellant ı 


Even if the railway receipts were documents of title, the tans 
fer ‘or endorsement of, the railway receipts had not: the effect of 
giving constructive possession of the goods covered thereby, and» 
it was in any event the documents alone, and not the goods, which 
were pledged. Further, the old section 178 of the Contract Act 
did not apply at all to a pledge by the owner of the goods. Z» ian 
Factors Act, 1844; McEwan v. Smith (3) ; Inglis v. Robertson G); 
Dublin City Distillery v. Doherty, (5), and Ramdas v. Amerchand 
& Co. (6), referred to and discussed. = 


Assuming that the goods had been pledged, they were in the 
possession, order or disposition of the insolvents by the consent 
and permission of the Bank within the meaning of section 5a (2) 
(c) of the Presidency Towns Insolvency Act, 1909. : 

The letter of lien was never formally put in evidence, and 


(1) [1879] 8 Ch. App. 520 (528). 

(2) ( 913) I. L. R. 38 Mad. 664. 

(3) (1849) 2 H. L. C. 309. 

(4) [1898] A. C. 616. 

(5) [1914] A.C. 823. 

(6) (1916) L. R. 43 L A. 164 51. L. R. 40 Bom. 630 ; 24C. L J. gar. 


Lord Wright. 
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in the absence of any intimation by the Bank to the railway 
company that the Bank had acquired an interest in the gcods, the 
Bank could not be deemad to havo possession of the goods, The 
Bank could be deemed to be in possession only after rotice to and 
attornment by the carrier. 


. Stuart Bevan K. C. and Sir Thomas Strangman for the 
aR bapondent The words “A person who is in possession” &c. 


„in section 178 of the Contract Act (as it stcod before its amend- . 


ment by Act 4 of 1930) do riot exclude a pledge by the owner of 
the goods, Railway receipts are documents of title to goods, as 


held in Ramdas’s case, (1), and upon a correct interpretation of l 


section 178a pledge of the `dccuments is in effect a pledge of the 
goods themselves. 


Moreover, by reason of the letter of hypothecation, the Bank . 


as pledgees of the railway receipts had a right as against the 
Official Assignee to possession of the relative gcods. The Recei- 
ver in insolvency takes the insolvent’s property subject to all 
the linbility which affected it im the insolvent’s -hands: “Jn re 
Garud (2). - i 

The reputed ownership clause of the Presidency Towns Insol- 
vency Act, 1909, has no application to the circumstances of “the 
present case, and the goods were not within the possession, order 
and disposition’ of the insolvents: 2x parte Atkin Brothers (3), 
Ex parte Carter (4); Fakeerappa v. 5 al (5); Simeons v. 
Durand’s Trustees (6). 


Var den Berg, K C. replizd. 
Their Lordships’ judgment was delivered by 


Lord Wright :—The appellant is the Official iais of 
Madras in whom the property vested on insolvency of C. K. Nara- 
yana Ayyar & Sons (who will be referred to hereafter as the 
insolvents); the question in the appeal is whether the appellant 
or the respondents are entitled to the proceeds of certain consign 
ments of ground nuts; the primary issue is whether the respon 


U) (1916) L. R. 43 L A. 164; L L. R, 40 Bom, 690 ; 24 C. L. J. 320. 
(2) [1881] 16 Ch. D 522 (531). 

(3) [1904] 2 K. B. 753. 

(4) [1905] 2 K. B. 772. 

(5) (1913) I. L. R. 38 Mad. 664. 

(6) [1928] 2 K. B, 66. 
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dents who had advanced monies on the security of the railway 
receipts in respect- of these ground nuts obtained a valid pledge 
of the goods. Certain further or alternative questions will be 
dealt with subsequently. 

The appellant succeeded befure Waller, J.; his decision was, 
however, reversed on appeal by the High Court of Judicature of 
Madras, Appellate Jurisdiction ; the appellant now appeals to His 
Majesty in Council. 

There is little dispute about the facts. The insolvents did a 
large business in ground nuts, which they purchased from the 
up-country growers; the nuts were then despatched by rail arrived 
in Madras by one qr otber of two railways, the Madras & Southern 
Mahbratta Railway or the South Indian Railway. There was 


~ a working arrangement between these railways and the Madras 


Port Trust, which worked its own railway system within the port 
and took over the consignments of nuts when they arrived at the 


.-port The Port Trust had its transit sheds, but there were also 


on its premises godowns leased to traders. One such godown, 
referred to as the X warehouse, was leased to the insolyents, but 
there was.on it a signboard bearing the name of the respondents. 
For many years the respondents had financed the consignments 
of nuts purchased and consigned by the inaolvents; their method 
was to grant loans against particular consignments. The general 


-: i “course of business was for the insolvents to obtain from the railway 


companies in respect of each consignment or wagon load a railway 


. Teceipt which will later be more particularly described; sometimes, 


however, the up-country seller appeared as consignor and con- 
signee, in which event the receipt was endorsed and delivered 
to the insolvents; sometimes the seller was named on the receipt 
as consignor, while the insolvents were consignees ; in other cases 
the insolvents were named on the receipt both as consignors and 
consignees. Each receipt gave full particulars relating to the 
goods, the wagon number, the marks of the bags, the number, 
and go forth. It contained the following condition: 

“ That the railway receipt given by the N. G. S. Railway Com- 
pany for the articles delivered for conveyance must be given up 
at destination by the consignee to the railway company or the 
railway may refuse to deliver and the signature of the consignee 
or his agent in the delivery book at destination shail be evidence 
of complete delivery. If the consignee does not himself attend 
to take delivery he must endorse on the receipt a request for deli- 
very to the person to whom he wishes it made, and if the receipt 
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is not produced the delivery of the goods may, at the discretion of P.C. 
the railway company be withheld until the person entitled in its 1934. 
opinion to receive them hes given: an indemnity to the satisfaction The Offical Assignee 
of the railway company,” of Madras 

The condition recognises à practice of allowing delivery with- The Mercantile Bank l 
out production of the receipt analogous to that often followed in dia, Limited, 
the case of-bills of lading, whereby delivery is made on an indem- Lord Wright. 
nity if bills of lading are not forthcoming, As in general the ingol- 7 
vents wanted loans against consignments tbeir practice was top’ -7> 
bring or send to the respondents the railway receipta, duly endorsed” *- ~ 
by them in blank, with a letter of hypothecation and a promissory 
note, and, if the values were satisfactory and the transaction was 
in order, the loan was granted, the insolvents ‘executing a pro- 
missory note for the amount and the letter of hypothecation, ` “5 
which was doly completed with full particulars of the security. 
The railway companies were, no doubt, aware of this general... 7. 
course of business, but were not notified that it had been followed’ ” -~>* > 
in respect of any particular transaction. When the goods arrived l 
at tbe port, delivery was taken from the Port Trust against the ` 
railway receipts; these the respondents had retained, but in 
orcer to enable them to obtain delivery the practice was to hand‘ 
them to the representative of the insolvents, who paid freight and 
unloaded the goods from the wagons into the X warehouse, where so> 
they çame into the actual poss:ssion of the respondents. eee 


The insolvents were adjudicated bankrupt on the r1th February, 
1929, the date of the insolvency being the 7th February, 1929. Al . 
that latter date. the goods, which are the subject of this appeal, 
consisted of 7, 993 bags of ground nots,, represented by 46 railway $ 
receipts; all the goods were at the time eitter in transit on the 
railway or in the transit sheds or godowns of the Port Trust. Of 
‘the 46 receipts, 14 reprerenting 2, 975 bags, had been prerented 
on the yth February, rga¢, to the Pcrt Trust by the insolvents, 
who had received them from the respondents, in accordance with 
the method and for the purpose descrited above, but the Port Trust 
refused to give delivery and urloaded these bags into its own 
sheds or godowns because payment of the freight was not forth- 
coming ; the remaining 32 receipts were presented by the respon 
dents after the insolvency ; in view, however, of the dispute 
which culminated in the present suit, delivery was refuted by the 
Port Trust, and all the goods were eventually sold under orders 
of the Court, the proceeds being hela by the respondents to abide 


the result of these proceedings. 


k 
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The main question (putting aside fcr the moment any com- 
sideration of the letter of hypothecation) is whether the pledging 
of the railway ieceipts wasa pledge of the goods represented by 
them or merely a ploige of the actual documents, that ia, what 
has been called a pledge cf the i~sa ecrpora of the dccuments, 
The solution of the question Cepends on the true effect of section 
178 of the Indian Contrict Act, 1872, as then in force ;-that 
section which has since been repealed by the Indian Contraet 
(Amendment) Act, 1930, and replaced by a new section 178, was 
in the following terms :— 

A persom who is in possession of any pe or of any bill of 
lading, dock warrant, warehouse keepers certificate, wharjfinger’s 
pertificate or narrant or order for delivery or any other document 
of title to goods, may maks a valid pledge of such goods or documents : 
‘Provided that the patonce acts in good Jaith-and under arcumstances 
which are not such as to raise a reasonable presumption that the 
pawnor is acting improperly : 

Provided also that such goods or documents Jao not we obtained 
Jrom their lawful owner or from any person in latoful custody of them 
by means of an offence or fraud. f 

By section 172 a pledge is defind as “a bailment of goods as 
security for payment of a debt or performance of a promise.” 

‘The first matter to be decided is whethera railway receipt 
such as those in question is a dccument of title to the goods 
witbin the section. Tneir Lordships are of opinion that'it is 
In Ramdas v. Amerihand & Co., (1) this Board kelj that a 


-railway receipt was an “instrument of title” within section 103 of 


‘the Contract Act ; the Board said in that care that no distinction 
could be drawn between the term “dccument of title” and the term 
“instrument of title”; and accordingly also held that the railway 
receipts were documents of title to goods within section 178 
Their Lordships likewise in the present cage see no reason for 
giving a different meaning to the term in section 178 from that 
given to the terms in sections 102 and 103 ; in addition a railway 
receipt is specifically included in the definitiun of “mercantile 
document of title to goods” by section 137 of the Transfer of 
‘Property Act, 1882, which, in virtue of section 4 of the Act, is to 
‘be taken as part of the Contract Act as being a section relating to 
conttacts, A railway receipt is now included in the definition of 
documents of title to goods in section 2 (4) cf the Indian Sale of 
Goods Act, 1930. 


(1) (1916. Ly R. 4g 1. A. 164+ Ta Te R. qo Pom, 6go 4 C. Le Je geo. 
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The two questions which next arise on section 178 are (r) 
Whether the words “a person who is in possession of any goods 
or of any bill of lading,” etc., include the owner, and (2) whether 
a pledge of the dccuments is a pledge of the goods as distinct 
from the documents. The questions must be separately considered ; 
both depend on the words of the section read in connection with 
the rest of the Act.” 

‘But the arguments ddvanced on behalf of the appellant have 
sought to treat the matter as concluded ‘by the history. and present 
state of the relevant law in England, which will now be briefly 
‘summarised. At the common lawa pledge could not be created 
except by a delivery of possession of the thing pledged, either 
actual cr constructive. It involved a bailment. If the pledgor 
had the actual goods in his physical possession, he could effect 
the pledge by actual delivery; in other cases he could give 
possession by some symbolic act, such as handing over the 
key cf the store in which they were, If, however, the goods 
‘were in the custody of a third person, wbo held for the bailor 
so that in law his possession was that of the bailor, the pledge 
could Le effected by a change of the possession of the third 
party, that is by anorder to him from the fledgor to hold for 
the pledges, the change being perfected by the third party attorm 
ing to the pledgee, that is acknowledging that he therenpon 
held for bim ; there was thus a change of possession and a con- 
structive delivery: the goods in the hands of the third party 


335 


became by this prccess in the possession constructively of the ` 


pledgee. But where goods were represented by documents the 
transfer of the documents did not change the possession of the 
goods, save for one exception, unless the custodier (carrier, 
warehouseman or such) was notified of the transfer and agreed to 
hold in future as bailee for the pledgee. The one exception was 
the case of bills cf lading, the transfér of which by the law 
-merchant operated as a transfer of the possession of, as well 
as the property in, the goods. This exception has been explained 
on the ground that the goods being at sea the master could not 
be notified ; the true explanation may’ be that it was a rule of the 
law merchant, developed in order to facilitate mercantile tram- 
sactions, whereas the process of pledging goods.on land was 
regulated by the narrower rule of the common law and the matter 
remained stereotyped in the form which it bad taken before the 
importance of documents of title in mercantile transactions was 
realized. So things haya remained in the English law: a pledge 
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of documents is not in general to be deemed a pledge of the 
goods; a pledge of tke documents (always excepting a bill of 
lading) is merely a pledge of the fsa corpora of them ; the common 
law continued to regard them as merely tokens of an authority to 
receive possession, though from time to time representations were 
made by special juries that in the ordinary practice of merchants 
transfers of documents were understood to pass possession, as for 
instance in 1815, in Spear v. Traves (1). The common lawrule 
was stated by the House of Lords in McEwan v. Smith (2). The 
position of the English law has been fully explained also more 
recently in Inglis v. Rabertson (3), and in Dublin City Distillery 
v. Doherty (4) But there also grew up that legislation which 
is compendiously described asthe Factors Acts, the first in 1823, 
then an Act in 1825, then an Act in 1842, .then an Act in 1877, 
and finally, the Act in 1889 now in force. The purpose of thése 
Acta was to proiect bankers who made advances to mercantile 
agents: that purpose was effected by means of an inroad on the 
common law rule that no one could give a better title to goods 
than he himself had. The persons to whom the Acts applied 
were defined as agents who bad in the customary course of their 
business as such authority to sell goods or to consign goods for 
sale or raise money on the security of goods; in the case of 
such persons thus entrusted with possession of the goods or the 
documents of title to the goods, the possession of the goods or 
documents of title to the goods was treated in effect as evidence 
ofaright to pledge them, so that parties Jona fide and without 
notice of any irregularity advancing money to such mercantile 
agents onthe goods or Cocuments were held entitled to a good 
pledge, even though such mercantile agents were acting in fraud 
of the true owner. Section 3 of the Factors Act, 1889, provides 
that “a pledge of document of title to goods sball be deemed to 
to be a pledge ‘of the goods.” It has been held that this section 
only applies to transactions within the Factors Act [Jagis v. 
Robertson (3), supra]. 

Thus the curious and anomalous position was established that 
a mercantile agent acting it may be in fraud of the true owner, ` 
can do that which the real owner cannot do, that is, obtain a loan 
on the security of a pledge of the goods by a pledge of the docu: 


(1) (1815) 4 Camp. 281. 
(a) (1849) a Hè L, C. 309, 
(3) [1898] A. C .616, 

(4) [1914] A, C, 823. 
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ments, without the further process being necessary of giving 
notice of the pledge to the warehouseman or other custodier and 
obtaining the litters attornment to the change of possession. But 
it is obvious that the ordinary process of financing transactions 
in goods is much facilitated by ability to pledge the goods by 
the simple process of pledging the documents of title. It need 
not be repeated that bills of lading stand apart, nor need it be 
observed here that some warehousing companies have, by means 
of private Acts, assimilated their warrants or delivery orders to bills 
of lading for this purpose. 

It has been strenuously contended on behalf of the appellant 
that section 178 of the Contract Act of 1872 must be construed 
as embodying the same principles as those of English law, that 
. is, as being limited to mercantile agents, or at any rate to per- 
sons other than the owner of the goods. The Indian Factors 
Act, 1844, which extended to India the provisions of the English 
Factors Act, 1242, was invoked in argument on both sides, 
particular reliance being placed on section 4 of that Act. That 
section defines documanta of title in the same terms as the English 
Act, and proceeds to enact that any agent duly entrusted and 
possessed of any such documents of title shall be deemed to have 
been entrusted with the possession of the goods represented by it, 
and that all pledges of, and liens upon, the documents shall be 
deemed to be pledges of, and liens upon, the goods to which the 
same relate, The latter provision is the same in substance as 
that which is now reproduced in section 3 of the English Act of 
1899. (1889 ?). : 

But section 178 of the Contract Act, 1872, has omitted the 
word “agent,” and has without express qualification made the 
section apply to “a person who is in possession of any goods or of 
any bill of lading, etc.” The Appellate Court have decided that 
these unqualified words are wide enough to cover the owner as well 
ag any mercantile agent, Their Lordships agree with that ruling. 
It was pointed out by this Board in Ramdass case (1) (supra) that 
the Act of 1872 wasan amending as well asa consolidating Act, 
and that beyond the reasonable interpretation of its provisions, 
there is no means of determining whether any particular section 
is intended to consolidate or amend the previously existing 
law. Their Lordships did not in that case see any improbability 
in the Indian Legislatura having taken the lead in a legal 
‘reform. i 


(1) (1916) L. R. 43 L A. 164. 
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It may well have seemed that it was impossible to justify a 
testriction on the owner’s power to pledge which was not imposed 
on the like powers of the mercantile agent. The same observation 
may well be true in regard to the words now being considered. 
The reasonableness of any such change in the law is well illustrated 
by, the facts of the present case, where it was cleaily intended to 
pledge the goods and not merely the railway receipts and the 
respondents have prid in cash the advances they made on that 
footing. In these circumstances, it would be indeed a hardship 
that they should lose their security.. That such a hardship 
would still be experienced in England in the like cass is no 
argument against their Lordships’ conclusion, nor is it an argument 
that section 178 as subsequently amendei in 1930 and now in 
force has in terms limited the privileges under it to the case, 
of pledges by mercantile agents. The construction of the 
section now in question must depend on its precise words; 
these words would, no doubt, include cases where the plejgor 
was a mercantile agent, but there is nothing in the section 
requiring its scope to be so limited or to exclude the owner 
from’ its operation. The Indian Legislature may well have 
appreciated in 1872 the exigencies of business, even though in 
1930 they recanted. Or perhaps they did not appreciate fully the 
effect of the actual words of the section. But these words must 
be construed as they stand. There bas been, in faet, no decision 
in Indi: contrary to the view that “any person, etc.,” includes 
owner ; the decisions appear to have turned on the meaning of 
the word “ possession,” and on such distinctions as that between 
mere custody and juridical possession. An examination of 
sections ro3 and 108 of the Act seams rather to strengthen than 
to weaken the construction which the respondents contend for, 
and which appears to their Lordships to be right. 

The other question arising under section 178, viz, whether 
under its terms a pledge of the documents amounts to a pledge 
of the goods should also, in their Lordships’- judgment, ba 
answered, as it was by the Appellate Court, in favour of the 
respondents. The principle that goods might be pledged by 
pledging the documents of title had been fully established by the 
Act of 1844, as already explained ; the actual words of section 178 
are susceptible of beinz construed as meaning that under that 
section the same rule was intended. No doubt the language of 
section 178 is abbreviated ; but “a valid pledge of such goods or 
documents,” may more properly be interpreted as identifying 
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the pledging of one with the pledging of the other. It is to be 
noted that the list of documents enumerated is headed by “ bill 
of lading,” the pledging of which admittedly involves a pledging +, 
of the goods, and it seems that as the language of the section 
applies equally to bills of lading ani all the other documents, The 
all these documents are intended to be assimilated for purposes 
of pledge, so that the pledging of any ons of the classes of docs 
ments enumerated has the same effect as the pledging of a ‘bill 
of lading. This was the view adopted in regard to railway 
receipts in Ramdas’s case (supra) (1). In that case it waa held that 
the pledging of a railway receipt had the sime effect on the right 
of stoppage in ¢vansitu under section 103 as a pledging of the 
goods; the railway receipt gwoad this matter was assimilated 
fo a bill of lading. It seems difficult to deny the same consequence 
under section 178 toa pledge of the documents, especially as the 
Board held in Ramdas’s case (supra) (1) that documents and 
instruments of title bad the same meaning in both sections 
A" pledga” is definsd as stated abova to be a bailment of goods 
as sectrity (section 172), hence it seems that ssctiom 178, the 
marginal note to which is “ pledge by the possessor of goods or 
of documentary title to goods,” can only be dealing with pledges 
of goods, though the section uses the words “pledge of such 
goods or documents.” In other words it is describing a pledge 
of goods, either by pledging the goods co nomine or by pledging the 
relative documents, 

On this construction of section m the sponde were, 
on the facts of the case, entitled to their security in the ground 
nuts represented by the 46 aay receipts as being validly 
pledged to them, i 

It was contended that even on this view the goods represented’ 
by the 14 railway receipts presented on the 7th February, 1929, 
were in a different position, because, it was said, the respondeiits 
had parted with their pledge on these goods by giving batk’ 
possession of the railway receipts to: the ingolvents, In their 
Lordships’ judgment this contention is based on a misuse of the 
word “possession.” The respondents did not’ part with the 
possession of the goods or receipts in the ‘juridical sènse of that 
word; they merely parted with the custody, by entrusting the 
receipts to the insolyents as their agents cr mandatories’ for 
the special purpose of convenient dealing with-the -goods by 
collecting them from the Port Trust and unloading them from 


(1) (1916) L. R. 43 L A. 164; 1. L. R. 40 Bom, 630 ; 24 C; D. J. 320: 
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the railway wagons or transit sheds and putting them into the 
X godown warehouse on behalf of the respondents. Such 
action does not involve a parting with posession and accordingly 
it does not in any way affect rights of pledge; the redelivery 
by the pledgee to the pledgor fora limited purpose without the 
pledgee thereby losing his right, is illustrated by North Western 
Bank v. Poynter (1), and the more recent case in re David Allester, 
Ltd. (2). In both these cases the limited purpose was in order that 
the goods should be realizsd by the pledgors a3 experts in that class 
of business, In this case the limited purpose was that the goods 
should be handled, not by the respondents who were bankers, but 
by those whose business it was to do so. Such procedure is in the 
usual course of business, and is obviously either recessary, or at 
least convenient for the conduct of the business in question. This 
point also fails the appellant. 


The above conclusions are sufficient to dispose of the appeal, 
but a further point taken on behalf of the respondents would in 
itself, in the opinion of the Board, be sufficient to decide the appeal 
in their favour. Reference has already been made to the letter 
of hypothecation, which, in the cas of each advance, was completed 
by the inaolyents. The finding of the Trial Judge on this point 
is that “in order to finance the transaction the insolyents took 
the railway receipts to the bank with promissory notes and letters 
of hypothecation.” The letter of bypothecation was in terms 
an acknowledgment by the ingolyents that they had deposited 
thé property documents and securities thereunder-mentioned as 
collateral security for the advance, with a power of sale in the 
cass of default and various ancillary provisions, This letter, 
in their Lordships’ judgment constitutes a good equitable charge 
which is binding between the insolyents and the respondents, 
and is equally binding on the appellant who, for this purpose, 
merely stands in the insolvents’ shoes, and has as against the 
respondents no’ higher or better right then the insolyents had 
at the date pf the insolvency, An analogous case was considered 
inex parte North Western Bank, in re Slee (3), where a letter of 
lien over wools of the bankrupt which were in his warehouse, 
was held to create a good equitable charge in favour of 
bankers who had made advances; no delivery of the warrant 
for wools had been made; but it was held that the bankers had 

(1) [1895] A. C. 56. 

(3) [1922] a Ch, air, i 

(3) (1872) Ly R. 15 Eq. 69. , a S 
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a good title against the trustee in bankruptcy. This authority 
was followed and approved in se Hamilton Young & Co. e3 p. 
Carter (1). In that case the traders who had obtained advances 
‘from bankers on the security of cloth of the traders then in the 
hands of bleachers, gave letters of lien to the bankers- accompanied 
by the bleachers’ receipts for the goods. The. Court of Appeal 
rejected the argument that the letters of lien were void under the 
Bills of Sale Act: such matters are not here material because in 
India there ia no legislation corresponding to the Bills of Sale Acts. 
Apart from that question Vaughan Williams, L. J., thus sumnied up 
the general position at p. 78} :— 

“The result of the practice detailed seems to be that in respect 
of the matter and preparation and shipment of the goods, the 
Management and direction of these goods for the purposes of 
bleaching, dyeing and shipping, until the bills of lading were 
handed over, rested entirely with [the debtors], and that no pro- 
perty other than by way of a lien or charge would pass to the bank 
until the bills of lading were handed over, but that the bank had 
in equity a rightto an injunction restraining [the ‘debtors] from 
doing anything inconsistent with their holding the goods on account 
of the bank and under lien to the bank. ” 

There was in that case notice by the bank of their lien to 
the bleachers shortly before the insolvency, but the statement 
of the bankers’ rights in equity as against the debtors, and con 
sequently as against the trustee in bankruptcy, is not made with 
reference to any question of notice. The rights between the 
immediate parties do not depend on notice, just as in the case 
of an equitable assignment of a debt notice is not necessary to 
complete the equitable right as between assignor and assignee. 
Thus in Brandis v. Dunlop Rubber Company (2), it is clear that 
there was a good equitable assignment as between the merchants 
as assignors and the financiers as assignees, though the assign- 
ment was not completed in the sense that the debtors to the 
merchants were bound by it or bound to pay the assignees, with- 
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out receiving notice of it. Thus at p. 462 Lord Macnighten says: , 


“ As between Kramrisch & Co. [the merchants} and Brandts’ -[the 
bankers] the assignment was perfect without them” (sc. the 
documents giving notice to the debtors) In the same way in 
the present case, though itis true that no third party holding the 
goods or dealing with them without notice of the respondents’ lien, 


(1) [1905] @ K. B. 772. 
(2) [1905] A. C. 454. 
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would be affected by that lien, tbis is a.consideration which is 
irrelevant tg the equitable rights constituted as between the 
respondents ard the insolvents, In this case nobody’s rights are 
concerned except the rights as between these immediate parties 
the appellant merely stands in the insolvents’ shoes. 

A similar course of 1easoning has been applied in India, for 
ingtance, in the case of Jn re Ambrose Summers (1). 

‘Some objection was raised on the hearing of the appeal 
that the question of the effect of the letters of hypothecation 
had nct been an issue inthe Courts below, and indeed that the 
letters of hypothecation had not been proved except in general 
terms. But both in the first Court and in the Appellate Court 
this issue is referred to, and the Trial Judge finds the facts. 
Before this Board the point was argued as an alternative, and 
in view of the conclusions stated above as to the application of 
section 178 of the Contract Act, it may be regarded as not calling 
for decision. But this point by itself would be enough to decide 
the case against the appellant even if he were right in the construc- 
tion of section 178, for which he has contented. 

-A still further point was raised on behalf of the TATO E 
it was argued that if under section 178 the respondents did not 
geta gocd pledge at law by the delivery of the railway receipts, 
still that delivery considered on all the facts of the case, was 
evidence of a good equitable charge at least as between the” 
immediate parties even ignoring the accompanying letters of 
hypothecition, That argument found favour with the Appellate 
Court, and their Lordships think it is well founded. Lven if the 
documents of -title are regarded as merely tokens of an authority 
to receive possession, it seems that their transfer for value by way 
of security for advances must at least raise an equily as between 
transferor and transferee entitling the latter to an orcer restraining 
the former from himself claiming delivery of the relative goods 
without producing the receipts, If so, the appellant must be 
subject to the same equity: 

There still remains for consideration a final point raised on 
behalf of the appellant,- which is that on any view of the cace 
the consignments of nuts in question constitute property divisible 
among the creditors in virtue cf tection 52(2) c, of the Presidency 
Towns Insolvency Act, 1909, which corresponds with the similar 
clause in the English Bankruptcy Act, as “goods being at the com- 
mencement of the insolvency in the possession order and disposition 


(1) (1896) I. L, R. 23 Cale. 592, 
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of the insolvent, in his trade or business by the consent and 
fermission of the true owner under such circumstances that 
he is the reputed owner thereof.” This point can be shortly 
here disposed of. Ifthe goods in question were vilidly pledged 
under section 178 as their Lordships have held, they were not in 
the possession of the insolvents, because the railway company held 
the goods as bailees of the respondenta, the posesssion by the 
respondents of the documents of titlé being equivalent to the 
possession of the goods: hence these goods were not within the 
possession order and disposition of the ingolvents at all; it is 
the respondents who were entitled to obtain delivery of the 
ground nuts from the railway company. A similar conclusion was 


arrived at on analogous facts in Fakeeratga v. Thippanna (1). - 


It was argued that a distinction must be drawn in this connection 
in regard to goods represented by the r4 railway receipts 
that were handed over to the insolvents’- representative for the 
special purpose explained above, of unloading the goods into the 
_ X warehouse. Their Lordships, however, do not think that these 
goods are in any different position from the remainder for this 
purpose. The pleige was not affected by the handing over of 
the railway receipts for the limited purpose ; it was only for that 
purpose that the insolvents had the temporary possession, or 
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rather custody, of the railway receipts, and, that being so, there ` 


is no ground for saying that the goods were in the possession 
order and disposition of the insolvents, still less that they were 
so with the consent of the true owners, that is the respondents, 
as pledgees. Nor could it be said either eas to the consignments as 
a whole or as to the r4 consignments that the circumstances 
were such as to make the insolvents the. reputed owners. Reputn- 
‘tion in this connection has reference toa hypothetical individual 
who is assumed to know “those facts which are capable of being 
generally known to those who make enquiry on the subject,” in 
the sense explained by Lord Selborne in ex p. Watkins. (2): the 
general course of business and the relationship of the interested 
parties to the consignments and in particular the purpose for which 
the insolvents had custody of. the 14 receipts were inconsistent 
with any reputation of ownership in that sense. Reference may be 
made in this connection to the English cases of ex. p. North Western 
Bank (supra), (3) and in re Hamilton Young & Co. (supra), (4). 


(1) (1913) I L. R. 38 Mad. 664. (2) (1873) L. R. 8 Ch. 520 (528). 
(3) (1872) L. R. 15 Eq. 69. 
(4) [1905] 2 K. B. 772. 
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P P.C, The whole question under the clause is a question of fact, and 
1934-. their Lordships agree with the reasoning of the Appellate Court 
—— TEE 
Tho Officla) Assignee on this point also. 
of Madras In the result the appeal should, in their Lordships’ opinion, be 
The eani Bank dismissed with costs. ; 
of Indla, Limited. They will humbly go advise His Majesty. 
Lord Wright. Benton Yeates and Hart; Solicitors for Appellant. 
— E. F. Turnet and Sons: Solicitors for Respondents, 
KJR i Appeal. dismissed. 
PRESENT: Zord Blanesburgh, Lord Thankerton and 
Sir Lancelot Sanderson. 
P.C. BABU RAM NARAIN CHAUDHRY, SINCE DECEASED 
— (NOW REPRESENTED BY BABU JAGDIP NARAIN 
R - CHAUDHRY AND oTarRsS) 
November, 37 na = 


MUSAMMAT PAN KUER AND OTHERS. 
[On APPEAL FROM THE HIGH COURT oF JUDICATURE AT PATNA] 


Hinds Law - Mitakshara School—Reunion—Relationship within which reunion 
permitted. 


The text of Brihaspat} that ‘He who beling once separated dwells again through 
affection with his father, brother or paternal uncle is termed reunited with him,” 
- as Interpreted in the Mitakshara, (Chapter 11, Section 9, paragraphs 2 and 3), 
excludes reunion with other relations. Not only must the parties to the reunion 
have been parties to the original partition, but there isa further restriction as 
thd class of relationship to which reunion is limited under the Mitakshara 
Law, namely, (1) between father and son, (2) between brothers, and (3) between 
paternal uncle and nephews. The text of the Mitakshara beling clear and 
unamb:guous, recourse to othet authorities is excluded : Basanta Kumar Singha v, 
Fogendra Nath Singka (1), followed. 


Held, therefore, in a case governed by the Mitakshara Law, that an alleged 
reunion between distant cousins was not valid in law. 


Consolidated appeals No. 22 of 1931 from decrees of the High 
Court, Patna, dated the 3oth January, 1929, which-reversed decrees 


(1, (1905) I, L, R. 33 Cale, 971; 3C. L. J. 98. 


Von. LX.] PRIVY COUNCIL, 


` 


of the Additional Subordinate Julge, Patna, dated the 26th 
February, 1927. 


The parties were governed by the Mitakshara Law, and thə 
substantial question of law for determination on the'’appeals was, 
whether an alleged reunion between distant cousins was valid. 
The High Court, on the authority of Basanta Kumar Singha v. 
Jagendra Nath Singha (1) answered the question in the negative. 
In the course of their judgment on this part of the case, they 
said : 


“But assuming that there was reunion in fact: the question 
still remains whether it has any operation in law. The leading 
text on this subject is that of Brihaspati Now, if literally con- 
straed, reunion must be restricted to three classes of cases, (1) 
between father and son, (2) between brothers; and (3) between 
paternal uncle and nephew; but it was strongly urged before us 
that the text should be read as illustrative and not as restrictive. 
The Mitekshara is perfectly clear on the point that “ reunion cannot 
take place with any perton whoever it be but only with a 
father, a brother, or a paternal uncle” (see Setlur’s Collection of 
Hindu Law Books, p, 51). The parties are governed by the 
Mitakshara Law and are bound by the construction which the 
author of the Mitakshara has placed upon the text of Brihaspati. 
It is settled beyond doubt that the text is interpreted literally by 
the Mitakhara and the authorities of Southern India and Bengal 
as exclading reunion with other relations. It is quite true that the 
text has been differently interpreted in the Mithila School and 
in the Bombay School; but we are concerned with the interpreta- 
tion which the text hag received in the Mitakshara.” 


DeGruyther, K. C. and Wallach for the Appellant: During 
the arguments reference was mede to Mayne’s Hindu Law, 
para, 496; Sarkar’s Hindu Law, 5th ed. pp. 446, 4473 
Basanta Kumar Singha v. Jagendra Nath Singha (1); Hira Singh 
v Mst. Manglan(2); Palani Ammal v. Muthwosnhatachala 
Moniagar (3). 


Dunne, K. C. and Hyam for the Respondents were not called 
on to argue. 


' 


G) (1908) I. L., R. 33 Calc, e715 3C La f. 98: 
(2) (1927) 1, L. R. 9 Lah, 324 (330). 
(3) (1ga4) I. L, R, 48 Mad. a54 (258) (P. C.) 
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BiG: Their Lordships’ judgment was delivered by 
1 


IA, Lord Thankerton :—These are consolidated appeals from four 
Babu Ram Narain decrees of the High Court of Judicature at Patna, dated the 3oth 
Chaudhry January, 1929, wbich reversed two decrees of the Subordinate Judge 

` Musammat Pan Kuer, of Patna, dated the 26th February, 1927. 


November, 27. The original appellant, Ram Narain Chaudry, was plaintiff 
aa in the two suits in which these decrees were made and which 
were instituted by him in 1924, but he has recently died and 
the present appellants are his personal representatives. ‘The 
main question, which is common to both suits, is whether the 
original appellant was entitled to succeed to the whole estate of 
Ram Kishore Chaudry, who died on the 27th July, 1917, or other- 
wise to one-half thereof. 


The following pedigree shows the relationship of the parties 
_ concerned :— ; 
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Gayanandan Chaudry, who was tho common ancestor of 
Ram Narain, the original appellant, and Ram Kishore, had 
six sons, of whom the four appearing in the pedigree in 1887 
formed a joint Hindu family. Of the remaining two, who do 
not so appear, one had separated from the family before that 
date and the other had died without issue. In 1887 a partition 
took place bstween Dubhri and Bidhion the one hand and Lila 
and Fateh on the other hand. 

Bidhi died in March, 1895, predeceased by his brother 
Dubbri. Family disputes resulted in a partition, the family 
property being partitioned under an award dated the r4th July, 
1896, in half shares as between’ Shankar on the one hand and 
Lal Narain and Lachmann onthe other hand. The joint family 
at that time consisted of Shankar and his two sons, Kunj Bihari 
and the original appellant, and Lal Narainani Lachmann, along 
with the latter’s son, Kishore, if then in existence. In the view 
that their Lordships take, it is unnecessary to decide whether 
Kishore was then in existence. The appellanis found on an 
ekrarnama or agreement between Shankar, Lal Narain and 
Lachmann made in July, 1896, the genuineness and effect of 
which is in dispute and which will be referred to later. 

In 1908 there was a partition between Lal Narain and Lachmann, 
and Lal Narain died in September, rgo9, leaving his widow, 
Musammat Pan Kuer, responde:t No. 1 in these appeals, and 
three daughters, but no son. Lachmann obtained possession of 
Lal Narain’s estate to the exclusion of the widow and daughters, 
although he subsequently made some provision for the widow. 
Lachmann died in April, rg12, and his estate devolved on his 
only son, Ram Kishorer As already stated, the last-named died 
in August (July ?), 1917, and the present dispute arose as to the 
succession to his estate. It is sufficient to state that the three 
main contestants were Ram Narain, the original appellant, whe 
claimed the entirety by survivorship under an alleged reunion 
between -him and Kishore in June, 1917, or, alternatively, a 
moiety under the agreement of 1896; respondent No. 1, who 
claims under the will of Ram Kishore ; and the heirs on intestacy 
of Ram Kishore, Murat Narain and Govind Prasad, the sons of 
Lila Chand and Fateh Chand, respectively. The genvinencss of 
Ram Kisbore’s will is no longer challenged, and the only question 
now -is whether its operation is excluded by an alleged reunion 
between Ram Narain and Ram Kishore, or, otherwise, by the 
prcvisions of the agreemant of 1896, 
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As presented to their Lordships, the appellants’ claim was 
based on two alternative grounds, mis., (1) that, in virtue ofa 
reunion between Ram Narain and Ram Kishore, which took place 
a short time before his death, their estates had become joint, and 
that, on Ram Kishore’s death without male issue, Ram Narain 
became entitled to the whole joint estate by survivance, or, 
alternatively, (2) that he was entitled, under the provisions of the 
agreement of 1896 to one half of the estate, his brother being 
entitled to the other half, 

On the first point their Lordships agree with the decision 


of the High Court that, even assuming the reunion of 1917 to 


have been established in fact, it was inoperative in Jaw, as Ram 
Narain and Ram Kishore were not within the “class of relation- 
ship to which reunion is limited under the Mitakshara Law, which 
rales the present case. 

The passage in the Mitakshars, Chapter II, Section 9, para- 
graphs 2 and 3, is thus translated by Colebrooke :— 

“2. Effects which have been divided and which are. again 
mired together are termed reunited. He to whom such appertain 
is a reunited parcener. 

3. That cannot take place with any person indifferently, but 
only with a father, a brother or a patemal uncle, as Brihaspati 
declares, ‘He who being once separated dwells again through 
affection with his father, brother or paternal uncle is termed 
reunited,’ ” . 

In Basanta Kumar Singha v, ee Nath Singha (1), the 
learned Judges note two slight inaccuracies in the translation of 
paragraph 3, vis.: that there is no word in the original Sanskrit 
corresponding to the word “only,” and that the concluding words 
“is termed reunited ” should be literally rendered as “ is termed re- 
united with him.” The question in that case, as in the present case, 
was whether the express mention of the father, brother and paternal 
uncle was restrictive or merely illustrative. It was held that it 
was restrictive. In the present cise the learned Judges of the 
High Court followed that decision, and their Lordships agree with 
their decision and the reasoning on which it is based. In their 
Lordships’ opinion the text of the Mitakshara is clear and unambi- 
guous and excludes recourse to other authorities, and they would 


only add that, in their opinion, paragraph a makes clear that. 


the parties to the reunion must have been parties to the original 
partition, and that, when paragraph 3 states “that cannot take 


(1) (1505) I. L, R. 33 Calo. 371 (974) ; 3 C. L.J. 98 (9 . 
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place with anf person indifferently,” it is intended to place a 
futter restriction within a still narrower limit than that prescribed 
by paragraph a, In this view it is difficult to see how the persons 
expressly named can be merely illustrative, or, indeed, what class 
they can illustrate. 

It followa that the alleged reunion of 1917 could not be valid 
in law, in respect that Ram Narain and Ram Kishore were not 
within the relationship named in paragraph 3, and it ia unnecessary 
to consider whether Ram Kishore was alive and a party to the 
partition of 1896, which would have been relevant to the limitation 


_imposed by paragraph 2. 


The appellants’ alternative case raises, primarily, a question 
of construction of the agreement of 1896; if this question be 
decided adversely to the appellants, it will be unnecessary to 
consi ler any other questions, such as the genuineness of the agree: 
ment. | 

The material passage in the agreement is as follows :— | 
r “Tt has been finally settled by all of us three men that if any 
of ut, God forbid, may become childless, then his properties 
movable and immovable or nami and benami shall devolve upon 
him whose heir will remain alive and any other third person shall 
have no right or claim to the said properties. If the person 
devoid of heir may have a daughter and if with a view to deprive 
others of their righthe may give the properties to his daughter 
by executing any deed in her favour or if he may destroy the 
properties in any other way then it shall be regarded as illegal in 
the Court in the face of this ekrarnama. Should our heirs and 
representatives in any way act in contravention of the terms of 
this ekrarnama, it shall be regarded as wrong and false in the 
Court. It shall be incumbent on our heirs and representatives to 
gtick to ths terms of this ekrarnam1.” a 

It is common ground that the word “ childless” means “ sonless,” 
and the eppellants maintain that on the death of Ram Kishore, 
who was sonleas, his estate devolved, in terms of the above provi- 
sion, on Ram Narain and his brother Kunj Bihari, both of whom 
had sons then living. 

In their Lordships’ opinion, however, it is clear that the benefit 
of the devolution under that provision is confined to “ us three 
men,” that is, to the three parties to the agreement who were 
Shankar, Lal Narain and Lachmann. It is a condition that the 
party taking the benefit of the provision should have a living heir, 
but no right to take is conferred on such heir. In that view Ram 
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Narain could;claim no right under the agreement, and the appel- 
lants’ alternative claim also fails. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeals should te dismissed with costs and that the 
decrees of the High Couit of the goth. January, 1929, should be 
affirmed. 


W. W. Box & Co.; Solicitors for ee err 
Barrow Rogers and Nevill: Solicitors for the-Respondents, 


KR Appeals dismissed, 


Present: Lord Athin, Lord Alness, and Sir Shadi Lal. 


DAWSONS BANK, LIMITED AND OTHERS ~ 
: v. 
THE VULCAN INSURANCE COMPANY, LIMITED, 


[On AppzaL FROM THE Hic COURT OF JUDICATURE 
AT Rancoon,| 


Policy of insurance against jiro—Material misdescription s the tiuria 
premises—Mixed question of fact and law. 


In a policy of insurance against fire, a material misdescripton of the Inred 
premises vitiates the contract. 


A material misdescription would, ordinarily, mean a misdescription such as 
would affect the mind of a reasonable insurer either as to accepting the risk or 
as to the premium which he would place upon the risk, Whether a misdescriptica 
is materlal or not, is a mixed question of fact and laws 


Held, that under the circumstances, the premises In sult were inaccurately 
described in a matter which was material for Insurance purposes, and the mis- 
description was therefore a material misdescription. 


Judgment of the High Court, Rangoon, J. L. R. r1 Rang. 266, affirmed. 

Appeal No. :6 of 1934 against a decree of the High Court, 
Rangoon, dated the 8th March, 1933, reversing a decree, of that 
Court in its Original Jurisdiction, dated the r7th May, 1932, 

The question for determination on the appeal was whether or 
not a miscescription of the premises ina policy cf fire insurance 
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effected by the appellants with the respondents rendered the 
respondents not liable under the policy. The facts of the case are 
get out in the judgment of the Board. 

A, Pennell for the Appellants, 

Roland Burrows, K. C. and Xhambatta for the pescondents 
were not called on to argue. 

Their Lordships’ judgment was delivered by 

Lord Atkin :—This is an appeal from the High Court at 
Rangoon sitting in appeal, which reversed the decision of the Trial 
Judge in a claim brought by the appellants upon a policy of 


` insurance against fire. 


The premises were situated at Moulmeingyun in Burma, 
The appellants were the mortgagees of the premises, who, in 
accordance with the terms of the mortgage, had taken out a 
policy of insurance upon the mortgaged property The parti- 
cular policy was taken out with the respondents, the Vulcan 
Insurance Company, Limited. The premises had apparently 
at one time been insured in the Northern Assurance Company, 
but they had ceased to carry the risk, It was said that 
they had withdrawn from fire business in Rangoon; whether 
that ‘is so or not their Lordships do not know. At any mte, 
in 1929, the policy was taken out with the Vulcan Insurance 
Company, having originally been written by the Northern 
Assurance Company. The risk and description of the property 
was, itis said, taken from the original policy with the Northern 
Assurance Company. It is described as being “ Three buildings, 
the property of the insured, situated at the corner of Strand 
Road and Ferry, Moulmeingyun, Myaungmya District. Said 
buildings are constructed of brick walls and cement flooring in 
the ground storey, timber walls and flooring inthe upper storey 
with shingled roof. Used as retail shop for hazardous and non- 
hazardous goods in tke ground floor and above as dwellings, ” 


There was a fire by which the premises were totally destroyed 
in March, 1931, and on a claim being made, alter some delay 
in making up their minds, the insurance company finally resisted | 
the claim on the footing that there had been a material mis- 
description of the property, It ia admitted that there was, in” 
fact, a misdescription of the property, andthe only question is 
whether the misdescription was a material misdescription, by 
which one would ordinarily- mean a misdescription such as would 

affect the mind of a reasonable insurer either as to accepting the 
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risk or asto the premium which he would place upon the risk. 
Whether a misdescription is material or is not, is partly a ase 
of evidence, and also partly a question of law. 

In this case the learned Trial Judge said he was not satisfied 
that the misdescription was material, and the learned Chief 
Justico and his colleagues thought the misdescription was 
material, 

It is not very easy to ascertain what was the exact condition 
of these premises, because at one time apparently they consisted 
of only one building, and at another stage in the proceedings 
when a policy was taken out, they had been divided laterally 
into three buildings, and their Lordships were told that at the 
time the fire took place they had been divided into five buildings, 
po that there were five shops ani buildings overhead. But the 
question asto the number of buildings is not very material in 
this case. The question is whether the building was properly 
described as “constructed of brick walls and cement flooring in 
the ground storey.” It is admitted that it was not so correctly 
described, and the question, therefore, is whether that mis- 
description was material. 

“Apparently the Burma fire companies have adopted for 
themselves a tariff, which has been put in evidence, consisting of 
the classification of buildings into four classes Class I is: 
“Built of brick or stone, with hard roof”. Then there are 
classifications for that. Class II is: “ Built of brick or stone 
With shingled roof”. Then it proceeds: “Built . of brick- 
nogging or partly of brick, brick-nogging or stone and partly of 
‘timber, with hard or shingled roof.” . Class IIE- is: “Built of 
timber throughout, with hard or shingled roof”; and class IV 
is; “Built of brick, stone, iron, timber, or timber with mat 
walls, and bavinga roof of thatch”. That classification is no 
doubt a classification for the guidance of the insurers against 
fire in Burma, and the parties who conform to it, namely, the 
insurance companies or underwriters against fire, are entitled, as 
fir as their Lordships can see, to put their own construction 
upon it, for the purpose of business, because it obviously is a 
classification which admits of some ambiguity, 

Now the first question is what exactly was the nature of thesa 
buildings? There was the evidence of a surveyor, which seems 
to have been of a very unsatisfactory nature, because he went to 
“the premises after the fire. He did not know them very well 
before, and if he did, he seems to have forgotten-about them, He 
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Pr C: prepared a plan of the buildings, relying upon descriptions given to 


1934. him, whichappear to be inaccurate, and as both the Courts put 
Daweods Bank, Lid, OP One side that plan, certainly their Lordships do so in const 


v. dering tbis matter. But there was evidence of on» man, who 

spi oa Tour- was the last witness called for the plaintiff, who was the manager . 
Side ein: of Messrs. Dawsons Bank, the morigagees, who described this 
is building, and his evidence has been accepted as correct in all 


the Courts. From that it would appear that the back wall of 
the premises wag undoubtedly built of brick, and the front wall 
of the premises, eo far as it can be saidto-have been a wall 
at all, was undoubtedly built of timber ; it consistei of folding 
doors which were open during business hours, but which when 
closed formed a wooden wall, The side walls, it is now quite 
tlearly established, were partly of brick and partly of timber. 
They were partly of brick upto onethird of their Isnzth from 
the rear to the front, or of that part of ths premises which consist 
ofthe back wall, and onethird of the side wall. There is no 
doubt that the kitchens of the different shops and the latrines 
were built for the most part, as far as the latrines were concerned, 
wholly of brick, and the kitchens being -protected in this way by 
having brick side walls and a brick back wall: But the rest of the 
side walls were of timber, 2 

: In those circumstantes the question arises whether or not this 
is a material misdescription 

Two witnesses were called on behalf of the defen?anta, 
“géntlemen of experience; one of them of very large experience, 
andthe other being r gentleman who had some experience in 
insurance business, and not being connected with this particular 
company, who said that in their opinion this misdescription was 
a material misdescription, because in their view if the premiaes 
-consisted of one wall being brick at the back and the other 
three walls beiag timber, it was a building which they would 
have classed under Class III of the tariff, and thoy would, 
therefore, have charged a higher premium on it thanif it had been 
put in Class IL. 

It appears to their Lordships, as it appeared to the Court of 
Appeal, that that evidence must apply in common sense toa 
case where as tothe remaining three walls, one was of timber 
and both the lateral walls were as to two-thirds of their length 
timber. In such a case it would appear that the danger would 
be substantially greater if the -Building ciught fire, because the 
two-thirds of the timber falling down would bring down the auper- 
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structure above it, and there would be a most material question a3 
to the danger of fire in the first place, and the amount of damage 
caused by the fire in the second place. 


It appears to their Lordships, on the footing that those two 

outside lateral walls were as to one-third of their length brick 
and as to two-thirds timber, quite impossible to resist the 
inference that that would be a material departure from thé 
actual description, which was that all the ground floor walls were 
brick. There seems to Le some controversy as to what the 
lateral divisions were which divided up the building. Whether 
they were of brick, as this witness stated, rigbt through from back 
to front, in two cases, and made of corrugated iron in respect 
of the other two, it still leayes the description of the building 
inaccurate, and it is, as appears to their J.ordships, inaccurately 
described in a matter which was material for: insurance pur- 
poses. i ‘ 
In thoss circumstances, it appears to their Lordship that 
the decision come to by the Court of Appeal was correct, and their 
Lordships will humbly advise His Majesty that the apreil should 
be dismissed. The respondents must baye the costa of the 
appeal i 

J. E, Lambert: Solicitors for the Appellints, 

T. L. Wilson & Co.: §-licitors for th> Respondents, 


K. J. Rs i Appeal dismissed, 
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APPELLATE CIVIL. 
Before Mr. Justice R. C. Mitter, 


SURENDRA NATH SAHA ROY AND OTHERS 
v. 


HARENDRA KUMAR SAHA AND OTHERS.* 


Water passage —Cul de sac—Inference of dedication from long wser—Khal 
beginning from public channel and extending fer miles, ending in a 
private land—Public right of way claimed over lends belonging to a 
private owner — Presumption of intention to dedicate—Represeniative suit 
—Civil Procedure Code (Act V of 1908), O. 1 R. 8—Death of one of the 
plaintiffs ~Substitution of legal repressntatives—Eject of application for 
substitution, when ne substitution ts required. 


In the case of cul de sac, it would be wrong for the Courl to draw the 
nference of dedication from the mere fact of long user, but the Court should 
require some ‘additional evidence to support the claim of the public and that 
the fact that a cud de sac has been maintained and repaired at public expense 
would be a very cogent plece of evidence. The fact that a passage leading 
from a public place does not stop at the land of the private owner bat proceeds 
further to a great distance, would be an important factor in support of the 
claim of the public, especially when it is-not shown that the pathway has 
terminated In private ground. 


It is not correot to say that a long Khal, which beging froma public channel 
and extends for miles can bs regarded as a mutter of law to be a private boatway 
or a boatway restricted only to the use of a class of persoas and over which 
the public would have in no clrcamstances a right of passage, simply becanse 
itis not proved that the other terminus is at a public place. The fact that 
one of the termini is on a private land is a circumstance, and it may be an 
important circumstance, to be taken into consideration by the Court of fact 
and when it bas taken that Into consideration and on the other evidence has 
came to the conclusion that there has been in the past a dedication, the 
Inforence drawn by it is an Inference of fact. 


It is not legitimate to presume from long user an intention to dedicate and 
then to examine the evidence adduced on behalf of the private owner and to 
seo If the sald presumption has been rebutted by him. The evidence must be 
examined as a whole and the inference either in favour of or against the 
dedication mast ba drawn. f 


Folkastona Corporation v. Brochman (1) referred to. 


* Appeal from Appellate Decree No. 264 of 1922, against the decree of Babu 
Sachindra Kamar Sen, Sobordinate Judge, rst Court, of Faridpur, dated the 
goth June, 1931, affirming that cf Moulvi Tofallall/Khondkar, Munsif, rst Court, 
of Goalundo, dated the goth June, 1930. 

(1) [1914] A Cy 338 (354). 


Ț 
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When a sult was lustituted by the plaiatifis in a ropresentative capacity, on the 
death of one of such persons, the others, who had been granted by the Court 
the authority to 1epresent the class can go on and all that is required is that 
the Court should be apprised of his death. 


Rahim Bakhsh v. Channan, Din (1) approved. 


Wall Huhammad %. Barkhurdar (2) and Myssammat Afsal-un-nisa v. 
Fayas-ud-din (3) dissented from. 


Tt is essential in matters of substitution to have regard to the nature of a 
sult and the nature of a right sought to be enforced. 


If substitation of legal representatives of a deceased respondent Is not 


required under law, a misconcieved application for substitution or a misconcleved - 


application to set aside imaginary abatement would notaffect the appellant’s 
appeal. 

Order 1 Rule 8 of the Code of Civil Procedure is a rule of convenience 
founded on the old Chancery practice established to prevent delay, expense and 
multiplication of suits to establish the same right. The scope of a sult so 
instituted is In esenco of a different nature from that of a suit to enforce a 
claim based on a general right bat In an individual oc personal character. 
The person or persons derive thelr authority to represent the others of the 
class from the Court, and the Court can grant such authority to any person 
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of the class. Before decree the person or persons so authorised may with leave \ 


withdraw from the suit but in such a contingency any member of the class 
who {s not already on the record can Intervene, apply to the Court for necessary 
authority avd continue the suit. If a sult founded on such a general right is 
instituted by some on behalf of the class, with no alternative prayer for relief 
jn a personal obaraoter, a material defect In the permission granted under Order 1 
Rule § paragiaph I of the Code of Civil Procedure, or the absence of such 
permission would be a fatal defect to the suit. When such an authority to 
represent the class is conferred on more persons than one they In a body 
represent the chess: Abdul Hakim v. Abdul Gani (4), A person authorised 
so nomine under Order I rale 8, paragraph I is not strictly a bere trustee of 
the action. He himself bas a beneficial Interest in the action, for as a member 
of the class, and only as such, ha gets the advantage of a favourable 
decree and is affected by the adverse one. But his position is analogous to 
the position of a person who with otheis brings a suit with the sanction of the 
Advocate-General under the provisions of Section 92 of the Code of Civil Proce- 
dure. The decree passed in such a sult binds all the members of the class. 


Appeal by the Defendants, 

Suit for a declaration thet a portion of the Khal is a part of 
public water passage and for injunction. 

The material facts appear from the judgment, 


(1) (1920) 55 I, C. aro, 

(a) (1924) I. L. R. § Lah. 429, 

(3) (1931) I. L. R. 13 Lab, 195. ° 

(4) (1934) 80 I. C, 96, ; 
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Civ. Messrs. Brojolal Chakravarty, Amarendra Nath Bose and 
1934. Rajendra Bhusan Buksi for the Appellants. 
Surendra Nath Saha Dr. Bijan Kumar Mukherjse for the Respondents. 
Roy C. A V, 
Hemendra Kumar The following judgmen: was delivered s 


— This appeal is directed against the judgment and decree of the 
November, 19. Subordinate Judge, first Court, of Faridpur which affirmed the 
decree of the Munsiff, first Court, of Goalundo. 

Four persons instituted the suit for declarations that the por- 
tion of the Khal, which is the subject matter of the suit is a part 
of a public water passage and for injunction to restrain the defen- 
dants from obstructing the same. The suit was instituted by the 
said persons on tchalf of the public. They applied for and were 
given the permission to sue on behalf of the public under the 
provisions of Order 1, rule 8 of the Code of Civil Procedure, 

Tt is admitted that the Khal flows in a westerly direction 
from the Pachuria River, a tributary of the river Padma, passes 
cver Dag No. 321 which belongs to the Secretary of State, then 
over Dag No. 303 which belongs to the contesting defendant, 
then over Dag No. 299 which belongs to one Sorojendra Shaha, 
and goes to a long Cistance towards the west. `The plaintiffs’ case 
isthat it extends many miles towards the west and terminates 
in a Beel called the Singer Beel. Tle watercourse over Dag 
Nog. 321 gnd 303 is the subject matter of the suit as the obstruc- 
tion has- been placed in Dag No. 303. The Commissioner who 
wag appointed for local investigation has not shown on his map 
the course of the whole Khal. He has shown that it takes its: 
rise from- the Pachuria river, admittedly a public chann], near 
Dag No. 3217, passes over the defendants’ lands (dag Nos. 321 
and 303) and that it extends further westward. He has shown 
its course to about four miles further west of the defendants’ lands 
but has not shown on his map either the Singer Beel or the course 
of the Khal thereto, possibly because none of the parties desired 
him to go further down. In the record of rights prepwed under 
chapter X of the Bengal Tenancy Act and finally published about 
20 years before the suit Dags Nos. 303 and 321 have been recor 
ded in the ownership of the contesting defendant and the Secretary 
of State respectively, but in respect of both of them the record 
is that the members of the public havea right of boat passage. 
This record has iemained unchallenged and the Secretary of 
State who has been madea defendant also does not contest the 
plaintify claim. The existence of the Khel for over 40 years is 
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admitted by the contesting defendant appellant, but his case is 
that the disputed portion of the Khal is a private water-passage 
belonging to bim, primarily intended for_access to his Mat known 
as the Pacburia Hat which is on a part of Dag No. 303 and 
adjoining plote, and that boats that passe] over Dag No. 303 
had to pay to him and his Jjardars tolls for passage. Both the 
Courts below, however, on a detailed examination of the evidence 
h-ve come to the conclusion that members of the public have 
been using the whole of the Khal as of right for a very long period, 
and that the contesting defendant’s cass about the collection of 
tolls is false, The learned Subordinate Judge has placed reliance 
mainly on the following facts : l 

(i) entry in the record of rights, recording Dag No. 303 a8 
a part of a public highway 

(ii) user by the public for a long time 

(üi) falsity of the defendant’s case as to the levy of tolls 

(iv) findings in a judgment of competent jurisdiction in a 
suit instituted on behalf of the public against the contes‘ing defen- 
dant for establishment of a puke highway over E No. 302 
belonging to the defendant 


(v) the terminus of the Khal in the east in a public highway 
e. g. the Pachuria river an! 


(vi) the length of the Khal,—it is a long one which passes 
over the defendants’ land, and goes beyond to the west to a length of 
3 or 4 miles at least. He has come to the conclusion that there was 
an intention to dedicate Dag No. 303 as a public parsage and that 
it was so dedica'ej. Other contentions raised by the contesting 
defendant, one of them being that the suit was not maintainable 
ag no special damage has been alleged or prove'l by the plaintiffs, 
have been negalived ty tke learned Subordinate Judge, and 
nothing has been said before me with regard tothem. The only point 
that the defendant appellant urges before me is that the Icirned 
Subordinate Judge has erred in law in inferring an intention to dedi- 
cate, inasmuch as it has not been proved that the Kbal terminates 
ata public place on the west. Put shortly his contention is that 
as “a public right of way means a right to the public of passing 
from one public place Zo another public place,” there is no scope 
in law for inferring an intention on the part of the owner of the 


land to delicate it as a public highway, when it is not proved’ 


that Jd44 the fermint are public places. In support of this com- 
tention reliance has been placed on certain observations of Kay 
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J lin Bourke v. Davis (1) and of Lord Dunedin in Folkstone 
Corporation v. Brockman (2). Reliance has alto been pliced on 
three passages to be found at pages 235, 238 and 241 in Pencock on 
Easements, < 


Before dealing with this question it is necessary to decicea 
preliminary objection raised by the respondents as to the com- 
petency of the appeal. It appears that after presentation of the 
appeil to this Court one of the four persons who got permission 
to sue on behalf of the public, namely, Uma Charan Shaba died. 
No. attempt was made to substitute his legal representatives within 
ninety days of his death, but sometime later an application was 
put in on behalf of the defendant appellant to set aside the abate- 
ment against his legal representatives and to bring them on the 
record. On this application a rule was issued but that rule was ulti- 
mately discharged. On these facts it is contended on behalf of the 
respondents that as a joint decree has been passed in favour of 
four plaintifts, the appeal cannot proceed at all in the absence of 
the legal representatives cf the said deceased plaintiff. At the 
hearing an application has been put in on behalf of the appellant 
stating that as the suit has been instituted by the plaintiffa in a 
representative capacity no substitution of his legal representatives 
is necessary and praying that the memorandum of appeal may be 
amended by simply noting the death of Uma Charan Shaba, 

In the course of the argument on the preliminary point I 
indicated that if substitution of his legal representatives is not 
required under the law a misconceived application for substitution 
or a misconceived application to set aside an imaginary abatement - 
would not affect the defendant appellant’s appeal. Dr. Mukherjee, 
the respondents’ advocate, very properly and with bis usual and 
characteristic fairness accepted this position. The broad question, 
namely whether substitution of the legal representatives of such 
a plaintiff is necessary, was accordingly argued before me. On 
this precise point there is, so far as I have been able to ascertain, 
no decision of this Court and the decisions of the other High 
Courts are conflicting. The earlier decisions of the Lahore High 
Court lay down that no substitution is necessary and that the 
appeal would not be incompetent (See for instance Rakim Bakhsh 
v. Channan Din (3). The later decisions of the same Court 
however do not lay down the rule in such an unqualified form. 


, (1) (1889) 44 Ch. D. 110 (1ar). 


(2) [1914] A. C. 398 (375.) 
(3) (1920) 55 I. C. aro (art), 
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In them a distinction is drawa between (a) the persons who get 
the permission from Court to sue on bebalf of a class under 
paragraph r of Order r rule 8or who are made parties on their 
application under the provisions of paragraph 2 of Order 1 rule 
8 and (b) the rest of the class, It is said that on the death 
of any one falling within class (a) substitution must be made and 
in default the’ appeal would be incompetent, but if a person 
of class (4)is put on the record, that is if his name finds a 
place on the record as respondent, although he dil not apply to 
be made a party to the suit according to paragraph 2 of Order I 
tule 8, and thereafter dies the defendant appellant need not take 
notice of bis death and his appeal would proceed. The reason 
for this distinction is sought to be based on the fact that persons 
falling within class (a) but not those falling in the class (4) are 
parties to the suit and all the consequences for non-substitution 
of their legal representatives would ensue: Wali Mukamad v. 
Barkhurdar (1), (Civil Appeal No. 3159 of 1918) explaining Ram 
Dayal v. Muhammad Raju Shah (2) and Udwmi v. Hira (3); See 
also Mussawimat Afsal-un nisa y. Fayas-wd-din (4). 

The Madras High Court is however inclined to the view that 
in no case substitution is necessary: . Veakatadrishna v. Srinivasa- 
chariar (5), Mahomed Kanni v, Naina (6). In the last mentioned 
case the point does not seem to have been argued nnd the learned 
Judge merely agreed with the concession made by the advocate. 
I am however not inclined to agree with the later decisions of 
the Lahore High Court and in my judgment no substitution is 
necessary in a representative suit instituted with the permission 
of the Court under Order I rule 8, It is essential in there matters 
to have regard to the nature of the suit and the nature of right 
sought to be enforced. To take an instance a claim may be 
based on a customary right vested in the inhabitants of a village 
but the plaintiff may either claim relief in his personal character 
for an infringement, violation or disturbance thereof or claim 
relief on behalf of himself and all the other villagers. Inthe 
latter case all the villagers need not appear on the record but 
one or more of them may be authorised by the Court to represent 


(1) (1924) I. L. R. 5 Lab. 429 (432). 
(3) 46P. R. 1919. 

(3) (1920) 1 Lab. 582. 

(4) (1991) I, L. R. 13 Lah. 195. 

(s) (1930) I, L.R 54 Mad. 527. 

(© (1931) I. L. R, 54 Mad, 770. 
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‘the absent persons. Order 1-rule 8 is a rule of convenience 


founded on the old Chancery practice established to prevent delay, 
expense and multiplicition of suits to establish the same right. 
The scope of a suit so instituted is in essence of a- different nature 
from that of a suit to enforce a claim based on a general 
right but in an individual or personal character. The person or 
persons derive their authority to represent the othèrs of the class 
from the Court, and the Court can grant such authority t> any 
person of the class. The decree passed in such a suit binds all 
the members of the class. Before decree the persons so authorised 
may with leave withdraw from the suit but in such a contingency 
any member of the class who is not already on the record can 
intervene, apply to the Court for necessary - authority and continue 
the suit. If a suit founded on such a general right is instituted 
by some on behalf of the class, with no alternative prayer for 
relief in a personal character, a material defect in the permission 
granted under Order x, rule 8. paragraph 1, or the absence of 
such permission would be a fatal defect to the suit. When such 
an authority to represent the class is conferred on more pereons 
than one they in a body represent the class: Abdul Hakim v. 
Abdul Gani (1) When one -of such persons die I do not see 
how his legal representatives can come in their right of succession. 
If they fall within the class they can come only by obtaining the 
permission of the Court to represent the class or under the provi- 
sions of paragraph (2) of Order xı rule 8. In-the case of death 
of one of such persons where authority to represent the class has 
been conferred on more than one person, two possible views and 
two only tan in my judgment: be taken, namely, the surviving 
persons can go on with the suit or a fresh permission from the 
Court is necessary. The last mentioned position bas been taken 
in the case of Venkatakrisina v, Srinivasachariar (2) and would 
seem to follow from the reasonings of Mr. Justice Mukerji 
given in Abdu? Hakim v. Abdul Gani(1) The legal representa- 
tive of the deceased plaintiff does not come in unless the Court 
expressly conferred the power of representation on him and his 
-heir. I am however inclined to the view that on the death of 
such a person the others who had been granted by the Court 
the authority to represent the class can go on and all that is 
required is that the Court should be apprised of hia death. But 
it is not necessary for me to decide the question, for had I been 


G) (1924) 80 L C. 26. 
(2) (1930) L L. R. 54 Mad. 527 (531). 
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able to persuade myself that the appeal is a sound one on the Crv: i 
merits I would have given the necessary permission to the defen- 1934, 

dant appellant to have the surviving plaintifs on the record as Surendra Nath Saha 
representing the public. I may however shortly state my reasons. Roy 


No doubt a person authorised eo nomine under Order I rule8  Haroodea Kumar 
paragraph I is not strictly a bare trustee of the action. He himself ` 
has a beneficial interest in the action, for as a member of the 

class, and only as such, he gets the advantage ofa favourable 

decree and is affected by an adverse one [See Kekewich, J. in 

Woolfe v. Van Boolen (1) . But bis position is certainly analogous’ | 

to the position of a person who with others brings a suit with . 

the sanction of the Advocate-General under the provisions of 
Section ga of the Code of Civil Procedure. In such a case. Lord 
Dunedin has-held in Aaja Anand Rao v. Ramdas (2) that there 
is no defect in the suit and the survivors can proceed with the 
same. In my judgment therefore the discharge of the rule for 
setting aside the fancied abatement of the suit as against the legal 
representatives of Uma Charan Shah cannot affect the competency 
_ of the appeal. 

I now come to the merits of the appeal. As I hava already 
indicated the only point urged before me by the appellant 
is that the learned Subordinate Judge has erred in law in 
presuming an intention to dedicate the land in -suit for public 
use, when it is not proved that both the termini of the 
khal abut on public places. I may in the first place remark 
that when a public right of way is claimed over lands belonging to 
a private owner it is wrong to.deal with the evidence in compart- 
ments, It is not legilimate to presume from long user an inten- 
tion to dedicate and then examine the evidence.. adduced on 
behalf of the privats owner and to see if the said presumption 
has been rebutted by him. The evidence must be examined as 
a whole and the inference either in favour of or against the dedica- 
tion must be drawn. [Lord Kinner in Folkestone Corporation v, 
Brockman (3)). 

The argument of the learned Advocate for the appellants 
proceeds mainly upon the proposition that a public highway. 
implies a thoroughfare—that ia, it must begin from and end in. a. 
public place. This is usual in most cases but is not sine gua non. 
There is no rule that a ew? de saç cannot be a public highway. 


(1) [1906] 94 L. T. 502 (503). 
ta) (1920) I. L. R, 48 Cale. 493. 
(3) [1914] A.C. 338 (354), 
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I: do not see, if there is access from a public place at 
one end only, why a piece of ground could not be a public 
. highway, if the evidence supports the case of its dedication to 
public use. Some of the earlier cases in England no doubt proceed 
upon the view that both the termini must be at public places, but 
since the decision in Bateman v. Black (1) the said view has not 
been subscribed to in England (see the oli cases collected in foot- 
note (q) page ir of volume 16 of Halsbury’s Laws of England). 
As-I read the cases they lay down that in case of ¢w/ da sac, it 
would be wrong for the Court to draw the inference of dedication. 
from the mere fact of long user, but the Court should require 
some additional evidence to support the claim ofthe public. 
‘and thet the fact that a cs? de sac has been maintained and 
repaired at. public expense would be a very cogent piece of 
evidence. The fact that a passage leading from a public place 
does not stop at the land of the private owner but proceeds further 
to a great distance, as in the case before me, would in my judgment 
be.an important factor in support of tte claim of the public, espe- 
cially when it is not shown that the pathway has terminated in 
private grounds. To hold that along Khal, which begins from a 
public channel and extends for miles can be regarded as a matter 
oflaw to be a private boatway or a boatway restricted only to the 
use of a class. of persons and over which the public would have 
in no circumstances a right of passage, simply because it is not 
proved that the other terminus is at a public place, would in 
Bengal lead to serious consequences. To me it seems that the 
fact that one of the termini is on a private Jand is a circumstance, 
anit may be an important circumstance, to be taken into consi- 
deration: by the Court: of f ct and when it has taken that into 
consideration and on the other evidence has come to thé conclu 
sion that there has besn in the fast a dedication, the inference 
drawn by it is an inference of fact. In Attorney-General v. Antrobus 
(2) Farwell, J, saya : “ Now the cases establish. that a public road is 
prima facie a road that leads from one public place to another. public 
place (see per Lord Cranworth in Campdel] v. Long and Young v. 
Cuthbertson), or as Holme L. J., suggests in the Giants’ Causeway 
case, there cannot prima is be aright for the public to gotoa 
place where the public h,.e n> rigbt to be. But want of tominus 
ad quem is not essential to the legal existence of a. public road: it is 
a question of evidence im bach case...s..00 -But in no case has mere user 


(1) (18532) 18 Q. B. 870. 
(2) [Icos] a Ch. 188 
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by the public without more has been held sufficient.” In the 
case before me the evidence of user is not the only evidence -on 
which the learned Subordinate Judge has relied. I have already 
summarised that evidence and in my judgment the conclusion 
arrived at by the learned Subordinate Judge regarded as an infer- 
ence on a question of fact is also correct. The cases cited by the 
learned Advocate for the appellant, namely, Bourke v. Davis (1) 
and Folkstone Corporation v. Brockman (2) bave no application 
to the facts of the case before me. In Bomrke’s case (1) a public 
tight of bonling was claimed on behalf of tte defendant ona 
portion of the river Mole, a small tributary of the river Thames, 
between Cobham Bridge and the dam of a paper mill, Kay, J., 
pointed out at page 119 of the report, tbat although the river Mole 
was a natural stream, its desth, if the dam were removed, would 
not be sufficient even for a canoe to pass between the two bridges. 
Its depth was entirely artificial and upon it depended its capacity 
for boating purposes. It was in fact a long pond and although 
at some points along its course a public road ran near it, the road 
at these places was fenced from the water course by posts and 
rails, It was never used as a water way except for the purpose 
of pleasure and recreation. The defendant who was not a 
Tiparian owner had put in boats at the places for about eight years 
and had let them out for hire. In these circumstances he refused 
to draw an inference of dedication. In Folkestone Corporation 
case (2) the question of liability to repair a road was the question 
at issue. There the road was made in 1827 by Jacob, Earl of 
Radnor, over lands of which he was a life tenant, In 1835 the 
High-way Act was pasted, Thereafter roads could not be dedi- 
cated so as to be deemed public highways, repairable by the inha- 
bitants at large, except in accordance with statutory requirements, 
which had net been complied with in the’case. The user which 
was material, therefore, was that between 1827 and 1835 or 1836. 
The Earl of Radnor on completion of the roai erectel many 
houses abutting on it which he let out to tenants, The iroad 
was necessary for bis leogeeg, their servants and trade3 people. 
The road was all along in the coursa of eighty years repaired by 
the owner of the soil and never at public expenses, Jacob, Earl 
of Radnor, was a life tenant and had no power t> dedicate a right 
of way to the public. In 1825 his disability in this respect was 


(1) (1889) 44 Ch, D. 110. 
(a) [1914] A. C. 338. 
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. removed by a private Act of Parliament so as to enable him “to 


allot and set out a component part of the ground for public squares, 
roads, streets, avenues etc.”, but during the short period from 
1827 and 1836 he made no actual allotment for such purposes. 
In these circumstances it was held that the user did not lead to 
the inference of dedication to public use. Lord Kinnear moreover 
pointed out that the presumption of dedication from certain facts 
is not a presumption juris et de jure. In my judgment therefore 
the decree made by the learned Subordinate Judge is iight and 
ought to be maintained. The appeal is accordingly dismissed with 
costs. i 
Leave to appeal under the Letters Patent asked for is r-fused. 


A. Te- M Appeal dismissed, 


Before Mr. Justics S. N. Guka and Mr. Justice C. Bartley. 


JOGESH CHANDRA ROY ; : 
0. 
NIRANJAN DE AND OTHERS.* 


Preseriptton—Right to cremate dead bodtes—Lost grani— Ewidence of long and 


continuoms user. 


A right to cremate dead bodies on the land of another cannot be acquired as 


"an casement by prescription Land for use as a cremation ground can be 
. acquired by dedication or by prescription, as a mode of acquisition or extinc- 


tlon of substantive or primary rights by a certain lapse of time, which mode 
has sometime been described by English lawyers as acquisitive prescription, 
. inasmmch as it not only negalives the right of the late owner, but positively 
affirms that the adverse party has acquired that right. 


Where there is evidence showing Jong and continuous user, it is sufficient 
for the Court to find whether it has or has not lasted long enough to confer a 
right, without particular reference to any specific number of years. 


The user by defendants for over 40 or 45 years gives rise to a presumstida of 
lost grant in thelr favour to cremate dead bodies on the plaintiffs land, 


* Appeal from Appellate Decree No. 948 of 1932, against the decree of 
B C. Sen Gupta, Esq, Subordinate Judge, Additional Court of Chittagong, 
Gated the 7th December, 1931, affirming that of Babu Jogesh Chundra Lodh, 
Munsif, grd Court, of Patlya, dated the 31st January, 1990. 


Vot., LX] HIGH COURT. 


Appzal by the Plaintiff. 

Suit for Khas possession. 

The material facts appear from the judgment. 
Mr, Nrigendra Chandra Das for the Appellant. 


Messrs. Narendra Kumar Das and Durga Prasanna Das for 
the Defendants Respondents who appeared. 

Mr. Bireswar Chatterji for the Deputy Registrar. 

7 C. A, V. 

The following jujgment wis delivered : 

The plaintiff in the suit in which this appeal has arisen, wanted 
to have Khas possession of cerlain lands described in the plaint, 
in total denial of the defendants’ right of way and of a right 
asserted by them to uss a portion of the said lands as a cremation 
ground. The contesting defendants it would appear, asserted user 
of the lands in questionas a pathway and cremation ground for 
the period of fifty years before suit. The right of way asserted 
by the defendants in the suit is not in question in this appeal 

preferred by the plaintiff; the subject-matter of the appeal to 
* this Court is confined to the defendants’ right to use a portion of 
the lands in suit as a cremation ground. : 


The Courts below agreed in holding that the plaintiff in the 
suit was not entitled to get Khas possession of the portion of the 
lands in suit in regard to which the defendants asserted that it 
was a cremation ground. The question raited in the Court below 
on this part of the case, was, whether the defendants had any 
tight of easement by custom or immemorial user in any portion 
of the lands used as cremation ground. It was held that an ease- 
ment could not be acquired in regard to the cremation ground, 
under the Indian Limitation Act. This position is not challenged 
by the defendants respondents in this Court. The Court below 
then proceeded to hold that the acquisition of such a right must 
be ascribed either to custom or to immemorial user giving rise 
to a presumption of lost grant. Custom was not pleaded by the 
defendants in the suit, and no customary right was asserted by 
them in regard to the cremation ground. The Court below upon 
the evidence on the record, came to the conclusion that it was 
“ quite sufficient for conceding to the defendants a presumption 
in their favour about a lost grant.” As indicated already, the 
‘plaintiff has appealed to this Court for the purpose of questioning 
the propriety of the decision of the Court below, the effect of 
which was that the defendants in the suit could acquire right of 
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the description claimed in the suit of using the plaintifs land 
as cremation ground, by prescription. 

It may be taken to be well established tbat a prescriptive 
Tight to use land as burial ground by user of the same as such 
for even hundred years, openly, continuously, without interruption 
as of right, as an easement by prescription, cannot be acquired or 
created, and by no stretch of language could the right to bury 
the dead ona plot of land be called an easement, implying that 
such user was for the beneficial enjoyment of land. |See in this 
connection Gopal Krishna Sil v. Abdul Samad Chaudhuri] (1). 
The right to cremate dead bodies may very well be treated as a 
Tight of similar nature as the right to bury the dead, and sucha 
right could not be acquired as an easement by prescription, Land 
for use as a cremation ground could however be acquired by dedi- 
cation or by prescription, as a mode of acquisition or extinction 
of substantive or primary rights by a certain lapss of time, which 
mode has sometime been described by English lawyers as acquiai- 
tive prescription, inasmuch as it not only negatives the right of 
the late owner, but positively affirms that the adverse party 
has acquired that right. In the case before us, what was’ 
claimed by the defendants was that by immemorial user 
they had acquired a prescriptive right to cremate dead bodies 
on the plaintiffs land. They gave evidence, which has been 
accepted by the Courts below that the user by the defendants was 
sufficient, extending for over forty or forty-five years, for giving 
rise to a presumption of lost grant in favour of the defendant. 
This conclusion on evidence come to, by the Court of appeal 
below, in our judgment, fully justified the decision that the defen 
dants hed acquired a right by prescription on a portion of the 
lands in suit, which debarred the plaintiff from getting Khas posses- 
sion of the same as claimed in the suit. Where there is evidence 
showing long and continuous user, it is sufficient for the Court to 
find whether it has or has not lasted long enough to confer a right, 
without particular reference to any specific number of years. The 
defendants had on the evidence before the Court, succeeded in 
establishing that long user by them has given rise to a presump- 
tion that right of a limited description had accrued in their favour 
of burning dead bodies on the land owned by the plaintiff The 
presumption was that of lost grant: that there was such a grant 
in favour of the defendants or their predecessors in interest in 
derogation of the full rights of ownersbip,in the land concerned. 


G) 1921) 94 C. L. J. 319. 
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- In the above view of the case before us, the decrees passed 
by the Courts bslow, the effect of which is that the ‘plaintiff 
appellant in this Court was not entitled to get Khas possession 
of portion of the lands in suit, for the reason that the defendants 
respondents had acquired a limited right of cremating dead bodies 
on tbe same, by acquisitive prescription, must be affirmed, and 
this appeal dismissed ; and we direct accordingly. The respondents 
are entitled to their costs in this appeal. 


AT. M Appeal dismissed. 


\ 
Before Mr. Justice R, C. Mitter. 


RASIK LAL MUKUTI AND orgErs 
P . 
PRASANNA KUMAR SAHA AND oTHERs.* 


Admissibility in ewidance—Ecidence Act (I of 1872), Sec 13—Docnments 
being litle desds.—Righi asseried to land in suit—Weight to be attached 
to such evidence, 


Where the documents are the defendants’ title deeds and in them a claim 
is made, at least a right is asserted, by the defendants and their predecessors 
to the ditch in sult + 


Held, that the documents are admissible in evidence under section 13 of 
the Indian Evidence Act, 1872, to show that the ditch ts incladed in the defen- 
dants’ homestead and the absence of proof of possession in accordance with the 
recitals in these documents does not affect the admissibility of such documents 
but only affects the weight to be attached to them. 


Sohn King & Co.v. The Chairman of thes Kunicipal Commisstoners of 
Howrah (1) and Swarnamoyi v. Sourindra Nath Mitra (2) referred to. 


Appeal by the Plaintiffs, 
Suit for recovery of khas possession on establishment of title. 


“Appeal from Appellate Decree No. 842 of 1932, against the decree of 
Babu Pannalal Basu, Subordinate Judge, and Court, of Faridpur, dated the 
moth November, 1931, modifying that of Babu Kall Narayan Bhattacharjee, 
Manslf, md Court, of Chikand:, dated the 14th August, 1930. 

(1) (1914) 20 C L., J. 407 5 18C. W. N. 898 (P. C) 

(a) (1923) 4a C, L. J. 142 
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The material facts eppear from the judgment. 


Messrs. U. N. Sen Gupta and Manmatha Nath Roy (Jr) for 
the Appellants, - 


Mr. Bhuban Mohan Saka for the Respondents. 
The following judgment was delivered : - 


This appeal is on behalf of the plaintiffs and arises out of a 
suit for recovery of Khas possession on establishment of their 
title. The land in suit is avery small strip of land and a very 
narrow ditch on the border of the plaintiffs’ land recorded in dag 
No. 362 of the settlement map and the defendants’ homestead 
recorded in dags Nos. 364 and 368 of the settlement map of 
Mouza Palong, the plaintiffs and the defendants respectively claim- 
ing this part of the land and ditch as parts of their respective 
homesteads. A commissioner was appointed to relay the Thak 
map and the settlement map in the locality. He could not relay 
the Thak map accurately and both the Courts below have held 
that the commissioners relaying in reference to the Thak map 
cannot be accepted. The Court of first instance held that the 
commissioners relaying of the settlement line was reliable and 
in accordance with the commissioners report in this respect made 
a decree in part in favour of the plaintifs. The plaintiffs pre- 
ferred an appeal to the learned Subordinate Judge and the defer- 
dants a cross-objection. The learned Subordinate Judge gave very 
cogent reasons for not accepting the commissioners relaying of 
the settlement line and pointed out that a pathway on the east 
of the defendants’ land is shown as beyond their homestead in 
the settlement map but the commissioner’s relaying would include 
it within thei, land, He pointed out further that the dispute 
related to a very narrow plot only 44 links wide and having regard 
to the errors which he pointed out in the commissioners relaying 
with regard to the eastern boundary it was not safe to act upon 
the report of the commissioner which on the face of it was wrong. 
He accordingly held that the plaintiffs were not entitled to the 
decree as passed by the trial Court, The learned Subordinate 
Judge then observed that there is a hedge on the north of the 
ditch in question near about the southern extremity of the defen- 
dants’ Jand and he observed that thisisa fact which is strongly 
in favour of the plaintifis and would lead to the inference that 
the hedge was southern boundary of the defendants’ land. If that 
were 80, the whole of the disputed land would fall to the plaintiffs’ 
dag No. 362, but the learned Subordinate Judge observed that it 
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would be unsafe to proceed upon existence of thé said hedge Cr. 
because there are two documents one of the year 1288 and the 1934+ 


other of the year 1313 which would show that the ditch is included 
Dot in the plaintifis’ land but in the defendants’ homestead. The 
document of the year 1307 is a conveyance by which the defen- 
slants purchased their homestead and the document of the year s 
1288 is a purchase-deed of the defendant’s predecessors-intitle 

_by which the homestead was purchased by them. The learned l 
Subordinate Judge, as I bave stated, said that these documents 

show that the Kacha (ditch) is included in the defendants’ home- 

stead. : 
Mr. Sen Gupta appearing on behalf of the plaintiffs appellants 
has urged that the above-mentioned two documents are inadmis- 
sible in evidence. Secondly, that the learned Subordinate Judge 
has placed a wrong construction upon them. Ido not see how 
these documents are inadmissible. They are the defendants’ 
title-deeds and in them a claim is made, at least a right is asserted 
by the defendants and their predecessors to the Kacha or ditch in 
suit.. These documents, in my judgment, will be admissible in 
evidence under the provisions of section 13 of the Evidence Act. 
Mr. Sen Gupta argues that if there is nO evidence of possession 
in accordance with the recitals in these documents, these docu- 
ments would be no evidence atal. I cannot give effect to this 
contention. In the case of Jolm King & Co., v. The Chairmas 
of the Muniapal Commissioners of Howrah(1) such documents 
have been treated as evidence and as they are old documents some 
weight ought to be attached to them. In dealing with this ques 
tion, Mr. Justice Mookerjee in the case of Srarnamoyi v. Sourin- 
dra Nath Mitra (2), pointed out that the absence of proof of 
possession does not affect the admissibility of such documents ` 
tbut it only affects the weight to be attached to them. In my 
judgment, therefore, the two documents are admissible in evidence. 
Whether they were entitled to have the sams weight which has 
been given to them by the learned Subordinate Judge is really a 
question of fact and cannot be gone into in second appeal. I do 
not also agree with the contention of Mr. Sen Gupta that these 
two documents have been misconstrued. The document of the 
year 1288 after giving the northern, eastern and western boundaries 
of the land proposed to be sold by that document proceeds in 
this way. “To the north the house.of Madan Mohan Sahe in- 


(1) (1914) 20 C. L. J. 407 ; 18 C. W. N. 898. 
(3) (1923) 4a C. L. J. 14 
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Cu. cluding its southern ditch.” That clearly indicates that the house 
1934. of Madan Mohan Saha to which appertained ° the ditch is also the 

Raslk tal Mukuti Subject matter of the case and the southern boundary of the 

Pia conveyed lands waa the southern side of the ditch in question. The 
ona Kamar 

southern boundary of the lands conveyed by the document of the 

year 1307 is put in these words: “Halot or pathway in the nor 

thern extremity of ths agricultural land of Raj Kumar Mukherjee 

(plaintiff), After these words the words “Gar Kacha Saha” are 

added. These words, in my judgment, convey the idea that the 

boundary is to be the Halot or pathway cf Raj Kumaz’s land but 
to make it clear that the Garor the ditch is being included in the 

coveyance, the words that I have stated, namely, “Gar Kacha ° 

Saha” are added there. In my judgment, the: decree made 

by the learned Subordinate Judge is unassailable and must be 


—_—- 


affirmed. 
The result is that this appeal is dismissed with costs. 
A. T. A Appeal dismissed, 


Bejors Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


Civin. GOUR CHANDRA -PRAMANIK 
. * 
November, th ip RANAGHAT PEOPLE’S BANK, LTD. AND ANOTHER* 


— Suit, maintainability @f—Invalidity of award—Decision of objections in 
execution proceeding under section 47 of the Code of Civil Procedure (Act ` 

V of 1908)—Award made under Rule 22 of the Rules framed under section 

43 of the Co-operative Societies Act (II of 191.2.) 

Self-same questions golog to the root of the award chaJlenging it on the 
ground that it was on the face of it an invalid award and could not be allowed 
to be executed as valid and binding decree, were raised and decided against the 
plaintiff appellant In proceeding in execution under section 47 of the Code of 
Civil Procedure, cannot be re-agitated in a separate sult for a declaration that 
the award made by the arbitrator in favour of tbe defendant respondent, 
Ranaghat People’s Bank, Ltd. under Rule 22 of the Rules framed under‘ section 


*Appeal from Appellate Decree No. 1954 of 1931, against the decree 
of S. N. Modak Esq, District Judge of Nadia, dated the 6th March, 1991, 
affirming that of Babu Jogindra Kumar De Munsif of Ranaghat, dated the 22nd 
December, 1990. 
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48 of the Co operative Societies Act (II of 1912), was void and without jurisdic- 
tlon, with a prayer for permanent injunction to restrain the defendant- 
respondent from executing the award baving the force of a decree, against 
him, 

Appeal by the Plaintiff 

Snit for declaratione. 

The material facts appear from the judgment, 


Messrs, Panchanan Ghose and Hare Krishna Pramanik for the 
Appellants ' 

Messrs. Rama Prosad Mookhopadhyay and Khitindra Nath 
Mitter for the Respondent Bank. 

C A. v. 

The following judgment was delivered : 

This is an appeal by the plaintiff in a suit with the prayer for 
a declaration that an award made in favour of the Ranaghat 
People’s Bank Lti., the defendant in the suit-under Rule 22 of 
the Rules framed under Section 43 of the Co-operative Societies 
Act (II of 1912), against the plaintiff, for recovery of Rs. 489-8 as. 
was without jurisdiction, and null and void as such. It was the 
case of the plaintiff before the Court that the award had not the 
force of a decres ; was not capable of execution as decree passed 
by a competent Civil Court. The plaintiff prayed for the relief 
that a permanent injunction be granted to restrain the Bank from 
executing the award. ‘hs Bank asserted that the award wasa 
valid award under the law, and was not liable to be called in ques 
tion in any Civil Court. 

The Courts below hava agreed in dismissing the plaintifi’s suit ; 
and in support of the appeal to this Court it was urged that inas- 
much as in the reference,. the Bank had included a stranger as 
surety for the debt, the whole reference was incompetent in law, 
and in this connection the point. was raised that there was varia- 
tion of the reference of the arbitrator who made the award ; one 
of the sureties, the stranger not having been mentioned at all, and 
the rights and liabilities as between the principal debtor and the 
two sureties mentioned in the reference to the arbitration had not 
been determined by the arbitrator. It was in the next place urged 
in support of the appeal that the lower appellate Court had put: 
an erroneous construction upon clauses’ (6) and (7) of Ruleax 
in holding that these clauses. covered the case-of:an award made 
by a single arbitrator; it being contended on this part of the 
case, that the Rules contemplated that to have the force of a decres 
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Cra. there must be an award by three arbitrators. The contention 
1934. lastly urged on behalf of the appellant was that there being no 


Gour Chandra evidence on the record to show that any notice or summons 
Pramanik was served upon the appellant, the Court below should not bave 
Ranaghat Pecple’s presumed service of such notice or summons, and that notice or 
Bank, Ltd. summons not having been served on tbe appellant, the whole 
proceeding of arbitration and the award made by the arbitrator were 

without jurisdiction. 


—— 


The questions thus raised are no doubt substantial questions 
relating to the validity of tha award soughtto be challenged by 
plaintift-appellant in this Court ; but it has to be noticed in this 
connection that all these questions were the subject matter of 
consideration before the Civil Court at a previous stage. The 
question raised in the case tefore the Courts below, and those 
submitted for onr consideration were reised in the form of objec- 
tions in a proceeding in execution started by the Ranaghat People’s 
Bank Ltd. for enforcement of the award passed by the arbitrator, 
by realisation of the amount covered by the award, from the plain- 
tiff, the appellant before us. The questions were decided by the l 
executing Court, in favour of the decree-holder, Bank, the objec- 
tions raised by the appellant having been negatived. It would 
appear from the decisions given in the execution proceedings 
under Section 47 of the Code of Civil Procedure, that the question 
of service of notice or summons when the reference to the arbi- 
trator was dealt with, was decided against the appellant by the 
executing Court,‘ and in appeal the question of nomservice of 
notice or summons was not even pressed. The other questions 
raised in this appeal were dealt with by the executing Court and 
the Court of appeal at that stage. The judgment of the Courts 
disposing of the objections raised by the appellant before us under 
Section 47 of the Code, are before us, and they were documents 
used at the hearing of the case by the Courts below. 
On a careful consideration of these documents Exhibits F, G and 
K, we have no hesitation in coming to the conclusion, that the 
questions that were specifically raised by the appellant and decided 
against him in the proceeding in execution, could not be allowed 
to be reagitated again ina separate suit, as the plaintiff appellant 
before us wanted to do, by instituting a suit for a declaration that 
the award made by the arbitrator was void and without jurisdic- 
tion, with a prayer for permanent injunction to restrain the 
Ranaghat People’s Bank, Ltd. from executing the award having the. 
force of a decree, against him. 
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The point was distinctly raised before the Court of appeal below Cit, 
that all tbe questions arising for consideration in the suit were 1934. 
we 
raised in the form of objections in execution proceedings, and were Gour Chandra 
decided against the plaintiff in the present suit. The lower Pramanik , 


appellate Court appreciated that position, and expressed the cpi- Ranaghat People’s 
nion that where the decree was alleged to have been made with- Pank, ta: 
out jurisdiction, objection to tbat effect could be taken in execu- 
tion proceedings ; but observed that the issues raised in the pro- 
ceedings in execution, could not be taken to have been directly 
and substantially raised in the former suit between the parties — 
the proceeding in esecuticn not being a suit. It is difficult for 
us to follow the real import and significance of the observation 
contained in the judgment of the learned District Judge in the 
Court of appeal Lelow; and we entirely disagree with the view 
taken by the Judge if he meant to hold that the questions raised 
in the suit out of which this appeal bas arisen could not be taken 
to have arisen directly and substantially in a proceeding started on 
objections raised to the execution of an award having the force 
of a decree, under Section 47 of the Code of Civil Procedure. In 
our judgment, selfsame questions going to the root of the award 
challenging the award on the ground that it was on the face of it an 
invalid award, and could not be allowed to be executed as a valid 
and binding decree, were raised and decided against the plaintiff 
in the suit in which the appeal before us has arisen. In view of 
the decision of the Courts come to in the proceedings in execution 
as evidenced by the judgments passed in the same by the primary 
and the appellate Court, the questions raised in the suit and in 
the appeal before ua, could not be allowed to be re-agitated. The 
decision of those questions was binding on the appellant, and we 
are unable to hold that the appellant could be allowed to re-agitate 
them, ina separate suit, after his objections under section 47 of 
the Code of Civil Procedure was overruled in proceedings in 
execution. 
The decision we have come to, as mentioned above, concludes 
' this appeal entirely. It may be mentioned that after having heard 
arguments bearing upon the questions raised in the suit out of 
which this appeal, has arisan, upon the three main points raised in 
support of this appeal specifically referred to at the commence- 
ment of this judgment, we see no reason whatsoever for disagreeing 
with the conclusion arrived at by the Courts below on these points, 
In our opinion, the Courts below have rightly held on the merits 
of the case, that there was no substance in any of the grounds 
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raised by the plaintiffnppellant in this Court, for the purpose of 
assiling the award made by an arbitrator appointed under the 
provisions contained in the Rules framed under Section 43 of the 
Co-operative Societies Act (II of rgra). 

In the result the appeal fails, and it is dismissed with 
costs,’ 


A. T. M, Appeal dismissed, 


CIVIL REVISION. 
Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 
GIRISH CHANDRA GHOSE 


p, 
THE JADAVPUR ESTATE, LTD.* 


Bengal Tenancy Amendment Act (IV of 1928), Section 26F—Pre-emption, ap- 
piication for~ Consideration money and compensation noè deposited along 
with the application—Such application, if maintainable. 

An japplication for pre-emption under the mandatory provision of Section 
a6F of the Bengal Tenancy Act shall bs dismissed unless the landlord at the time 
of making the application deposits in Court the amount of the consideration 
money with the statutory compensation. 

So where ao application for preemption was filed and the deposit contem- 
plated by law was made the next day, though within two months from the service 
of notice on the landlord of the transfer : : 

Held, that such an application should be dismissed under sub-section (a) of 
section a6F of the Bengal Tenancy Act. 

Fatindra Kumar Chakravati v. Chandra Kumar (1) distinguished. 
Application under Section 115 of the Code of Civil Procedure. 
Mr. Eshemendra Nath Tagore for the Petitioner. 

Mr. Charu Chandra Chaudhury for the Opposite Party. 
The judgment of the Court was as follows : 


This Rule is directed against an order passed by the Munsiff, 
rst Court at Alipore, under Section 26F of the Bengal Tenancy 
Act. The opposite party inthe Rule as the landlord, applied to 


* Civil Revision Case No. 700 of 1934, against the order of N.C Basu, Esqr., 
Munatff, First Court at Alipore (a4-Parganas), dated the 16th February, 1934. 
(1) (1634) 38 C. W. N. 616. ‘oa 


Pr 


Vor. LX] - HICH COURT. 


the Court for exercising his right of pre-emption as contemplated by 
law, in the case of a sale of a pait of a holding to the petitioner. It 
appears from the materials before us that the landlord applicant 
did not, at the time of making the application for pre-emption, 
deposit in Court the amount of the consideration money together 
with the statutory compensation as required by the mandatory 
provisions of Section a6F of the Bengal Tenancy Act. On exami 
nation of the record, it is apparent that the chalan for the amount 
required to be deposited on the 28th August, 1933, the date on 
which the application for pre-emption was filed in Court, was filed 
on the next date, the 29th August. In the circumstances, therefore, 
there was no alternative left to the Court other than to dismiss the 
application made by the landlord. The law is imperative on the 
point, and expressly provides for the dismissal of the application 
for preemption, unless at the time of making the application, the 
deposit as required by Section 26F(2) of the Bengal Tenancy Act 
is made by tke applicant. The Munsiff instead of complying 
with the provision of the law as contained in the section referred 
to above, held that “ the deposit though late by one day ” was within 
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two months from the service of notice on the landlord of the - 


transfer, in iespect of which the right of pre-emption was sought 
to be exercised. We are wholly unable to accept the view taken 
by the Court below in the case before us ;.and in our judgment 
the decision of this Court in the case of Jatindra Kumar Chakra- 


‘party v, Chandra Kumar (1) cited before us in support of the order 


of the lower Court, has no application in the present case. In 
the case mentioned above, the landlord on the date of filing his 
application for preemption under Sectiun 26F of the Bengal 
Tenancy Act, also filed along with it chalan for the deposit of 
the money required to be deposited under the law. On the 
facts of the case before us, the only course open to the Court 
below was the dismissal of the application, as enjoined by Sub- 
section (2) of Section 26F of the Bengal Tenancy Act, according 
to which the application for pre-emption ‘ shall be dismissed ” 
unless the landlord at the time of making the application’ deposits 
in Court the amount of the consideration money for the transfer 
in regard to which the right of pre-emption is sought to be exercised 
together with compensation at the rate of ten per cent of such 
amount, 

As our decision on the question referred to above disposes of 
the case before us, it is not necessary to discuss the other points 


a) (1924) 38 C. W. N, 616. 
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Coit, raised in support of the Rule. The decision and the order passed 


1934. by the Court below on the r6th February 1934 cannot be upheld ; 
Girish Chandra and it is set aside, with the result that this Rule is made absolute, 
Ghas and the application for pre-emption on which Miscellaneous Case 
The Jadavpur Estate, No. 240 of 1933 in the Court of Munsiff at Alipore, was started, is 
aS dismissed. 
The petitioner in this Court is entitled to bis costa in the Rule; 
the hearing fee in the Rule is fixed at two gold mohurs. 


P. R. Rule made absolute. 


Before Mr. Justis M. C. Ghose. 


Bere. NANDA GOPAL SETT asp OTHE 3 
1934- p, 
Nowember, 28. SIRAJ MONDAL AND ỌTHERS. 
December, 6 


Execution sale—Saetting aside of -—Deposit—Bangal T. aed Act (VHI of 1884), 
; Sec. 174. 

Section 174 of the Bengal Tenancy Act allows only 30 days for the deposit of 
the decretal amount ina rent sult. After go days the judgment-debtor is not 
permitted to deposit the decretal amount to set aside a salo. 


The High Court in revision held that the plea of ignorance as to extension of 
time to pay the deficit amount by the judgment-debtor in the matter of setting 
aside of sale held in execution of rent decree, cannot be accepted. 

Application for Revision under section 115 of tbe Code of Civil 
Procedure by the Decree-holders Auction-purchasers. 


Application to set aside execution sale. 


Messrs. Ramatrosad Mookhkopadhyay and Khitindra Nath Mitter 
for the Petitioners. 


Mr. Krishna Kamal Maitra for the Opposite Party. 


C, A, V. 
The following judgment was delivered : 


This is a petition by the decree-holders auction-purchasers in a 
conti ie case in which the Munsiff set aside the auction sale. The facts 


* Civil Revision Case No. 1a51 of 1934, against the order of Babu M. H 
Bhalya, Munsif of Malde, dated the 18th July, 1934. 
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which are not disputed are that the petitioners who aré co-sharer 
landlords obtained a rent Cecree against the opposite pariy and that 
in execution of the said decree they purchased the rent lands at 
auction on the 23rd August, 1932. Thereafter on the roth Septem- 
ber, 1932 the judgment-debtors deposited Rs. 48 odd under 
section 174 of the Bengal Tenancy Act in full satisfaction of the 
decree and prayed that the sale be set aside when the petition was 
put up before the Munsiff. The learned Munsiff pointed out on 
the 24th September that the amount deposited fell short of the 
total amount due and directed the judgment-debtors to deposit the 
deficit by the 5th November. On the gth November the matter was 
again adjourned to 23rd November and then it was again adjourned 
to 16th December but as the judgment-debtors did not take any 
steps to pay the deficit the Court rejected their petition to set aside 
the sale. Thereafter the petitioners prayed for delivery of posses- 
sion and possession of the rent lands was delivered to them on the 
arst April, 1933. Meantime the petitioners had obtained another 
decree against the opposite party in Case No. 480 of 1933 and 
applied to the Court for attachment of Rs. 48 odd which had been 
deposited in the execution case now under consideration. On the 
rith May, 1933 the Munsiff directed notice to issue to the judgment- 
debtors to show cause why the amount of Ra, 48 odd should not 
be attached and transferred to the credit of the decree-holders as 
prayed for. Notice was served onthe 4th July, 1933. The judg- 
ment-jebtors appeared and on the 29th July, 1933 they petitioned 
for time to file objection to the order of attachment, The case was 
adjourned to the 4th August, 1933. The judgment-debtors did not 
appear and the matter was again adjourned to z4th August, 1933 
and again to 4th September when the Munsiff passed the order that 
as the judgment-debtors did not file any objection the sum of Rs. 48 
be transferred to the credit of the decree-holders as prayed for. 
Tt was, accordingly, transferred and the decree in the execution case 
was satisfied thereby. Long after that the co-sharers of the peti- 
tioners instituted a rent suit in respect of the same lands against 
the judgment-debtors making the petitioners gro forma defendants. 
In that suit the petitioners filed a written statement onthe azst 
February, 1934 stating infer alta that they had purchased the rent 
lands at Court auction. The opposite party appeared in that suit 
and thereafter on the 14th May, 1934 filed the present petition 
under section r51 stating that they were unaware that the amount 
of Ra 48 odd deposited by them in September, 1932 was not 
Sufficient and that there was a deficit and that the Munsiff’s order 
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calling upon them to pay the deficit was not brought to their 
knowledge and that until they filed the present petition they were 
not aware that the sale bad been confirmed and possession had 
been delivered to the petitioners. They prayed that the deficit 
amounting to Rs. 2-6 annas may now be accepted and that the sale 
held in 1932 be set aside. The Court accepted this prayer and 
set aside the sale. 

It is urged by the learned advocate for the petitioners that the 
defendants’ story that they were ignorant of the Munsif’s order in 
1932 and ignorant of the fact also in 1933 that the petitioners had 
prayed for attachment of the sum of Rs. 48 odd in another execu- 
tion case cannot be accepted. It was the business of the opposite 
party and their pleader to inform themselves whether their petition 
to set aside the sale wasallowed or not. Though three separate 
dates at long intervals were given to the judgment-debtors neither 
they nor their pleader appeared to deposit the deficit. Even if it 
be supposed that they were innocently ignorant of the Munsifi’s 
order of 1932 it is not worthy of belief that they were ignorant of 
the matter when they received a notice in 1933 of the petitioners’ 
prayer to attach the sum of Rs. 48 odd for the satisfaction of another 
decree. The very fact that that amount of Rs. 48 odd was to be 
transferred to satisfy a decree in another suit was sufficient to show 
to the judgment-debtors and their pleader that that sum had not 
been applied to set aside the auction sale in this suit. Though the 
judgment-debtors appeared and filed a petition asking for time to 
compromise the matter yet itis urged that neither they nor their 
pleader were aware that the sale had not been set aside in 1932, 


Upon hearing the learned advocates and upon perusing the 
affidavits and counter affidavits it appears clear that this plea of 
ignorance cannot be accepted. The judgment-debtors must have 
known in 1933 that their petition to set aside the sale had been 
rejected. Further, though the written statement of the petitioners 
was filed on the arst February the judgment-debtors did not file . 
their petition under section 151 till nearly three months later, 
namely, on the 14th May. Section 174 of the Bengal Tenancy Act 
allows only 30 days forthe deposit of the decretal amount in a 
rent suit. After 30 days the judgment-debtors are not permitted 
to deposit the decretal amount to set aside a gale. In this case, 
they were aware of the matter in 1933 and again in February 1934 
but they did not apply till May r924. Thirty days had expired 
many times over. Further, the learned Munsiff in setting aside the 
sale omitted to note that the amount of Rs. 48 odd which had been 
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deposited in 1932 for the satisfaction of ‘his decree was.no longer 
available as the same had been taken .away under attachment for 
the satisfaction of another decree. 

The result is that tòis Rule is made absolute and the order of 
the Munsiff is get aside. The rent suit the hearing of which was 
stayed pending the hearing of this suit will now be decided accord- 
ing to law. 

AT. M- ‘ Rule made absolute, 


APPELLATE CIVIL. 


Befors Mr. Justi:e S. N. Guha and Mr, Justice C. Bartley. 


PHANI BHUSAN BASU AND OTHERS 
eo v. 
SHASHI BHUSAN MAITY.* 


Receiver, appointment of by the Insoloency Cour!—Vesting of property in such 
Receiver—Insoloent, if havs any locus standı to matatain an action. 


When a Receiver is appolnted by theInsolvency Court, the property of the 
insolvent vests in the Receiver and he completely repressots the insolvent. 


So the insolvent has no Jocus standi to bring an action for settiog aside the 
male of certain properties after his properties had vested in th: Recelver, | 
Case laws reviewed. 
Appeal by the Decree-holders. 


Application by the insolvent under section 28(2) of the Provin- 
cial Insolvency Act for declaration thata sale in e.ecution of a 
decree was void. 


The material facts appear from the judgmeat 


Messrs. Amarendra Nath Bose, Saroj Kumar Maiti and Sushi 


Chandra Dutt for the Appellants, 


* Appeal from Appellate Order No. 10 of 1934 (with application’, against t’.c 
order of B. M. Mitra, Esq , District Judge of Midnapore, dated the 18th Septem 
ber, 1933, reversing that of B. C. Chakravarty, Esq., Subordinate Judge, aad 
Court, Midnapare dated the 19th Joly, 1933. 
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Messrs. Brojo Lal Chakravarty and Rama Prosad Mookho- 
padhyay for the Respondent. 


The judgment of the Court was as follows: 


This appeal has arisen out of an application made by an insol- 
vent purported to have been made under section 282) of the 
Provincial Insolvency Act, for having it declared thata sale in 
execution of a decree was void, on the ground that the sale having 
taken place without the leave of the Insolvency Court, could not 
be allowed to stand. There is no question that the order of adjudi- 
cation under the Provincial Insolvency Act was passed on the 2and 
April, 1933, and the order related back to the date of the presenta- 
tion of the petition for insolvency, on the arst November, 1930,— 
and ag such, the order of adjudication must be taken to have been 


_ in force when the sale in question took place on the 15th March, 


1932. The only point for consideration in the cate Lefore us, tbere- 
fore, is whether the application before the Court with the prayer for 
declaration that the sale held onthe 1gth March, 1932 was void, 
was maintainable, at the instance of the insolvent whose properties 
had at the time of the application vested in the Receiver in 
insolvency. : 


The question of the right of the insolvent, the appellant in this 
Court to make the application as aforésaid, was decided against 
him by tbe Court in which the sale was held. On appeal, the 
decision of the primary Court was reversed by the learned District 
Judge of Midnapore. In opr judgment, the decision of the Court 
of appeal below cannot be supported either on principle or by 
authority. The property of the insolvent having vested in the 
Receiver; after such a Receiver had been appointed by the Insol- 
vency Court, the Receiver completely represented the insolvent 
under the law, in respect of his properties and the insolvent had 
no locus standi to maintain the application filed by him in Court. 
The law on the subject appears to be sufficienctly clear, regard being 
had to the provisions contained in the Provincial Insolvency Act, 
bearing upon the question of vesting of properties of an insolvent 
after an adjudication order has been made by the Insolvency Court, 
and there ia no provision contained in the statute, which might be 
deemed to have conferred any Jocws stand onthe insolvent, to 
bring an action of the present description. It may be noticed in 
this connection that in a decision of this Court in which the English 
practice and procedure under English Bankruptcy Act, 1914, was 
reviewed, the bankrupt was held to have no locus standi to be 
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retained as a defendant ina suit, after his properties had vested in. 
the Trustee in Bankruptcy: See Prince Victor N. Narayan v. 
Kumar Bhairabendra Narayan Deb (1). The position that appears 
to be sound inlaw, applicable to the facts of the case before us, 
and the principle underlying the same were clearly indicated in the 
case Of Banomali Dutt v. Lalit Mohan Ghosal (2), where it was 
held by this Court that a juigment-debtor who has been adjudi- 
cated an insolvent, had no right to maintain an appeal against a 
decision in execution, after his properties had vested in the Official 
Receiver ; and it finds support also from the decisions of other High 
Courts in India (See in this connection Bhagawan Das v. Amritsar 
National Bank (3); Kala v. Assa Jalal (4); Sakhkawat AG v. 
Radhamohan (5); Hari Rao v. Official Assignes (6). The decision of 
the Madras High Court in the case of Kondapalli v. Biduvani (7), 
was cited before us in the course of argument, on the side of 
the respondent in this Court, in which it was observed by 
the learned Judges deciding the case, that an insolvent after an 
order of ‘adjudication had been made, was not disqualified, by 
treason of his insolvency, from appealing from an order refusing 
to set aside a sale. It appears that Spencer, J. in the course of his 
judgment in the case, expressed the opinion that it was the pro- 
perty of the insolvent which became vested’ ina Receiver. The 
learned Judge added: “There were ro words in the statute 
which might be read as making insolvency equivalent to civil 
death of the individual and taking away bis common law rights of 
action.” According to the learned Judge, “for protecting the right 
of the creditors in an insolvent’s property, the Receiver might 
appropriately be joined ‘as party, but that it did not follow from 
that, that the insolvent had no /oews standi in civil proceedings of 
any kind.” In our judgment, the observations to which reference has 
been made above, are not in consonance with the approved view 
of the law applicable to the subject, regard being had to the pro- 
vision contained in the Provincial Insolvency Act, relating to the 
vesting of properties of an insolvent in the Court or the Receiver, 
after the order of adjudication has been made by the Court ; and 
the observations are not also in line with the approved view of 

(1) 37 C. W. N. 53. 

(3) (1918) 471. C. 152. 

(3) (1938) 111 I. C. 432. 

(4) (1916) 35 I. C. 530. 

(5) (1918) I L R. 4r AT. 243. 
- (6) (1926) I. L, R. 49 Mad,-461. 
` (7) Ugar) 6a 1. C. 854, ny 
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tbe law, as taken by the different High Courts in this country 
and in England, in regard to the effect of vesting of properties of 
an inrolvent in the Receiver in insolvency. The question was 
not whether there was the civil death of the insolvent, after an 
order of adjudication had been made by the Insolvency Court, 
but whether the insolvent could be held to have any right in him- 
self to bring any action before the Court, after his properties had 
vested inthe Receiver. ‘Ihat question, as has already been indi- 
cated above, must, in our judgment, be answered in the nagative, 
against the insolvent. 


The result of ‘the conclusion we have arrived at, as mentioned 
above, is that this appeal must be allowed, and the order passed 
by the Court of appeal below set aside, and we direct accordingly. 
The appeal is allowed ; the order appealed from is discharged, 
and the decision and order passed by the Subordinate Judge on 
the roth July, 1933, is restored. 


The appellant is entitled to get his costs in this appeal and his 
costs in the Courts below. The hearing fee in this Court is fixed 
at two gold moburs. 

In view of the above order in the appeal, the application in 
revision is not presse j. 


P. R. Appeal allowed, 


Before Mr. Justice Nasim Ak. 


AMIRANNESSA AND OTHERS 
v. 


ANANDA CHANDRA SAHA AND OTHERS.* 


Swett, if Hes—Fran 1—Set'ing as'de of auction Sale—Sale proclamation. 

A suit does not lie for setting aside an auction sale on the ground of fraud 
in publishing the sale proclamation For that the remedy is under Order a1 
of the Code of Civil Procedure only. The male is not void but voldable. 


“Appenl from Appellate Decree No. 759 of 1992 against the decree of Babu 
Ral Kishore Majumdar, Additional Subordinate Judge, 1st Court, of Noakhali, 
dated the 22nd June, 1931, reversing that of Baba Naresh Chandra Roy, Munsiff, 
and Court, Lakshmipur, dated the 1st May, 1929. i 


Vör. LX] HIGH COURT. 


Appeal by the Plaintiffs. 
Suit for declarati on. 
The material facts appear from the judgment, 
Massis. Nurul Hug and Hamidul Huq Choudhury for the 
Appellants. : 
` Mr, Nagendra Chandra Chowdhury for te Respondent, who 
appeared. 
Cc. A. v. 
The following judgment was delivered : 
The appellants who are the plaintiffs prayed the Ccurt (1) for 
a declaration that a decree obtained by the priocipal defendants 
sgainst the plaintiffs and the proforma cefendant No. 12 in Rent 
Suit No. r194 of r919 on 23rd June, 1919 was obtained by fraud 
and was liable to be set aside, (2) for a declaration that the sale 


which was hell in execution of the said decree and at which the’ 


defendants purchased the plaint lands belonging to the plaintiffs 
was fraudulently effected, and (3) for confirmation of plaintiff,’ 
possession of tbe said lands, 

The trial Court heli that the decree was obtained by fraudu- 
lent suppression of summons and the auction sale was also fraudu- 
lent as the sale processes were suppressed. The trial Court further 
keld that the sale was void as no notice under Order XXI, rule 
a2 of the Civil Procedure Code was served on the judgment- 
debtors. The trial Court was also of opinion that the suit was 
maintainable under the law and was not barred by limitation. In 
the result it decreed the plaintiff.’ suit On appeal by the defen- 
dants Nos. 1 to 5 to the lower appellate Court the learned Judge 
came to the conclusion that the decree was not obtained by 
suppression of summons. The learned Judge however agreed 
with the trial Court in finding that the sale prccesses were 
suppressed. The learned Judge was further of opinion that notice 
under Order XXI, rule 2z was not necessary. The learned Judge 
however held that the suit was barred by limitation. He accor- 
dingly allowed the appeal and dismissed the plaintiffs’ suit, 


In the present appeal the only point argued by the learned 
advocite for the appellants is that the learned Judge was in error 
in holding that the suit was barred by limitation. Now in view 
of the finding of the Judge that the decree was not obtained by 
‘fraud, the decree is not liable to be set aside and consequently 
the plaintiff’ prayer for setting aside the decree must be disallowed. 
The question of limitation therefore arises unly in connection with 
the prayer for setting aside the sale. 
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Tt has been found by the learned Judge.that there was a 
previous execution of the decree in the year roar. It further 
appears that the last order in that execution case against the judg- 
ment-debtors, i. e. the plaintiffs in this suit was on the 25th Decem 
ber, 1921, and the execution in which the sale in question was 
held was started within one year from that date. It is therefore 
clear that the sale cannot be challenged as void on the ground 
of want of notice under Order XXI, rule 22 of the Code of Civil 
Procedure. The position therefore is that the sale is not void 
but voidable. The plaintifs are therefore’ bound to get the sale 
set aside before they can have their title to the lands sold declared 
and their possession therein confirmed. The next point for deci- 
sion therefore is whether plaintiffs are entitled to bring a separate 
suit for setting aside the sale. It has been already pointed out 


“that the sale is not bad for want of notice under Order XXI, 


tule 22 of the Code of Civil Procedure. The finding of the learned 
Judge is that the sale processes were fraudulently suppressed. In 
other words the sale is liable to be set aside as there was fraud in 
publishing the sale. The grounds for setting aside the tale in the 
present suit therefore are within the scope of Order XXI, rule 
go ofthe Code of Civil Procedure. Rule 92 of the said Order 
lays down: 

' (1) Where no application is made under rule 89, rule go or 
Tule 91, or where such application is made and disallowed,. the 
Court shall make an order confirming the sale, and thereupon the 
gale shall become absolute. 

“(2) Where such application is made and allowed, and where, 
in the case of an application under rule go, the deposit required 
by that rule is made within thirty days from the date of sale, the 
Court shall make an order setting atide the sala : 

“Provided that no order shall be made unless notice of ie 
application has been given to all persons affected thereby. 

“(3) No suit to set aside an order made under this rule 
shall be brought by any person against whom such order is 
made.” 

Under clause (3) of rule 92, no suit will lie to’ det aside an 
Order confirming the sale under clause (1) evenif no application 
under rule 90 is made. My conclusion therefore is that in view of 
the grounds taken by the plaintiffs in the present suit for attacking. 
the sale, their proper remedy was by an application under Order 
XXI, rule go of the Code of Civil Procedure, and not by a separate 
suit. The following observations of Sulaiman J. in this connection 
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in the case of Mr. Indar Keer and another v, Sak Dharam Narayan 
and others (1) are pertinent: “It is quite clear that it is not open 
to the plaintiffs to get the auction sale set aside by this suit on the 
ground of any fraud in the conduct and proclamation of the sale, 
For that the remedy was under Order XXI only and no separate 
suit lies.” The learned Advocate for the appellants however con- 
tended that this suit might be treated as an application under 
Order XXT, rule go. Assuming that such a course is permissible 
the real difficulty in the way of the appellants is that in that case 
there would be no second appeal and further the application would 
be barred by limitation as the appellants came to know of the 
sale at least on 28th March, 1928 and the present suit was filed on 
18th June, 1933. 

In the above view of the matter it is not necessary to decide 
the question whether a suit for setting aside a sale on the ground 
of fraud is governed by article 12 or article 95 of the Indian Limi- 
tation Act. 

In the result the appeal fails and is dismissed, But in 
the circumstances of the case I make no order as to costa, 


A T. M Appeal dismissed, 


(1) A. L R. (1930) All. 556. 


CIVIL REVISION. 
Before Mr, Justica S. N, Guha, and Mr, Justice C. Bartley. 
S. M. BOSE AND OTHERS ' 
fs 
Do 
HAFIZ MAHAMMAD FATEH NASIB AND ANOTHER, * 


Şurisdiction —Titls suit, institution of—Subsequent application to continus 


the suit in forma pauperis—Dismissal of titie suit—Application, tf cin 
= ? ` 


be gone into. 


t 


A Title Suit No. 144 of 1931 brought by the opposite party No. 1 as pleintiff, 
was ultimately dismissed on 2and January, 1934 by order of High Court? In 
August, 1932, however, the plaintiff had filed application to continue Title Suit 
No. 144 of 1931 In forma pauperis, which was pega hs as pauper case No. 7 


“Civil Revision Case No, 1139 of 1934, against the decision of Baba Basanta 
Kumar Roy, Officiating Subordinate Judge, Alipur (24-perganas’, dated the 17th 
May, 1934. 


December, 11. 
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of 1932.. At the time of hearing on the rgth June, 1994, tho plaintiff altered 
the form of the application and urged it asone for iaa to sue in forma 


pauperis : 

Held, that it was not witbla the jurisdiction of the Court to entertain 
farther proceedings in the matter, as with the dismissal of the Title Sui the 
sole cause of action disappeared. 

Application under section 115 of the Code of Civil Procedure 
and under section 1ro7 of the Government of India Act, by the 
Opposite Party in forma pauperis application. 

Application to continue the Title Suit in forma pauperis. 

The other material facts appear from the judgment. 


Messrs. S. N. Banerjee and Pramatha Nath Mitter for the 
Petitioners, 

Messrs. Sukvawardy and Abul Hossain for the Opposite Party. 

C A. v 

The following judgments were delivered : 

Bartley, J:—This Rule was issuei on the opposite party, 
calling on them to show cause why two orders made by the learned 
Subordinate Judge, ons allowing the application of the opposite 
party No. r to continue the prosecution of a title suit in forma 
pauperis, which application was amended, at the hearing itself, 
into a prayer for permission to sue in forma pauperis, and a 
second order restoring to file the stid application which had been 
dismissed for default, should not be set aside. 


The facts underlying the matter now in question are not in 
dispute. A title suit No. 144 of 1931 brought by the opposite 
party No. r as plaintiff, was ultimately dismissed by an order of 
this Court, dated 22nd January, 1934. In November, 1932, how- 
ever, the ,pjaintiff had filed another application to continue title 
suit No. 144 of 1931 in formå pauperis, which was numbered as 
pauper caso No.7 of 1932. This application, which had been 
dismissed for default on the 11th November, 1933, came up for 
final disposal on the 19th June, 1934. At the hearing, the plain 
tiff altered the form of the application, and urged it as one for 
permission to sue in forma pauperis. The learned Subordinate 
Judge held that Suit No. r44 had been dismissed long ago, so 
that the petitioner plaintiff could not continue it even if it was 
found that he was a pauper. He went on however to hold 
that the second application was registered independently, and 
treated by the Court as an application to sue in forma pauperis, 
and not to continue the suit No. 144 of 1933 in forma pauperis, 
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and that the Court had ample jurisdiction to treat itas an inde- 
pendent application, On the -finding therefore that the appli 
cant was a pauper and entitled to sue as a pauper, he allowed 
the application. 

_ We find ourselves entirely unable to assent to the conclusion 
arrived at by the learned Judge in the Court below. 

There was before him, throughout the whole of these pro- 
ceedings, one single plaint, the plaint in title suit No. 144 of 
1931, comprising One cause cf action. That suit had been dis- 
missed befoge the application now in question came up for dis 
posal, and with the dismissal of the suit, the sole cause of action 
disappeared. It was not therefore within the jurisdiction of 
the Court to entertain further proceedings in the matter. Nor 
13 it enticely correct to say, as the learned Judge does, that the 
application was one to sue in forma pauperis, and not to conti- 
nue the suit in forma fauperis, Apart altogether from any 


value which can be attached to the distinction thus sought to ` 


be made, it is clear from the opening paragraph of the Judge’s 
own order that what he had before him at the actual trial 
was an application for permission to continue title suit No. 
144 a8 & pauper, and not an application for leave to sue asa 
pauper. 

We are accordingly of opinion that the orders made 
in this case cannot be supported and that they must be set 
aside. 

This Rule is therefore made absolute ; the orders complained 
of are set aside and the application dismissed. Petitioner is 
entitled to bis costs in the Rule. We assess the hearing-fee at two 
gold mohurs, 


Guha, J.:—I agree. 
A T. M Rule made absolute. 


589 


Crit. 


1934. 
ww 
S. M. Bose. 


v. 
Hafir Mahammad 
Fateh Nasib. 


Bartley, F. 


590° 


Crvi. 


1934. 
own) 


August, 14, 15, 20. 
eect tne 


THE CALCUTTA LAW JOURNAL. [Vou LX. 
>. Before Mr, Justice R, C. Bitter. 


MANILAL ANANDJI i 
Y. 
BENGAL NAGPUR RAILWAY, LIMITED.* 
Railway Administratlon—Liability—Negligence—Misconduci—Rish nots — Pro- 
viding water-tight doors —Consignor, duty of. 5 : 
-In India the lability of a Railway Administration is not that” of a commen 


carrier. It isnot an insurer. Its lability Is that of a bailee as defined lo the 
Indian Contract Act. If there is no negligence, there is no liability. 


The term misconduct implies something more than negligence. 


The Risk Notes approved by the Governor-General in Council are Intended to 
reduce and limit the responsibility which Railway Administration would otherwise 
have under sub-section (1} of section 7a of the Indian Railways Act. The finding 
that there was no negligence on the part of the Railway Administration neces- 
sarily excludes the case of misconduct, 


If rain water enters a waggon by the great force of winds, the omission of the 
Railway Company to provide absolutely water-tight doors, such as would not 
permit even a drop of water to enter, would not amount to misconduct. 


Famnadasv. E I. Ratleay Company (1) dissented from. 


A Railway Company does not insure against the negligence of the consignor, 
It is the duty of the consignor to have bis goods properly packed, such as would 
be damaged unless properly packed. This is even so where the responsibility of 
a carrier is much more than that of an Indian Railway Administration. 


L. & N. W, Railway Campany v. Richard Hudson (2) referred to, 
Application under section 115 of the Code of Civil Procedure by 
the Plaintiff, 
Suit for damages, 
The material facts appear from the judgment. 
Messrs. J. D. Lewis and Mahendra Kumar Ghose for the 
Petitioner. : 
Messrs, S. C. Brahmachari and Sudhir Kumar Khastgir for the 
Opposite Party. 
The following judgment was delivered ; 


This Rule is on behalf of the plaintiff whose claim for damages 
against the Bengal Nagpur Railway Company has been dismissed * 


CGAY 


* Ciril Revision Case No. 493 of 1934, against the decision of P.C., Guha 
Esq , Judge, Court of Smal) Causes, Sealdah, dated the 2and December, 1933. 

(1) A. L R. [1933] Pat. 633. 

(2) [1990] A. C, 324 (333). 


K \ 
Vou LX.] BIGH COURT. 


by the learned Small Cause Court Judge of Sealdah. The plaintiff 
is a dealer in ġiri. His agent booked consignments of biri leaves 
from Amgaon to Shalimar under invoice No, 16 dated the 17:h 
September 1930 ani from Gondia to the same station under invoice 
No. 47 dated the 28th October 1930. On arrival of the goods at 
Shalimar it was found that 8 -bags of the first and 6 bags of the 
second consignment had been damaged by wettage. The railway 
officers estimated without prejudice the damage at 20 per cent and 
the plaintiff took delivery. The plaintiff has now claimed damages. 
For both the consignments the plaintiffs agent executed risk notes 
in Form B approved by the Governor-General in Council which 
would make the Railway Administration liable for “loss, destruction, 
deterioration or damage” only if the plaintiff proved misconduct on 
the part of the Railway Admini‘tration’s servants. For the con 
signment booked from Amgaon the plaintifl’a agent also executed a 
risk note in Form A, the goods being not packed according to the 
requirements of the defendant, namely they were not packed in 
double gunny bags of the required quality. : 


In the plaint the plaintiff made specific allegations that the goods 
had been damaged by the undue delay in transit and by the carriage 
in non-water-proof wagons with wooden roofs. In ons paragraph of 
the plaint however there is a general statement that the Railway 
Company’s servant had been guilty of negligence and misconduct, 
no particulars being given. The defendant company ought to have 
asked for particulars about the misconduct pleaded which they 
neglected to do. The learned Small Cause Court Judge has 
recorded findings to the effect that there was no undue delay in 
transit and that it was not proved that the wagons which according 
to the admission of the defendant company had corrugated iron 
roofs, were defective. He also held that the plaintiff had failed to 
prove wilful neglect on the part of the Railway Company’s servants, 
How the last finding is material I fail to see. The form of risk note 
B was amended in 1924, when the word misconduct was substituted 
for the words wilful neglect. He did not record an express finding 
on the question as to whether there was any misconduct on the 
part of the Railway Company's servants. He however found that 
the Railway Company had proved satisfactorily that its servants 
had taken due care and precaution in respect of the consignments 
and that damage that occurred cannot be attributed to any neglect 
on their part. One would have thought that after the said findings 
it was a bold step for the plaintiff to move further in the matter, 
Realising that he could not farther hope to succeed on the specific 
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allezations made in the plaint, the plaintiff turns round and presents 
his case on a new line altogether, which has only been rendered 
possible by the Railway Compiny neglecting to ask for particulars 
about the misconduct pleaded. He says now that the servants of - 
the Railway Administration had been guilty of breach of standing 
orders and points out two of them to be found in Ex. 4. The first ` 
is that during the monsoon (which according to the instructions of 
the Railway Company is to be taken to last from June to Decem- 
ber) goods liable to damage are not to be loaded against the sides 
or flap doors ‘of wagons but well eway and the second is that wagons 
with corrugated iron roof should not be loaded with damagable 
commodities and urges that breach of standing orders by iteelf is 
misconduct. As I have stated that on the plaint this case the 
defendant opposite party was not called upon to meet, but I would 
not rest my judgment on the said ground. Assuming that mere 
breach of standing orders would amount to misconduct for which 
there is some authority : see Secretary of State v. Dhokalnal (1) and 
Bengal Nagpur Raikoay v. Moolji Sicca (2), the findings of the 
learned Small Cause Court Judge exclude the case of misconduct. 
It is not necessary for me in this case to define the word misconduct 
or to decide if there is a distinction between “misconduct” as used 
in Risk Note B in currency in India ani the word “ wilful mis 
conduct” used in England in such cases. On this point there isa 
divergence of opinion: See Bengal Nagpur Railway Company v. 
Moolji Sicca (3) and M. S. M. Railway Company v. Sundaryes (4). 
In India the liability of a Railway Administration is not that ofa 
common carrier. 1ti3 not an insurer. Ita liability is that of a 
bailes as defined iu the Contract Act. If there is no negligence 
there is no liability. Whatever the term misconduct may imply it 
is quite apparent from a comparison of clause (1) with clause (2) of 


section 72 of the Railways Act that the word implies something 


more than negligence, The risk notes approved by the Governor- 
General In Council as their terms show are intended to reduce 
and limit the responsibility which Rajlway Administration would 
otherwise have under sub-section (1) of section 72, The finding 
that there was no negligence on the part of the opposite party 
necessarily excludes the case of misconduct. There is documentary 
evidence that in respect of at least the consignment booked at 


(1) (1931) 54 C. L. J. 154. 
(a) (1931) 54 C. L. J. 314. 
(3) (1930) 33 C.W. N. 133. 
(4) (1933) £7 C. L. J. a81. ` 
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Gondia the agent of the plaintiff admitted that the wagon was in 
good condition (Ex. G) There is no evidence that the goods had 
been loaded against the sides or flap doors as all the evidence that 
has heen placed before me is inconclusive. That evidence is that 
when the wagons were opened at Shalimar some bags fell out. The 
bags of dirt leaves are huge and comparatively light It may as 
well be that some of them had slided to the sides by reason of the 
jerks and other causes due to motion. Exhibits Q and Q(a) the only 
documents on which the learned Advocate cf the petitioners could 
lay his hands on show that the opinion of-some of the Railway 
servants was that rain hid “ beaten in”, If rain water enters a 
wagon by the great force of winds I do not see how the omission 
of the Railway Company to provide absolutely water-tight doors, 
such a8 would not permit even a drop of water to enter would 
amount to misconduct. Ifthat is the proposition intended to be 
laid down in the case of Jamnadas v. E. I. Raithvay Company (1) 
‘I must respectfully dissent from it, To insist on such a high 
standard would be to make an Indian Railway Administration 
virtually an insurer and not a bailee, whose responsibility is defined 
in sections 151 and 152 of the Indian Contract Act. 

With regard to the consignment booked at Amgaon there isa 
further d fficulty that bara tha success of the plaintiff His agent 
admitted that the consignment had not proper and adequate cover- 
ing and on that footing executed a risk note in Form A. A Railway 
Company does not insure against the negligence of the consignor. 
It is the duty of the consignor to have his goods properly packed, 
such as would be damaged unless properly packed. This is even so 
where the responsibility of a carrier is much more than that of an 
Indian Railway Admistration: see Lord Dunedio in & N. W. 
Railway Company v. Rickard Hudson (2); Disney’s Carriage by 
Railway 7th Edition P.64. For these reasons I would discharge 
the Rule with costs—one gold mohur. l 


aT, ML - Rule discharesa. 


(1) A. L R. [1933] “at. 643. 
(2) [1920] A. C. 324 (335). 
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PRIVY COUNOIL. 


PRESENT; Lord Atkin, Lord Alness and Sir Shadi Lal. 


L. GURAN DITTA 
U. 
T. R. DITTA. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE NORTH WEST FRONTIER PROVINCE | 


Civil Procedures Code, (Act V of 1908), section 144—Amard of intereri on 
restitution— Procedure in parittion swit—Inclusion of further property for 
partition before passing of final decree. 

The duty of the Court when awarding restitu(lon onder section 144, Civil 
Procedure Code, 190%, Is imperative. It shall place the applicant in ihe posi- 
tlon in which he would have been if the erroneous order had not been made ; 
and’for thls purpose the Court is armed with powers as to mesne profits, 
interest and soforth. The granting of restitution ls obligatory, not discre- 
tionary, and restitution normally involves payment of interest: Rodger v. 
Comptoird’ Escompte de Paris (1), followed. 

In suits for pertition the Courts should adhere strictly to the procedure 
laid down by the Code of Civil Procedure in the matter of passing preliminary 
and final decrees”. Ordinarily, the first decree in a suit for partition ts of 
the nature of a preliminary decree, and it is always open to the parties before 
a final decree to bring In further property for partition. 


Consolidated appeals from Ordeis of the Judicial Commis- 
‘sioners, North-West Frontier Province, 

Upjohn K. C. and Narasimham for the Appellant. 

DeGruyther K. C. and Parikh for the Respondent. 

Their Lordships’ judgment was delivered by 


Lord Atkin: These are two appeals from orders of the 
Court of the Judicial Commissioner, North-West Frontier Province, 
made in what may be hoped to be the final stages. of a protracted 
litigation in the course of a family dispute. T. Ri Ditta, now 


- deceased and represented by the respondents, was the son of one 


Teku Ram, by a wife who predeceased him. His two brothers, 
Guran Ditta and Hari Chand, are the sons by another wile, 
Musammat Gujri, who survived him and was a party to the litiga- 
tion. Teku Ram, amongst other property, was entitled to a deposit 


(1) [1871] La R 3 P. C. 465. 
*See Section 54 and Order go rule 18—x. J. R. 


A 
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Of Ra, 1,00, oco in the Alliance Bank of Simla, -in the- names of 
his wife Musammat Gujri, and himeelf or either or the survivor. 
After.his death the widow instructed the bank to pay to the appe- 
lant, Guran Ditta,. which they did on the 14th May, 192x, the 
amount with interest, amounting to Rs. 1,05,000, In August, 
roar, T. R. Ditta commenced a suit against the two brothers and 
Musammat Gujri, claiming that the Rs. 1,00, ooo was partof the 
estate of Teku Ram, and claiming his share,-one-third, as part 
of the joint property. The widow set upan absolute gift to her, 
which was negatived by, both the Courts in India, and a money 
decree was made against the widow and Guran Dite jointly and 
severally for payment of the sum with interest, this amounting to 
Rs. 37, 368 This amount was levied from Guran Ditta person- 
ally by attachment cf n deposit of his with the Treasury, and 
was paid on the roth January, 1925, Guran Ditta appealed to 
the Privy Council and the appeal was heard on the rst March, 
1928. Meantime T. R. Ditta hrd, on the roth November, 1926, 
ipsti‘uted another suit fcr the partition of the rest of the joint 
family properties consisting of immoveables and the proceeds 
of Rs. 20,000 War Bonds. He, cf course, excluded the lac of 
rupees which had been the subject of the first suit, in respect 
of which he had a decree. But, subject to this, it is quite clear 
that the suit was one for final partition of the whole of the joint 
family property. On the aand_ December, 1927, the District 
Judge made a decree in favour of the plaintiff for “possession 
by partition” of the .immoveabls property, On the 24th - April, 
1928, the Judicial Committee gave judgment * on the first appeal. 
They affirmed the finding that there had been no gift of the lac 
of rupees to his wife, but held that it was contrary to practice 
unless in very exceptional cases to, grant partial partition, and 
they set aside the money decree. They had been told that T. 
R. Ditta bad commenced a suit for final partition of the whole 
property ; and they thought that all further _ questions should 
be determined in the final partition. -Unfortunately, the legal 
advisers of the parties in this country had not beea informed 
when the case was argued on the rst March, 1928, that the 
District Judge bad made a decree in the partition suit on the 
220d December, 1927; and it is obvious that their Lordships 
were in fact unaware of this decree whan they gave judgment. On 
the other hand, if they had known that it had been given, there 
is no reason to suppose that the decision would have begn 
different. They would have known that the first ‘decision would 


“See Guran Ditta v. Ram Ditte—J. L. R. 55 Cal. 944 (PC)—m. J.R, ' 
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be of the nature of a preliminary decree, and that it would 
always be open to the partiés before a final decree upon proper 
procedure to bring in further property for partition. At any 
rate, im fact, as between the parties it was finally adjudged that 
T. R. Ditta was not entitled to his decree for Rs. 37, 368. There- 
upon Guran Ditta applied in the first action for restitution of 
the amount which he had paid on the money decree now set 
aside, and on the 23rd December, 1929, the District Judge made 
an order accordingly. He did not Cirect payment to Guran 
Ditta, but ordered that the sum of Re. 37, 368 be paid into 
Court with interest at 5 per cent. from the date when it was paid 
in execution proceedings. The dispute in the first appeal is as 
to the order for payment of interest. Onappeal to the Judicial 
Commissioner he set aside so much of the order as directed pay: 
ment of interest, being cf opinion that as T. R. Ditta was really — 
entitled to the money and was only being called to restore it 
owing to the wrong information Which gave rise to their Lord- 
ships’ alteration of the decree, interest should not be awarded. 
Their Lordships cannot accept this reasoning. The duty of the 
Court when awarding restitution under section 144 of the Code 
is imperative. It shall place the applicant in the position in 
which he would have been if the order had not been made: 
and for this purpose the Court is armed with powers (the “may” 
is empowering, not discretionary) as to mesne profits, interest 
and so forth. As long ago as 1871 the Judicial Committee in 
Rodger v. Comptoir D Escompte de Paris (1), made it clear 
that interest was part of the normal relief given in restitution : 
and this decision seems rightly to have grounded the practice 
in India in such cases. Inthe present case it is now res judicata 
between the parties that T. R. Ditta was not entitled to the 
sum in question until he - -got it as his share under a general 
partition: and a decree giving it to him was in fact set- aide. 
There seems to be no reason for supposing that the decision of 
the Judicial Committee would have been in any Way different if 
they had been informed that the Judge bad made his decres in the 
partition action. The Cecision was basett upon the wéll-established 
objection to a partial partition, Guran Ditta, therefore, having 
had to pay money- Which on final adjudication was held not 
to be dué, was entitled to bavé restitution made, and restitution 
ordinarily involves interest. Their Lordships therefore think 
that on appeal No. 16 the’ judgment of the Judicial Commissioners 
should be set asidé and the judgment of the District Judge restored. 
(1) [1871] L. R. 3 P. C. 465. 
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The second appeal ig based upon the contention that the 
decree made by the District Judge on the s2nd December, 1997, 
was a final decree, and that it cannot now be altered by exercising 
any of the powers of amerdment given by the Code cf Civil 
Procedure. It is thnecessary to refer to the various proceedings 
by which eventually it was decided that it was the duty of the 
District Judge to include the Rs. 1, 05, ooo as part of the property 
to be partitiored. From what bas been said before, it seems 
clear that so far as the Cecision of thé Judicial Commissioners 
given on the 2and July, 1930, was baséd on the assumption that 
their Lordships in April, 1928, then knew of the so-called final 
decree, and held it to be preliminary only, the decision was 
based on a misapprehension, for their Lordships did not then 
know of the decree, and therefore cannot have construed it. 
Nevertheless, the reasoning of the learned Judicial Commissioners 
in explaining the actual decree appears to their Lordships to be 
‘correct. The decree was, in fact, . preliminary, and left partition 
to be effected finally by the subsequent order of the Court. The 
decree as it stood could’ not have been made effective without a 
further order. Their Lordships find themselves in complete 
accord with the remarks of the learned Judicial Commissioners as 
to thé importance of the Courts in the Province strictly following 
the procedure laid down by the Code of Civil Procedure in such 
matters, Fortunately any difficulty is remediéd in the presènt 
case, Their Lordskips have no doubt that justice required and 
Civil-Piocedure | ermiited the partition prcceedings to include 
the Rs 1,05,000 in question: and the appeal on this matter 
should be dismissed; i ` 


They are therefore of opinion that appéal No. 16 of 1933 . 


should be allowed, that the judgment of the Judicial Commis 
sioners dated the 24th March, 1930, should be set aside with costs, 
and the order of the District Judge dated the 23rd December, 
1929, should be restored. The appeal No. 17 of 1933 should be 
dismissed. Their Lordships will humbly advise His Majesty 
accordingly. As the appellant has had to come to this Board to 
recover his interest, though he. has failed inthe second appeal, 
their Lordships are of opinion that there should te no. costs to 
either party of these appeals. 3 

Nekra & Go + Solicitors for- the Appellant, 

TeL: Wilson & Co > Solicitors for the Respondent. 


; - Appoal No. 16 allowed. 
KAJ. R _ Appeal No. r7 dismissed. 
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LH 
UL. Gama Ditta 


T. R. Ditta. 


— 


` Lord Atkin. 
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Present: Lord Atkin, Lord Wright, Lord Alness, Sir 
z , Joka Wallis and Sir Shadi Lal, 


re f CHUNBIDYA AND OTHERS 


v. 


THE, KING-EM B , i 


[ON APPEAL FROM THE Hion Court oF JUDICATORE i 

; AT ALLAHABAD]. 

Criminal Procedure Code, (Act V of 1898), sections 423, 439—Furisdiction 
of High Court, om appeal, te enhance sentence in exercise of its powers of 

 pevtsion. 

Petitioners were convicted by the Sessions Judge of murder and sentenced 
to transportation for Ufo, and they therenpon appealed to the High Court. 
On such appeal the Hiftr Court, purporting to exercise their powers under tha 
revision section (section 439. Criminal Procedure Code), gave notice to the 
accused to show cause why the sentence should not bs enhanced, and, after 
hearing thom, sentenced them io death Held that the High Coart had 
complete furiedictlon under section 439 of the Code so to enhance the 


Although gwa a Court of Criminal Appeal the High Court has no power 
to enhance a sentence (vide section 423, Criminal Procedure Code), the High 
Court may, in the exercise of its revision powers under section 499, enhance 
the sentence ‘in tha case of any proceeding the record of which has been 
called for by itself or which has been reported for orders or which otherwise 


` comes to its knowledge ’.’’ When the High Conrt has before it on appeal a 


tecord of a criminal proceeding, the condition precedent, ts performed, and 
the High Court can then, though the record has only cqme to its knowledge 
{n the appellate proceeding, proceed to exercise its revision powers if it chooses 
to do so. i ai 
: Petition for special leave to appeal. 
` Sydney Smith for the Petitioners. : 
W. Wallach for the Crown. : ' 
Their Lordships judgment was delivered by 


Lord Atkin: This is an application for special leave to 
appeal from- a judgment of the High Court of Judicature at 
Allahabad. The question arose in this way. The petitioners 
were tried before the Divisional Sessions- Judge at Cawnpore 
on a charge of murder, and they were in fact convicted of murder. 
It is unnecessary to go into the facts of the case except to 
say that the particular act of which they were found guilty was 
‘that, with other pedpla; they assaulted the deceased and, after 
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having beaten him severely, laid him down and cut off his foot 
with an axe and left him there to bleed to death. The Sessions 
Judge having convicted the petitioners of murder, sentenced them 
to transportation for life, and they pis appealed to the 
` High Court. 

On appeal to the High Court tbe High Court, purporting to 
exercise their powers under the revision section (439 of the Code 
of Criminal Procedure), gave notice to the accused to-show cause 
why the sentence should not te enhanced, and, after hearing 
them, ordered the sentence to be increased in the case of the 
four petitioners and ordered them to be sentenced to death instead 
of transportation for life. What has been urged before their 
Lordships is that inasmuch as the case came before the High 
Court on appeal, and inasmuch as under the provisions as to appeal 
the High Court dealing with appeals has no power to enhance 
the sentence, the High Court has no power to resort to its further 
powers of revision which gave it power.to enhance the sentence. 
That appears to their Lordships to be a mistake. The distinction 
seems to be fairly plain. The powers relating to appeals under 
section 423 Of the Criminal Procedure Code are given to the 
appellate Court, and the appellate Court may include a Court 
sudordinate to the High Court, and the appellate Court as such 
has no power to enhance a sentence, differing from the provision 
which was in the old Criminal Procedure Code of 18723. On the 
other hand, the powers of revision are given to the High Court 
alone, and the powers of revision are given to the High Court in 
the case of any proceeding the record of which has been called for 
by itself or which has been reported for orders or which otherwise 
comes to its knowledge. 


Their Lordships are clearly of opinion that when the High 
Court has before it on appeal a record of a criminal proceeding, 
the condition precedent is performed, and the High Court can 
then, though the record has only come to its knowledge in ths 
appellate proceeding, proceed to exercise its revision powers if 
it chooses to do so. In this case the High Court did choose 
to exercise its revision powers. Mr. Sidney Smith points out that 
the notice which actually was served was headed in the criminal 
appeal; but it is quite plain that the subsequent proceedings 
were in fact in revision, and it was made plain that the Court was 
exercising its revision power. That being so, it appears that the 
Court had complete jurisdiction to act as they did, and their Lord- 
ships therefore, in the exercise of the ordinary rules which govern 
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criminal appeals, see no reason at all-in tbis particular case why 


any leave to appeal should be granted. 


In those circumstances, they- will humbly advise His Majes'y 


that the petition be dismissed. ` 


H. S. L Polak & Co.: Solicitors for the Petitioners. 


Solicitor, India Office; Solicitor for the Crown. : 
Petition dismissed. 


E J. R. 
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—— IX of 1908, Sch. I. Art. 164 oo sis ove dea 106 
=—— XVI of 1908 (as améaded), Secs. 17(1) (b), 49 we wee ee aso 
~— XVI of 1908, Sec. 17 Cls. (b), (c) and (d) a to ies 584 
—— XVII of 1908, Secs 17 SubSec. (h), 91 eee ave ove 243 
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—— ID of 1909, Sec. 5a (2) (e) is ove oo ses 528 
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~—— V of 1919, Secs. 74, 81, 88 wee ine ies eee 19 
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Act V of 1920. Sec. 10 ve ase sie OR 
—— V of 1990, Sec. 54A . ies ise ‘ie 
~—— XI of 1924, Sec. 24 ase bes ae 
— XI of 1922, Sec. 26 Sub-Sec. (2) sue ves ses 
—— IV of 1998, Sec. 48f ae ee cis x% 
—— VIII B. C. of 1876, Sec. 149 ove e e ee 


— IX B. C. of 1879, Secs. 25, 60A ae se He Jii 

—~ V B. C. of 1911, Sec. 77(1) (b) SN i a 

—— III B. C. of 1923, Sec. 205 se ae oes ace 

—— XVI (Punjab) of 1887, Sec. 77 ary te wae 

Admissibility in evidence —Eetdence Act (I of 1873), See. 13—Documenis 
being tiile deeds—Righi asserted to’ land in suit—Weight to be 
attached to such evidence, 

Where the documents are the defendants’ title deeds and in thom a claim 
is made, at least a right is asserted, by the defendants and their prede- 
cessors to the ditch in suit : 

Held, that the documents are admissible In evidence under section 13 of 
the Indian Evidence Act, 1872, to show that the ditch is Included in the 
defendants’ homestead and the absence of proof of possession in accord- 
ance with the recitals in these documents does not affect the admis- 
billty of such documents but only affects the weight to bs attached to 
them. Rasik Lal Mukutl v. Prasanna Kamar Saha ... wn 

Adverse pomession—Assertion as a permanent tenure-holder under the pro- 


prietor ; see Registration ‘ae hee 
Agreement, consideration for—Compromise of doubtful rights; see 
Consideration 


Alternative claim—Sult on promissory note—Suit, if foes recovery of 
money—Promissory note not duly stamped ; see Suit for money 

Ambiguities in ancient documents, how construed ; ses Patol sale age 

Ancestral imfartiile Raj—Right of junior branch to succeed by survicor- 
ship, nhen relinguished— Proof of intention to renounce their right of 

. succession —Separation merely in fosd and worship—Evidence Act, 
(I of 1872), sections 13, 35— Recital of pedigres in decree, admissibtiity 
of, in evidence—Registration Act (Act XVII of 1908), See 28— 
Fictitious entry in sale deed áf item of property never intended to be 
really sold—Registration inoperative. 

The right of the junior branch In an ancestral impartible raj to succeed to 
the raj by survivorship on the extinction of the senior branch, must not 
be whitiled away or regarded as merely visionary. In order to depzive 
the junior branch of thelr right to succeed by survivorship, it mast bs 
established that the raf bad ceased to be joint, and for this purpose il ls 
necessary to prove an intention, express or implied, on the part of tho 
fonlor members of ‘the family to renounce and give up their right of 
succession to the Impartible esiate. Itis not sufficient to show a separa- 
tion merely in food and worship. i 

A statement in a decree thata certain pedigrec was filed by tho parties 
thereto, and reciting the full pedigree, is admissible in evidence both 
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Ancestral Impartible RaJ—(Conid.), 


under section 35 of the Evidence Act as an entry in a public record made 
by a public servant in the coarse of his duty, and ander section 13, as 
evidence of the course of proceedings in a suit. 


A sale deed purported to transfer as one parcel four villages situated in 


Tehsil Deoria, and, as a separate item of property, a one third share In a 
small sitting room in a garden situated in Gorakhpore, and was registered 
by the Sub-Registrar of Gorakhpore. The only portion of the property 
situate within the sub-district of the ragistering officer was the undivided 
third part of the sitting room. The High Court found that the vendor 
had no right or title whatsoever. In the sitting room and that, as com 
pared with the value of the four villages, thls item was of almost insigni- 
ficant value, but they held that as the property actually existed and the 
parties believed that it coald be transferred and intended that it should 
pass by the sale, the entry of the sitting room In the mle deed was not 
a fictitious entry soas to invalidate the registration thereof under 
section a8 of the Registration Act. 


Held by the Privy Council (on a consideration of the evidence and the fact 


of the case) that the parties never Intended that the undivided Interest in 
the sllting 100m at Gorakbpore should really be sold, and that therefore 
this item of property wasa fictitious entry to which the deed did not 
‘relate’ within the meaning of section a8 of the Act. The so called sale 
(of this item) was a mate device to evade the Registration Act and to 
procure the registration of the deed at Gorakhpore. ‘Tho registration of 
the sale deed was therefore Invalid and inoperative. The word “‘fictitious’” 
used in Harendra Lal Roy's case is not confined to non-existing pro- 
perties, Itis satisfed lf the deed does not “relate” toa specified pro- 
perty for any effective purpose of cnjoyment or use. The Collector of 
Gorakhpur, as Manager, Court of Wards v. Ram Sunder 
Mal. ove dee 


Ancient Instruments, ambiguities In—Contemporaneous usage, evidence of, 


to ascertain the meaning ; see Putni sale a 


Appeal—Bengal Tenancy Act (VII of 1885), Secs. BA. a I74—~- 


drregulartty in publishing and conducting sale—Ne fraud independent 
of suck irregularity found—Sale set aside by Munsiff with final pemer— 
Appeal to District Court. 


When ân auction-sale is set aside under the provisions of section 174 of the 


, Bengal Tenancy Act by a Maonsiff with special powers under 


section 153(b) of the Act on the ground of irregularity In publishing and 
conducting the sale and no fraud Independent of such irregularity is 
found an appeal to the District Court against the order of the Munsiff 
wiil be barred under section 153 of the Act. Bindu Bashini Dobi s 
Provat Chandra Sarkel tee 


ave 


mene Criminal Procedure Cede, (Act V of 1908), Sec. 417— Appeal against 


order of acquittal — Powers and functions of the High Court, 


On an appeal from an order of acquittal on a matter of fact, the High Court 


‘has full power to review at large the evidence upon which the order of 


Paar. 
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Appeal—(Contd.). 
acquittal was founded, and to reach the conclusion that upon that evi- 
dence the order of acquittal should be reversed. There is no limitation 
or restriction on the High Court in the exercise of ils powers as an 
appellate tribunal, and Its interference with an order of acquittal passed 
by the trial Court Is not limited to cases wheré the trial Court has cbstl- 
nately blnndered or-has through incompetence, stupidity or perversity 
reached such distorted conclusions as to produce a positive miscarriage of 
justice, or has in some other way so conducted or misconducted Itself as 
to produce a glaring miscarriage of juscice, or has bren tricked by the 
defence so as to produos a similar result. Sheo Swarup v. The King- 
Emperor ove . 

———, tf fails—Non-sudstitution of legal representatives of didai 
respondent—Tenancy, if can be proved by orat svidence—Suit for 
possession against trespasser— Plaintif’s terms of tenancy, how far to 
be fi owd. . 

An appeal will not fall by reason of non substitution of the legal representa- 
tives of pro forma defendant respondent ina case where the suit Itself 
would be quite maintainable without impleading the deceased as a party 
defendant and there is no apprehension of any inconsistent decree in the 
event of a successful termination of the appeal. 

A tenancy can be proved by documentary or oral oridenca. 

In a suit for pcssession against a trespasser it is not necessiry for the 
plaintiff to prove the terms of his tenancy with his landlord, He is simply 
to prove that his alleged Isndlord accepted rent from him and that wiil 
be quite sufficient to enable him to malntaln a sult for possession against 

- such trespasser. Sundar All v. Nor Mamud 

——, if lies— Bengal Tenancy (amended) Act (1V of 1¢98), Section F— 
Order in a proceeding under, if appealable. 

An order in a proceeding under Section 26] of the Bengal Tenancy Act is 
not appealable. Raja Prithi Chand Lall Chowdhury v. Elahi 
Buksh Mohammad : ote ws 

~ against order of acquittal—High Court, power of ; ses Appeal eas 

—— by heirs of under-ralyat, if can be continued—'Under-ralyat acquired 
right of occupanoy by custom—Snit for ejectment after service of notice 
under section 49 of Act VIU of 1885—Act IV o£ 1938 coming into force 
pending sult ; see Under-ralyat “as 

—— memorandum, court-fee payable on Rejection of application by rever- 
sloners for declaration of their rights and for investment of compensation 
~money under section 32 of the Land Acquisition Act—Court-Fees Act, 
Sec. 7 (iv) (c) applicable ; ses Court-fee ts 

—— in violation of good faith—Parties agree that determination of dispute 
by a person ls to be final between them ; see Second appeal... 4 

——— lles against order refusing to grant interim injunction; see athe: 
looutory injunction ste 

Appellate Court, what to consider—Appeal against order refusing to Sait 
interlm Injunction ; see Interlocutory infonction sui 
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APpPlicatlon—Adding pariy—Suit against pleader for accounts and for 
compensation for loss resulting from unauthorised substitution of party 
effected by the pleader in a legal proceeding—Application to implead in 
the suit persons on whose instructions the pleader purported te act— 
Civil Procedure Code, (Act V of 1908), O. 1 R. 3. 


Where in a sult against a pleader for accounts and for compensation for 
logs occasioned to the plaintiff by reason of an unauthorised substitution 
of party effected by the plader in a certain legal proceeding, the pleader 
raised the plea that he effected the substitution under instructions from 
the plaintiff’s Naib and Patwari, and thereupon the plaintiff applied to 
the Court for impleading the sald Naib and the Patwari as defendants 
in the suit brought against the pleader, the caso came within the 
purview of Or. 1 R. 3 of the Code of Ciril Frocedure, 1908, and the Court 
would not be justified in rejecting the application. Maharaj Bahadur 
Singh v. Narendra Charan Banerji wes ove 

— by auctlon-purchaser in a previous execution case, objecting to 

the sbsequent sale, Jf maintainable ; see Executica a ois 
for execution to the Court which passed the decree—Certlficate 
of non-satisfaction from the transferee Court not recelred—Dismissal of 
execution in the transfered Court ; see Execution ose tee 


Application for setting asides sale—Dismissed for non-depostt—Bengal 

“Tenancy (Amendad) Act (IV of 1928), section 174, clauses (3) and (5) 
—Depostt, if necessary at the time ef application—Appeal against 
order of dismissal, dismissed—Second appeal, if Hes from such 
dismissal. 

The word ‘allowed’ in clause (3) proviso (b) of section 174 of the Bengal 
Tenancy Act should be read io the sense of ‘entertained’ and the deposit 
contemplated by that clause should be made at the ime of fillog the 
application for setting aside a sale. * 

An application for settIng aside a sale, held on 18th March, 1929, was filed 
under order at rule 90 of the Code of Civil Procedure. The fudgment- 
debtors wore thereupoo ordered to deposit the decretal amount under the 
provisions of section 174 clause (3) of the amended Bengal Tenancy Act, 
which not having been done the application was dismissed for non- 
deposit. : 

Held, that the sale having been held after the amended Bengal Tenancy 
Act came into operation, the application for setting aside the sale was 
governed by the provisions of section 174 clause (3) of the sald Act and 
the deposit contemplated by the sectioa was necessary at the time the 
application was made. 

No second appeal lies against the order of dismissal of an appenl for not 
making the deposit contemplated by section 174 clanse (5) of the 
amended Bengal Tenancy Act. Kuloda Prasad Majumdar v. 

` Kamar Prativa Nath Roy eee te uae 
Arms, possession—Indian Arms Act (XI of 1878), sections rof, £0, 19—~ 
Offence under section 29, prosecution for—Preyious sanction of District 
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Arms—(Contd.). ` 
Magistrate, if necessary—Section 20 of the Indian Arms Act, if confined to 
cases relating te expert or impert of arms—Intention to hide the fact of 
. possession of fire arms from a public servant, tf covered by section to— 
Conetction under sections 19/ and 20, when justifiable. 


No previous sanction of the District Magistrate as contemplated by section 
99 of the Indian Arms Act Is required for prosecution in respect of an 
offence under section 90 of the Act. 

Section 20 of the Indian Arms Act ts not confined to cases where the 
fatention to do an act In the matter of unlloensed posseamon of fire arms 
or ammunitions must relate to export and import of arms but also applies 
to a case where there is an intention to hide the fact of possession of 
unlicensed fire arms or ammmnitioos from*any public servant (l, e. 
Police Officer). 

Held, (on the evidence) that the appellant had been rightly convicted 
under section 19 (f) and sectioa 20 of the Indian Arms Act as It was 
established that the room where the unlicensed ammnunitions were found 
out was in joint possession of the appellant, the sult case where they 
were discovered was also in his possession and there was an intention on 
his part to conceal from the Police Officec the sult case and its contents. 
Nagendra Chandra Des v. King-Emperor Er ifs 

Attachment —Couri of Wards Act, (Bengal Act IX of 1879), sections 55, 
51, 60-A—Proparty inherited by disqualified preprietor—" Possession” 
when taken by the Court of Wards—Atiochment ef such property in 
execution of money decree obtained against the ward personally. 


By section 35 of the Court of Wards Act, 1879, (Bengal Act IX of 1379), 
whenever the Court of Wards has determined to take the property of a 
disqualified proprietor ander its charge, the Court shall make an order 
declaring the fact and directing that possession be taken of such property 
on behalf of the Court, and the Court shall be held to be in charge of 

-such property from the time when possession shall have been so taken. - 

Held, that “possession” under the Act must depend upon the nature of the 
Interest In the property in question of the disqualified proprietor. 


A disqualified proprietor inherited from his brother certain property which 
was then in the adverse possession of a third party, and the Court of 
Warde purported to take possession of the same (1) by issuing a noti- 
fication that it had taken charge of the share of the deceased's property 
inherited by the ward ; (2) by imsulng orders to the Tehsildars to collect 
rents“ from tenants ; (3) by instituting a regular sult against the third 
party to recover possession of the ward’s share. 

Held, that-In taklog action as above, the Court of Wards had done all that 
it could possibly do in order to take charge of tho ward's property, and 
that the steps so taken by the Court of Wards to make the interest of the 
ward effectlre amounted to taking “possesion” of the property within 
the meaning of section 35, and that therefore, by reason of section 6o-A, 
the appellant docroe-holder was precluded from attaching and selling 
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Paar, 
Attachment—/Cont i.), 
such property in execution of a money decree obtained by him against 
the ward personally in a-sult to which the manager of his property was 
not named as the guardian ad Hiem (as required by sectlon st of 
the Act). Lachmi Narain v. Syed Ibrahim Hussain ... ay 905 
Award, Invalidity of— Decision of objection as to invalidity of a ward in 
execution proceeding under Section 47 of the Code of Civil Procedure— 
Award made under Rule 22 of the Rules framed under section 43 of the 


Co-operative Socloties Act ; ses Sult, maintainability of u ote 572 
m, private, if compulsorily registrable ; see Private award . tee a59 
~——— made by an arbitrator under orders of the Court and aval award, 

difference between ; see Private award toe ow + 259 


, mado on a referenca without the intervention of Court pending nuit, 

a ompiotlie oc adjustment of sult under O. 23 R. 3 Code of Civil 
Procedure ; see Second appeal one tee 173 

Bengal Tenancy Act, Sec. 26f—Application for pre-emption by landlord— 

Deposit not made with application but on the next day but within 2 








months from the service of notice ; ses Occupancy holding ... eos 576 
—— , Sec. 26f—Application for pre-emption by landlord— 

Landlord, what to do } ses Occupancy holding “is 576 
c, Sec. 26f—Application for pre-emption, if latata- 
able —Land sold with stractures—Values of structures and land separately 

mentioned —Value of land only deposited ; ses Pre-emption... ie 399 
————, Seo. x26f—Holding—Structure removable; see 


Pre-emption wee = 909 
——, Seo, 26f——Land and structures standing thereon are ` 

separately valued and mentioned as such in the conveyance-—Entire 

purchase money including the valua of structures to be deposited— 











Structures separable from the holding ; ses Preemption... vee 399 
—, Sec a6f—Application under—Holding, if Includes 

structures raised on Ít ; see Pre-emption vee 399 
— (amended), Sec. 26], order in proceeding nnde; i 

> see Appeal, if lice vee ove ` 10g 





—— +—, Sec. 52—Excess rent for excess area— Standard of 
measurement—PresumpHon—Publication of record of rights—-Presump- 











tion, when rebutted ; see Presumption ene sà a88 
imee. e aeaee Sec 103B—Presumption of accuracy of mete 
~ entry ; see Registration ies ove 384 
Bengal Tenancy Act, Sec. 105—Assessment of fair and equitable rent, 
basis for ; sss Renat e. ove 13 
7 , Sec, 105—Order of a Revenue officer amessing falr 
and equitable rent, a decree ; see Rent ene see 13 
mmaa e » Secs. 115C, 180A—Decision of special Judge settling 
rent ; ste Second appeal ne ose 116 





—, Sec. 154-—-Appeal to District Judge, if liae—Anctioa 
sale set aside under s ction 174 of the Bengal Tenancy Act by a Munsiff 
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æ - 


Bengal Tenancy Act- Onid.) 
with special powers under section 183(b)—No fraud Independent of 
irregularity ; are Appeal eee 

—— enn, Sac, 160(d}~‘Protected Interest’ —Under-raiyatl 
interest created in contravention of section 85 of Bengal Tenancy Act— 
Under-ralyat having a right of occupancy. by custom ; see Under-ralyat... 

, Sec. 173(3), applicant under, if can take benefit of 

edilon 18 of the Limitation Act ; ses Sale, setting aside of . es 

—~, Sec. 174—Deposit for setting aside execution nle, 

when to be made ; ses Execution sale sis 

, Sec. 174—High Court in revision refused to accept 
the ploa of Ignorance as to extension of timeto pay the deficit amount 
by the judgment-debtor ; s#¢ Execution sale ie “ 

a rr ern, See, 174 Cl. (3)-~‘Allowed’—Deposit to be fads at 
the time of filing the application for setting aside a sale; see 
Application ` soe wae 

—, Sec. 180A—Decision of special Judge settling rent ; 

ses Second appeal 


2 Peres 














ase ays 


te ne ees, Sec 180A—Determination of uniform annual rent— ` 


Taking into consideration Pachan rate ; see Utéandi lands ... 
——« a, Sec. 190A (9}—Calculation of the average of rent for 
previous six years, if obligatory on trial Court ; see Second appeal aes 
—, Sch. Ill, Art 3, when applicable ; see Limitation ... 
Bengal Village Self-Government Act, Sec. 81—Munsif’s power to wilh- 
draw a sult on the application of the defendant ; see Union Court oe 
re ra are » Sec. 88-—Disirict Judge, power of, 
to vacate order passed by Union Court ; sss Union Court s. eee 
Bequests in favour of heirs, validity of, under Hanafi Law ; see Will ave 
- Boetway, if private—Khel beginning from public channel and extending for 
miles; ending In a private jand ; ses Water passage aT 
———-——-, If restricted only to the use of a class of persons and se otk 
the pubiic would have in no circumstances a right of passage—Khal bagin- 
ning from public channel ahd extending for miles, ending In a private 
land ; see Water passage 
Burden of proof — Attainment of majority ; see Limitation 
of proof—Custom modifying ordinary law. eee 
Where:s person relies upon custom as modifying the ordinary law, the 
burden is on him or her to establish the existence of such custom. 
No presumption can be made in favour of the existence of a usage or 
costom If lt were not proved thatsuch a custom or usage prevails at all 
In that place. It is incumbent upon the person who alleges the existence 
of such a custom to prove the custom on which hetelles. Must., 
Mahaboob Begum ¢. Tulsi Bibi 7 as 
a ‘of proof—Deed executed by Pardanashin lady—Deed was explained 
to and was really understood, by her ; se Pardanashin lady .. sn 
of proof—Departure by consent of both parties from the terms of 
origttal contract ; se¢ Contract 














Paae. 


-381 


138 
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Burden of proof~Mouza, if included within Mal assets of the estate— 
Zemindar asserting that moura appertained to his permanent by settled 
estate and tenure-holder asserting that it is the Lakheraj Debatter of an 
Idol ; ses Lease z one 

——~— of proof—Party challenging the accuracy of the iiakacnent in settle- 
ment paper—Tenure recorded in settlement paper as a chirasthayl or 
permanent ; see Registration wes ees 

of proof, always on appellant to prove that the judgment appealed 
against, is wrong ; see Pardanashin lady ko 

Calcutta Municipal Act, Sec. 205, charges created ee oe If to be 





enforced In one sult ; see Suit, maintainability of ive ieee 


Charge, recording beads of— Object of the legislature ; sse Jury trial ee 

Chukanl ratyat, holding tenancy for more than twelvs years, tf becomes 
occupancy raiyat. 

The right of a chuhané tenant in Rangpur District develops into an’ octn- 


Pancy right when the tenancy is held for more than twelve years. 


Dabiraddin Sarkar +. Afaddi Mamad ~~ Sea “is 
Chukand tenant, if can acquire occupancy right ; see Chukani relyat 

Civil Procedure Code, Sec- 11—Second snit for redemption of mortgage 

by way of a conditional sale—[revions sult for redemption, decree in, 

* providing that on default in peyment “his (plaintiff-mortgagor’s) case 

will stand dismissed ''—-No payment and mortgagee remaining In posses 

sion ; søs Res. judicata ai 

— m m, Sec. 41—Dismiseal of execution by the Court to 

i whioh the execution decree was sent for execution—Tertificate of non- 

satisfaction not received by original Coart—Applicatlou for execution 


to the Court which passed the decree, if maintalnakle: see Execu-. 


tion aes Sie 
—— » Seo. 47—Legal representative of the judgment- 
J debtor olalming the property in his own right ; ses Execution ee 


—— 





, Sec. 47—Relating to execution and satisfaction of 
decrees as between aries to sult—Application by some of the judgment- 
debtors under section 173(3) of the Bengal Tenancy Act; see Sale, 
setting aside of ` ses cee 

mass, Sec. 47—Represeniative of judgment: debtor — 
Auctlon-purchaser of the interest of a judgment-debtor in a property ln a 
Previous execution oase ; see Execution ae eee 


——, Sec. 47—Suit for setting aside order in execution 
proceeding—Decree for khas possession wes belki in previous execniioh 
proceeding to be incapable of execution against the legal representatives 
of deceased Judgment-debtor ; ses Execution ` ve 

—r c, Soc. 48—Application for exrecution—Petition for 
time to give a fresh list of properties ; see Execution oo eon 

———, Sec. 48—Properties described in the execution 


petition sold away and decree partly satlsfied—Applicetion for giving 
fresh list of properties, if saves Hmitation ; see Execution... 


—_—— 
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Civil Procedure Code, Sec. 73—"Decree for the payment of ‘money — 
Decree for sale and In caso the decree is not fully satisfled by the sale of 
mortgaged properties, decree against person and other property ; ses 
Composite decree ‘ie sie 


————» Sec. 92—Temples in the Malabar District, 
whether public or privato how determined ; see Public religtous trusts ... 
—— ——,, Sec. 11 5—High Court, when can Interfere with 
interlocutory orders ; see Suit for money ove 


—, Sec. 115 Land Acquisition Collector, if a Coart— 
Land Acquisition Collector refusing to refer a case to Civil Court ; sse 
——— , See. 115—Order rejecting a plaint for non-pay- 

ment of deficit court-fee in the plaint—Order appealable;. see 
—_— m, Se. 115(c), construction of ; see Suit for money... 
ı Sec. 144—Daty of Court ; see Restitution vee 

















—— — — —, Se. 144, If exhaustive ; see Restitution wae 
_—_————- —, Seo. 151—Inhberent .power—Power of Court to 

grant restitution ù see Restitution te 
— - ——— 0. i R. 3—Pleader, suit against, oe acccumte and 


for compensation for loss resulting from unauthorised substitution of 
party effected by the plesder in a legal proceeding—Application to 
Impledd4in the suit persons on whose instruction the pleader purported to 
act ; see Application ; ee eee 
— — O0. i R.8—Death of oe of the plaintifs— 
Procedure ; see Water passge sè ove 
-_—_—_—- ————,, 0.1 R. &Sult—Rights of parties; soe Water 








passage me Gers 
=a ,O. 1 R. 8, scope of ; ses Water passage ove 
—— , O. 7 R. 6—Grounds of exemption from limitation 

law not stated, effect of ; ses Limitation sia reas 





—,O 7R 11—Snit, dismissal of, for non-payment of 
proper court-fees within the time allowed ; see Revision ons sae 

— — — —-——,, 0. 21 R. 49—Attachment of partnership pro- 
perty—Decree not passed against the firmor against the partners in the 
firm as such ~Sale held under such decree, if valid ; see Execation sale .. 

O a1 R.63—Claim by third party fo, caution 
allowed by Revenue Court—Roent decree obtained in the Revenne Court ; 

———, 0, 21 R. Auction purchaser of the Interest of 
a fadgment-debtor in a property in a previous execution case; sev 
Execatlon 








s O. 23 R. 3—Avward made ona reference without 
the intervention of the Court pending suit, If a compromise or adjustment 
of snit ; see Second appeal 

,O. 3a Re7—Compromise by next friend withont 
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Civil Procedure Code—(CConid.). d i ; 
leave of Court—Mlinor ropreseatcd in appeal by same noxt friend ; see 
Second uppeal - She 

=-~, O 34 R. G—Decree for sale and in case of deñ- 

ciency personal decres, if valid—No separato application for personal 

decree ; see Composite decres rr <a 
=, O. 47 R.1—‘Any other suficient reason ; ses 








Review DA se 
ye c, D. 47 R. 1, applicability of ; soe Review ee 
Claim, reality of, which Is given up, how measured ; see Consideration sie 
Compensation money—Land Acquisition Act (I of 1894), section 33, 

scope of—Compensation money invested in securities—Re-investment 

in land, if obligatory—Notice on party directing a re-investment and 
to show cause, if bad and without jurisdiction. 
Section 32 of the Land Acquisition Act does not make it obligatory on the 

President of the Tribunal to direct a re-investment of the compensation 


money in land, when it has already been invested in securities some” 


twenty years back. 

A notice Isened by the President on the party to show cause why the com- 
pensation money should not be so re-Invested in land is bad and without 
jorisdiction. Sm Saraia Debiv. rhe President of the Calcutta 
Improvement Tribunal i 


Composite decree-holdor—Decres remaining unsatisfied by salo of 


stortgaged proper Hes—If becomes a decree-holder for payment of money 


and tf entitled to rateable distribttion—Separats application for ths — 
passing of personul decree, if essential—Civil Procedure Code (Ack ¥ of š 


1908). Section 73 and Order 34 Rule 6. 

A cOmposite decree f. e. a decree for sale of mortgaged properties anda 

personal decree in case the proceeds were insufficient to satisfy the 

-:- decretal amount, under order 34 rule 6, though improper - is not invalid 
on the ground that no separate application for personal decree was 
made. f . 

A composite decree includes a personal decree, so the holder of such decree, 
when his decree is not fully satisfied by the sale of the mortgaged pro- 
perti, Is a holder of a decree for the payment of money.within the 
meaning of Sectlon 72 of the Code of Civil Procedure and can claim 


rateable distribution. Mukhram Agarwalla v. S. Eshan Ahmed .... 
Compromise, order recording, the existence or legality whereof is in - 


dispute : see Second appeal is 
—, petition of, construction of—Creation of new ates or 
recognition of tenancy--Other evidence, if admissible ; ses Rent suit --... 
~, if binding on partles—Variatlon of terms by unregistered 
letter Variation acted upon ; see Consideration 
, variation of terms of, acted npon—Varlatlon be dandalaeeed 
lotter as well as orally ; see Consideration one 
‘a eee, variation of terms of, if to be by registered deed j ses 
Consideration : ~~ we ary 











Paas. 


173 


237 
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Compromise by next friend without leave of Cour, effect of—Minor... 
represented in appeal by the same “next-Lilend ; sse Second appeal aa 
Concurrent jurisdiction of Union Court and MunsifPs Cout: sae Union 
' Consideration—Compromtse of doubtful right—Reality of claim given up, 
how measnred—Parties limited by claim made in pleadings—~ 
Registration —Vartation of terms of compromise—cost - 

A, the plaintiff's fathec- brought a sult against the defendant appellant, who 
was then a minor and whose property was taken possession of by the 
Court of Wards, which terminated in & compromise by which the defen- 
dant appellant promised amongst other things to pay to the plaintit’s 
father a monthly allowance of Rs. 300. There wasa farther stipnistion 
that thisallowance would be payable to the plaintiff’s sons and grandsons 
after the death of the plaintiffs fath=r. With the sanction’ of the Board of 
Revenue, the General Manager of the Court of Wards. executed a deed, ` 

` on the goth January, 1881, embodying the terms of compromise. The—- 
plaintiffs father used to get that allowance at the rate.of Rs. goo per. _ 
month so long as the defendant appellant was a minor, The defendant— 
subsequently promised to pay an additional sum of Rs. 100 asa monthly, 
allowance, by an unregistered letter, dated Sth April 1836. Sinos then 
the plaintifs father used to get this monthly allowance of Rs. 300 
regularly. The promise to pey additonal allowance of Rs.-400 per year 
foe the Durga Puja was made verbally by the defendant and was not _ 
embodied in any deed. Defendant stopped. tho payment of the extm 
monthly allowance and the annual allowance of Rs_400 from a tims prior 
to the year 1893 with the result that the plaintiff's father had to Institute 
a money suit claiming the allowance at the rateof Rs $00 per month 
and also the Puja allowance together with the arrears of allowance thea 
fallen due. After the trial of the sult had propesded to some length there 
was a compromise between the parties and as defendant admitted the 
claim of the plaintiff's father In that salt the sult was withdrawn and 
since the withdrawal of that suit the defendant paid to the pkintifs 
father the monthly allowance and Puja allqwance of Rs, 400 a year. The 
plalntif’s father died in 1901 and the defendant after hla death used.to 
pay the monthly allowance of Rs. 900 to the plaintiff. As this allowance: 
was stopped the plaiatiff claimed allowance at the rate of Rs. 900, and 
Poja allowance 1 

Held, that the plaintiff had legal claim fo tho monthly allowknco of addi- 
tional Rs, 100 and the yearly Parban! of Rs. 400. 

That the plaintiff's father had bouest belief id thé claim which he was 
setting forth In 1893 on the basis of the unregistered latter. Thore was 
thersfore good ground on which the kompromise could ey be sustained, 
The compromises was biading on the-partles, - 

That the terms of compromise conld not be varied aai by fedtdteeed: 
Instrument. — 

There wes same conflict of anthoritles ‘pelor to “the determination of tho 
question as to variation by unregistered deed by the Fall Benoh. 
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Considoration—(Coxtd.). 

The reality of a claim which is given up must be measured, not by the state 
of tho law as it is ultimately discovered to be, but by the state of the 
knowledge of the person who at tho time has to judge and make the 
concession, - E 

Tbe promise sued upon became a promise when its condition was fulfilled 
by the plainttiPs father’s forbearance. 

The compromise of doubtfal rights is a sufficient hasis of and forms a suff 
cleat consideration for agreement. 

The parties are limited by the case made in the pleadings and facts which 
have been admitted in the pleadings need not be proved. 

That as the defendant raised a large issue attacking plaintiff's claim to the 
allowance the plaintiff and defendant should bear their respective ooste. 
Raja Jagat Kishore Acharya Chowdhuri s. Hemondra Kishore 








Acharya Choudhuri Sia be 
mannan, gufficient— Settlement of doubtful olim and forbearance 
to sue to evict ; ses Lease ase one 
—_—_ for agreement—Compromise of doubtful rights; see 
Consideration hee: ses 

- for execution of Kabullat—Oral evidence, If admissible; see 

Lense i s% 


Consignor, duty of, as to pecking of goods ; see Railway administration... 

Contract- -Quantum meruit—Indian Contract Act (IX ef 1872), See. 70— 
Variation of terms of coniraci—Tesi—Burden of prof- Interest— 
Wrongful detention of meney—Inierest pendente lite. 

Whero one bas expressly or impliedly requested another to render him a 
service without specifying any remuneration, but the circumstances of the 
request Imply that the service ls to be paid for, the law will imply a 
promise to pay quaniues meruit. 


Whether there has been a variation of the terms of a contract, depends 
upon the facts of each particular case and is often not essy to determine 
but the following test has been suggested by Lord Dunedin in sMerris v. 
Baren ı In the case of variation there are no such executory clauses in 
the second arrangement as would enable one to sue upon that alone if 
the first did not exist; in the case of recission one could suo on the 
second arrangement alone, and the first contract Is got rid of olther by 
express words to that effect, or because the second dealing with the same 
subject matter as the first but ina different way; itis impossible that 
the two should be both performed. Salng on the second alone, does not 
exclude cases whore the first is used for mere reference. 

The burden of proving that there has been a departure by consent of both 
partles from the terms of the original contract, is on the person 
Asserting it. 

Where there is no contract, express or Implied, to pay Interest, It is'open 
to the Court to make a decree for damages for wrongful detention of 
money. 


Paar. 
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Coutract—(Conid.). i 

It is for the tribunal to look at all the circumstances of the case and to 
decide what is a proper sum to bo awarded by way of dameges. 

The allegation in the plist was that the defendant offered plaintiffs 
contract work in the construction of the Amda-Jamda branch of the B. 
N. Railway subject to his signing certain schedules in March, r920. In 
April, 1920, the contractor signed the printed forms of schedules then 
current for earthwork, bridgework and miscellansous work and delivered 
the same. The schedule rates were abandoned by ihe Railway Company : 

Held, that when by mutual consent the old rates were abandoned after the 
contract and new rates proposed by the defendant company were not 
accepted by the plaintiffs respondents and the railway proceeded to ask 
the plaintifis respondents to carry on the work no rates being settled ; 
the plaintiffs respondents were entitled to claim reasonable rates or 
market rates under section 70 of the Indian Contract Act. 

That the plaintiffs were entitled to interest by way of damages. In this 
case having regard to the factthat the plaintiffs did not sustain any 
actual damage or that they did not pay 12 per cent. interest on his 
borrowings the Court awarded Interest at the rate of 9 per cent. and this 
rate of Interest the plaintiffs ate entitled to for the period between the 
filing of the plaint and the determination of the sult. Bengal Nagpur 
Raltway Company Ltd. o Ruttanfi Ramji abe ace 

m, variation of terms of, how determined ; see Contract... sae 
—w———, variation of terms of, and resolssion of, distinguished; ese 
me of insurance, if vitlated-—Material misdescription of the insured 
premises ; ses Fire Insurance policy an 
Contract Act, Sec. 70—Old rates abandoned by omtual consent—Novw rate 
proposed by defendant not accepted by plaintlff—Codtinuatlon of work 

at the request of tbe defendant—Reasonable or market rate to be 
awarded ; ses Conttact See sé 

» Sec. 70— Quantum meruit ; see Contract or as 
s Seo. 178—"A pergon who isin possession of any goods’ ; If 
Includes owner of the goods or any mercantile agent ; see Pledge Gs 
ı Seo. 178-—-Documents of title to goods’—Rallway receipts ; 
ses Pledge ae se 
ı Sec, 290—-Managing member of a joint family entering Into 
partnership with stranger Other members of the family do not dase facto 
become partners in the business ; sse Hindu Law ves ‘is 
» Sec. 247—Proof necessary for rendering -minor partner’s 
share In the asots of the firm liable for the firm's debts; sve 
Partnership 














, Secs 254, 263, 269—Principles lald down in the decisions of 
the Bhgtish Coutts, if applicable ; ses Partnership si ron 
, Sec. 964, partnéra acting under, if can put thelr chim = 

Insolvency petition : see Proceeding, legality of ate vee 
Co-owners, possession betwaeh, natura of ; ss Co-sharer ais ie 
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Coesharer ents ing In possession of the share of tho other co-sharer in denial  _ 

of his right as co-sharer—Dossession, if adverso ; sec Co-sharer wee aja 

—, snisring in possessionaf the sharc of the other co-skarer in 
dental of his right as co-sharer—Possession, if adwerse— Principle 2 
possession between co-owners—Co-owner, if isnant-in-common. 

When a co-sharer enters into possession of tho share of the other co sharer 
not in his right asa-co-tenant butin his own right as sixteen annas 
owner and in denial of the right of the other co-tenant, the possession of 
such co-sharer would not enure for the benefit of the other: co-sharer, 
who has been excluded from the enjoyment of the property. . $ 

Every co-owner isa tenant-in.common and tha possession of a tenant-in- 
common is not adverse to his co-tenants but one cannot bo a tenant-in- 
common with anothor whom he never recognised as a co tenant. — 

The plalotiff in a sult for possession having failed to prove the specific oase 
made In a plaint, cannot fall back upon theory of constructive posses- 











sion. Krisboa Chandra Das v. Purna Chandra Das ... ene 232 
——~-——,, qa possession of, is a constructive possession on behalf of all; see 
Partition, suit for : ae fas 377 
———-——, possession of, nature of, as regards other co-sharers—Suocession of 
several persons to the estate of last owner ; see Partition, suit for ei 377 
, when can sne other cosharers for cua sse Partition, 
sult foe ite ese 377 
whoa to sue for recovery of niet ‘and partition ; see E 
Partition, suit for oe sue - 277 
Costs—Raising large issue ; see Consideration ste ar 415 
Consel, duty of—Clients threatened promatirely by Judge; sce Decree, - 
setting aside of “179 
=, duty of, when awarding restitution under section 144 of ‘tis Code of 
Civ!] Procedure : sse Restitution wi wee 504 
Court, to see to tho substance of plaint to arrive at a sound conclusion ; see 
Court- fes ‘és Re 201 


Court-fee—Cakutta Improvement Act (V of 1911, B.C.), See 7701) (— 
Land Acquisition Act (I of 1894), Sec. 3a—Conflicting claim for compen- = 
sation as betwern the purchaser froma Hindu widow and the rever- 
stonars—Appeal—Amount of court-fees pavable—Court Fess Act (VIl of . 
1870), Secs, 7 (iw) (c), 8, Sch. JI Arts 17 (it), 17008). 7 
Where in a Land Acquisition proceeding an award was made in favour of _ . 
a person to whom a Hindu widcw had previously sold the property 
> . under acquisition and the reverglaners of the widow intervened asking - 
for a declaration of their right as such revesioners witha further prayer -~ . 
that the compensation money ought not to be made over to the pur- 
chaser from the widow, but should be Invested under the provisions of 
section 32 of the Land Acquisition Act, but their contention having been 3 
overruled by the Court an appeal was proferred by them to the High 
Court on payment of court-feo Rs 15: 
Held, on the question of the amount of oourt-fees payable that ıt' was not 
an appeal agains} an order relating to compensation: under-any Aot within 
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Court-fee—(Conid.). pn 
the tneaning of section 8 of the Court Fees Act, 1870, but was one 
which more appropriately fell under section 7(Iv) (c) of the Court Fees 
Act, under which tho appellant was entHled to put an arbitrary valuation 
on the rellef claimed ; but having regard to the reasonable and proper 
attitude taken by the appellant, and both sides agreeing that Ait. r7{vl) ; 
of the Second Schedale of the Court Fees Act was not applicable tothe, - 
case, the proper amount of court-fees payable in the case woul? be the, 
fixed sum of Rs 20 as provided for Jn Art. 17(ill) Sch T ofthe Court . 

Fees Act. Rash Behari Sanyal v. Gosto Behari Goswami ey 2 a6 


—~——— Revision—Order ejecting plaint for non-payment of decit 
courtjfee—Civil Procedure Code (Act V ef 1908), Sec. 115—Suit for 
declaration as to invalidity of leases and for khas possession—Court ` > 
Bees Act (Vil of 1870), Sec. its) (c). 


The High Court can Interfere in revision, though there is right of appeal, 
against an order rejecting plalat for non-payment of deficit court-fee 
when the order is not supportable under the law and is a fn ue 
ilegal exercise of jurisdiction by the lower Court. 

A sult was brought for a declaration that certain Teaches ced in Faget 
of Debutter properties were legal, invalid and Inoperatrve and for khas 
possession of properties covered by the leases ; 

Held, that the oourt-fee leviable was under section 7 sub-section (iv) 
clause (c) of the Court Fees Act and tho valuation required to be put on _ 
the properties was the valuation of tke leasshold interest created by 
the different leases and not the valuation of the properties irrespective 
of the leases and the plaintiff was entitled Lo put bis own valuation on the | 
lensee’s Interest, the subject matter of the sult, as the leasehold interest 
wos not capable of shict accurate valuation. Sailendra Nath Kandu 
o. Surendra Nath Sarkar ; sie er.) 


. Suit for restiintion of conjugal sights—Court-Fees Act (VII of - 
1870), Secs. 5, 7(iv) (c) 18, Sch. I. Art. rt, Schill, Ast. 176 — 
Substance of Haint to s looked to —Forum—Turtsdiction. 

The plaintiff is asking fora decree in the first instance declaring that the 
plaintiff fs entitled to restitution of conjugal rights, then for a decree 
declaring her to live with the husband and then for an Injunction on, | 
defendants Nos. aand 3 restraining them from preventing the wife from. 
ving with ber husband and valnes the suit at Rs. 5001 and the prayer 
for Injunction at Rs. a5 1 ; 

Held, that although in the present suit there is no specific prayer for 
declaration to the effect that be m married tothe defendant, it doesin . 
effect ask for a declaration that ke is entitled to restitutlon of conjugal . 
rights and as such comes within section 7 clause fiv) (c) of the Court 
Fees Act and the court fee is to be assessed on an ad valorem, basis on. 
the sum of Rs soor. 3 

The Art. 17 Cl. (vi), Sch. I io the Court Fees Act is not applicable. - 

That value Tor purposes of jurisdiction and court-fee ls the mame, ` 
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Court=fee—(Coxid.). 

That the ferwe in which the suit isto be tried follows the plaintifi’s 
valuation. 

Per D. N. Mitter, F.ı Mero form and language of a plalot is not the final 
test and to arrive at a sound conclusion the Court has to look bayond 
the mere form and verbiage of the plalnt and to arrive at what is the real 
substanos. 

The decision of the Registrar, Appellate Side, High Court, as to court-fse 
payable on the momorandum of appeal, Is fina) under section § of the 
Court Fees Act. j 

Section 12 of the Court Fees Act makes the decision of the firgt Court as 
to value final as between the parties and enables a Court of appeal to 
correct any error es to this only when the first Court decided to the 
detriment of the public revenue. 

Per Edgley F.ı Where the marriage is admitted but the wife nevertheless 
seeks to avold her obligation to Uwe with her hosband, it is not necessary 
that the plaint should contain an express prayer for a declaration, 

Article 17 clauso {vi} of Schedule I] to the Cogrt Fees Act should be very 

` strictly interpreted. ; 

If it could be held that no other provisionsof the Court Foes Act were 
applicable an ad valorem fee would be payable under Art. 1 Sch. I to the 
Court Foes Act. Gajendra Nath Saha Chowdhury v. Sulochana 
Choudhurani u one 

on plalnt, how “determined ; ses Partition, suit for? sts 
—~—-—— payable—Sult for declaration of invalidity of leases and for khas 
posesion of leasehold interest ; see Court-fee s tee 
payable on appeal memorandum—Land Acguisition Act, Secs 32— 
Conflicting claim for compensation as b:tween the purchaser froma 
Hindu widow and tho reversioners—Refection of application by revere 
stoners for declaration of their rights and for investment of compensation 
money ; sos Court-fee one one 
Court-Fees Act, Sec. 5—Decision of the Registrar, Appoliate Side, High 
Court final ; see Court-fee aa s 
» Sec. 7(iv) (c) Arbitrary valuation—Appeal—Land Acqui- 
sition Act, Seo 32—Conficting claim for compensation as between the 
, purchaser from a Hindu widow and the reversioners ; ses Court-fee su 
ı Sec. 7(Iv, (0)—Sult for declaration of invalidity of leases 
and for khas possession of leasehold lands—Plaintiff to put his own 
valnation ; ses Court-fea ids aT 
See. 7 Cl. (iv) (c)Sult for restitution of conjugal rights— 
Sult in effect for declaration of right—Ad valorem court-fea; se 
, Sec. 12, scope of ; ses Court-fee ane ote 
y Sch. I, Art. 1, applicability of see Conrt-fee on 
-, Sch. I Art, 17 Cl. (vi}—Suit for restitution of conjagal 
righte—Sult in effect for declaration of right—Ad valorem oourtefea ; sse 
Court-fee the ae 
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, PAGE 
Court-Fees Act, Sch II. Art. 17 claus (vi) to be strictly- congtrued ; aeg °° > 
Court-fee TEE ia 201 
Court of Wards, possessiod under, depends upon the nature of intarestin . . 
the property of the disqualified proprietor ; see Attachment... ae : 905 
Court of Wards Act, Secs. 35, 60A—Property tnherited by disqualified 
proprietor—Attachment of such property in execution of money decree, 
obtained against the ward personally ; see Attachment ide reds 305 
Covenant concerning reat, If covenant running with the land; see Lease... . 477 
———— to pay.rent, whether there is title in the lessor or not, if can be $ 
enforced against the transferee of the leasee ; ses Lease wat sa 477 


> Creditor, If can sue for recovery of money—Promlssory note not duly 
stamped—Promissory note signed by the Karta of the foint family in his 
own name’ and not as Karta of joint eee claim ; ses 


Suit for money ee sae > gi 
Cremation, land for use as, how acquired ; see Prescription R s'y 506 
Cremating dead bodies on the land of another—Fasement by peel ; -< 

see Frescription ine e 2 566 


Criminal Procedure Code (Act V of 1898), Section Tht E PERTEN 
Service of order, hen to be made—Person against whom order direcied 
not found— Proclamation of such order, if valid when other methods ~ 
not resorted to—Offisnce, if committed for violation of suck order. 

An order under Section 144 Criminal Procedure Code, shall be served jn 
the manner provided by Section 124 of the Code i.s., In the manner pro- 
vided for service of summons. When it cannot be serred in that manner, 
the publication of a proclamation under Sub-section (2) of Sectlon 134 
can be resorted to. i 

When the person against whom an onler uhder section 144 Criminal Pros ; 
cedure Code, was made, could not be found and thereupon it was /. 
proclalmed by beat of drum aad by attaching a copy toa tree without 
any attempt being made to serre the order as laid down in Sections 70 
aod 7171 

Held, tbat the dider had not been duly promulgated. 

Held, further, that the fact that the signature of one who was sld to be.. 
relative and neighbour of the person against whom the order was directed 
and who was himself one of the persons against whom also the order was 
directed, was obtained at the time of service and proclamation, would not 
reader the order -duly promulgated as against other. Abdul Jabbar 
Sarkar v. The Emperor oon we - ADK 

ee , Sec. 144, Order under——Person cannot be found 
~—Proclamation by beat of drum and attaching a copy to a tree—No 
altempt being made to serve the order as laid down in sections 70 and 
7i-tOrder, if duly ‘promulgated ; see Criminal Procedure Code, . . 
Seo. 144 S i one oe A4 
oe Ste. 144, ortlor under, if duly promulgated 
against another person—Order directed against a person, who ls a relatiye . 
and neighbour of another person against whom also the order was direct: -> 
ed—Signature of such relative ; see Criminal Procedure Code, Sec. 144 - = 474 


` 
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Paar. 
Criminal Procedure Code, Sec. 144, Order under, how served ; ses Crimi- 
nal Procedure Code, Sec. 144 S R 474 
— ——-— —-——, Sec. 144, order under, tf duly coulis 
attempt to serve the order as laid down in sections 70 and 71—Person 
cannot be found—Proclamation by beat of drum and attaching a copy 
to a tree ; ses Criminal Procedure Code, Sec. 144 46s 474 
e - — c, Sec. 367 (5) Judge, If to record hendi of re- 
charge—Fresh charge same as the original charge ; ses fury trial so 45 
Cul de Sac—Inference of dedicatlon—Mere fact of long user; see Water 
passage des ave 556 
——-— — Inference of dedicatton—Evidence ; sse Water passage toe 56 
Custom, existence cf, who is to prove ; sev Burden of proof es ide 381 
m , modifying ordinary law, who Is to prove ; see Burden of proof sa 38i 
Damages—Declsion as to proper sum from circumstances of case; ses 
Contract was 424 
—, proper sum to be awarded as, how determined ; ses Contract ave 424 


Debt, whetber wholly or partly and to what extent bad or irrecoverable, 
whether debtor is an individual or a joint stock company— Question of 

, fact; see Income tax zaš 7 63 
due from limited company, ff a bad debt for purposes of income tax, 
whore the debtor company Is not actually wound up or has not ceased to 





be a going concern ; see Income tax aes vs 63 
Decision, if appealable~Mere decision of the question for how many years 
the utbaod! tenants had been occupancy ralyats ; see Second appeal... 116 


Decree, execution cf/—Lecree against a dead person, if a nullity—Right of 
the heirs to object to execution against them—Court's power to hold 
enquiry as to whether the decree is without jurisdiction. 

A decree passed against a dead person amounts to a nullity and cannot be 
executed against the heirs and legal representatives of the deceased. . 

ft is quite competent for the executing Court to go into the question 
whether as a matter of fact the decrees was made against a dead person 
and as such was made without jurisdiction. Bastruddin Pariadar v. 





Saradindu Narayan Roy is 102 
» if can be executed against the representatives of deceased— ieies 
against dead person ; see Decree, execution of si zi 102 





» lf can be executed for the second time for ‘actual possession— 
Symbolical posession delivered—Remedy of decree-holder; sse 
Execution ooo avs 286 

=, setting aside of—Cilent intimated by ¥udgs~Counsel advising 
client to settle—Settlement, if by free consent~Inkerent power— 
Counsel, duty of. 

After the plaintiffs had called thelr evidence, the trial Judge made certain 
observations concerning the defendant which consisted, broadly of a threat 
to sanction the defendant’s prosecution for perjury If he gave evidence 
along certain lines. On that the counsel for the defendant settled the 
case on behalf of his client, who was without much education and without 
an exact appreciation of what was golng on. Both the attorney and the 
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Decree—{Conid.) 
defendant acquiesced in what the Counsel was doing. There was little 
time for the counsel to make up his mind : 

Held, that as the counsel was intimidated and was not free to consider the 
whole aspect of the settlement from an unbiased point of view, the Court 
had inherent power to set aside this settlement. 

‘That this decree based on settlement should be set aside in the public 
interest. . 

That the settlement was not a free settlement. , 

Itis the duty of members of the Bar, if their clients are threatened 
prematurely from ihe Bench, not to adopt an attitude which may be 
described as posillanimous, but to protest then and there that they resent 
mach observations, and possibly after consulting with thelr attorney 
instructing them, it my become necessary for them to apply fora 
transfer of the case to the list of another Judge. 

Suitors In Coarta of Justice should enter and leave the Courts with a 
feeling that whatever may be the upshot of actions which are commenced 
and fought out, the Court at any rate does not make ap its mind as to 
the truth or untruth of their witnesses before the witnesses have been 
seen In the witness bor. Mousell & Co. Ltd. s. Ghanashayamdas 
Jumnadas es i 

—, statement in, that cortain pedigree was filed by the parties thereto 
and reciting the full pedigree, if admissible in evidence ; søs Ancestral 
impartible Raj bi t 
for joint possession, if can be passed—Suit for ejectment and alter- 
nately for right to receive rent—Arrangement betis co-sharers not 
established in previous suit ; see Title suit asi ia 
for khas poaseislon = Plot apab, if can be altered at the time of 
execution ; see Execution 
Decree-holder, remedy of- Delivery of symbolical Sonasi Deae if 
can be executed for the second time for actual possession; ses 
Execution iss ais 
Company in liquidation, effect of—Decree for costs obtained 
by decree-holder in Privy Council—Judgment-debto: claiming deduction 
of sum previously recovcred under the same decree in the Subordinate 
Judge’s Court : See Execution Court abs vis 
Dedication—Evidence—Presumption ; see Water passage a 
, an Inference of fact—Khal beginning from public channel ad 
extending for miles, ending In a private land ; see Water passage ee 
Doctrine of part performance, English equitable, if applicable to India, before 
the enact ment of section 53A of the Transfer of Property (Amendment) 
Act ; see Ejectment ee 
Document, if operative as regards properties which were in the district aien 
registered — Document containing properties not within the district with 
the properties which were within the district ; see Registration ene 
, miscons truction of, used as a piece of evidence, is a question of 
dact ; see Right of way oe oo 
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Document, non-production of, owing to absence of possession, effect of ; zes 
» recital in, if evidence against a stranger ; see Lease ia 

` Documents, ancient, ambiguities ia, how tonstiued ; ses Patni sale aie 
Documents of defendants if admissible:in-evidence—Documents, defendant’s 
title deeds — Right to ditch in sult asserted in the documents — Absence of 
proof of possession in accordance with tho recitals, in the documents ; ses 
Admissibility in evidence A See 


_Easomont, right of ~ Lost grant, if can be inferred from jaramona user” 


alone — Grant, if to be lod it ean be explained in some other 
way. ' . 

It is open to the Court to infer a grant from immemorial user n whea 
guch user is open, as of right and without interruption. 

Bat if logg continued neer may be explained in some other way than by a 
grant, the grant will not be inferred. 

Whoa a right of user of the water of a tank of a definite depth sheets 
such right is not enlarged upon re-excavation of the tank, so that no 
water can be taken out of it when the water level falls below its original 
depth. Sheik Fakir v. Moslem Mandal : 

—,-right of, -by prescription—Enjoyment physicaHy “sacapabls of 





~~e Interruption ; see Right of way se ae 
nels bY P ecient dead bodies on’ the land of another ; 
ste Prescription” E wes 


Ejectment—Trans/er of Property Act (IV of 1882) Sec. ee Coirit for 
sale of immoveahle properly — Purchaser not'thereby made the owner in 
equsiy—Sec. 534, introduced by the Transfer of Property (Amendment) 

| Act XX of 1929—Fnglish equitable doctrine of part ‘performance, not 
applicable in India (apart from the new Sec. 55-A)—Action by owner 
fer efecimeni— Flea of possession under contract of sale, ineffectual— 
Separates action by defendant for specific performance essential— 
Counter claim not.competent = 

“In view of the express enactment In section 54 of the Transfer of Property 
Act, 1882,’that a contract for the salo of immoveable property “ does 
not of itself create any interest in or charge on such property”, there 
is no room in India for the application of the English equitable doctrine 

* that "a contract for sale of real property makes the purchaser the owner 

` In equity of the estate. ”' 

_Apart from the subsequent statutory alteration of the law in India effected 
by the new section £3-A, Introduced by the Transfer of Property (Amend- 
ment) Act, XX of 1920, the English equitable doctrine of pert perform 
ance is not available in India by way of defence to an action of ejectment. 

“ * Accordingly, it is no relevant defence to an action of ejectment in India 
to plead that the plaintif has, in part performance of an agreement to 
sell the land in question to the defendant, permitted the defendant to 


take possession thereof, even though an action by the defendant for 


specific performince of the agreement woald stil] have hoea In ti gs bath 


A 


PAGE. 


4a 


Vor LX.] INDEX OF Asg > 623 


4 


Ejectment—/Coxtd J. i 
at the date of the institution of the plaintif’s suit and at the date of the 
defendant’s written statement pleading part performance. 

In English practice, the defendant in an action of ojectment whois ina 
Position to plead that the plaintiff has by an enforceable agreement 
contracted to sell to bim the land In question, may counter-claim for 
specific performance and make good his claim without raising a separate 
action. But in the Mofussf] Courts in India such a counter-claim Is not 

, competent. The,.defendant’s proper course, if {he contract of sale is still - 

enforceable, is to apply for a stay of the proceedings in the action of 
ojectment, and by bringing a separate sult for specific performance obtain 

a title which will protect him from ejectment. But if, owlng to lapse of 

time, the contract is no longer enforceable, its part performance will not 

avail him to any effect, and the plaintiffs action for ejectment, omst be 

decreed. .Khan Bahadur Mian Pir Buxs. Sardar Mahomed . 
Tahar ww. 370 

-—, prayer for - ‘Alternative prayer—Right to eccivg pear ernie g 
ment between co sharers—Previous snit—Arrangement not established — 

Effect. of previous judgment—Arrangement, question of, if oan be 

reopened ; see Title suit, ive we. 394 
as suit for—Plea of possession under contract of sale, Ineffeptnal— 

” Separate action by defendant for specific performance essentia]|—Counter 

claim, not competent ; see Ejectment ae sees 870 

——-———~ sult—Plalntiff, if to set out his title ; ses cam ves we 477 

Englsh equitable doctrine of part performance, not applicable in India (apart 
from section 53A of Transfer of Property Act); se Ejectment ~- .. . 970 

Equitable charge, on goods in favour of Iender—Letter of hypothecation In 
terms of an acknowledgment by the borrower that he deposited with the 
lender documents of title (Railway receipts, relative to certain goods then 
either In transit on the railway or in the transit sheds or godowns of the 
railway, as collateral security for an advance and conferring a power of 
sale in case of dafault ; sse Pledge z as sus 598 


charge on ap in favour of lender, it binding ou the official 
Amignees, in the absence of notice. by the lender of his Hen to the 








custodian (Railway Company) ; ses Pledge re sa8 
principle, applicability of Legal rights ; ses Limitation see 213 

Equity, principles of, as applied to the practice of the Courts of England, if 
and when can be applied to cases in India ; sse Survivorship. oe one 14 

Estoppok—Parties ‘agreeing to be found by the finding of a third person— 
Decree in accordance with such finding : sre Second appeal ... we 193 

ofa tenant is founded upon a contract between him and bis landlord ; 

see Ledse eve 477 
Eviction bý title paramount, plea of, when good defence ; see ae ate 477 


Eyldence ih ‘support of issues raised as to alternative claim for recovery of 
money ; ÍF to bè refected—Sult on promissory note—Promlssory note not 
duly stamped ; see Sult for money Se gt 
ey ae oe SO oe oe 6 x 


624 THE CALCUTTA LAW JOURNAL. [You LX. 


Evidence Act, Sec. 13—Documents, defendants’ title deeds—Right asserted 
in the documents to the ditch in suit ; see Admissibility in evidence... 
—————, Secs 13, 95—Recital of pedigree in decree, cern of, 
in aiden: see Ancestral Impartible Raj 
— aa, Sec. 114 Ill. (e)—Civil Procedure Code, O a1 R. da 
Aaima of revenue-paying land—Presomptioa as to fixing of probi- 
bitory order in the Collectoe’s office ; sse Execution si s 
, Sec. 116—Leases taken from persons having and not having 
titlo—Lersee, Hf can dispute the title ; see Lease oo eee 
ı Sec. 116, scope of ; sev Lease cae eee 
Executing Court, if can entertain a claim to set off ; see Execution Court ... 
— Conrt, if can go Into the question iE the decree was passed against 
a dead person ; see Decree, execution of ace 
m~ — Court, if can entertain a claim to set off ~‘Muiual dealings’ 
meaning of— Execution of decres obtained in Prisy Council—Previeus 
realisation under the same decree in the Subordinate Judges Conrt — 
Such amount, if can be set of in the subsequent execution. 

An executing Court can entertain a claim to set off, 

Where there are mutual dealings between an insolvent and a creditor, an 
account has tobe taken of what is due from the one tothe other in 
respect of such dealings and the balance of the account and no more is 
to be pald by ibe one to the other. , 

The term “mutual dealings’? Includes not only the case where a person 
owes a debt to the Insolvent but also where there is a claim for liquidated 
damages ` : 

In execution of a decree for costs obtained by the decree-holder In the 
Privy Council], the judgment-debtor is entitled to claim a deduction of the 
sum of money previously recovered by the decree-hokder oa account of 
the decree for costs awardod by the Subordinate Judge which decree was 
ultimately reversed by the Privy Council. 


The fact that in the meantime the decree-hokder Company went Into 
liquidation will not affect the claim of the parties. Krishna Chandra 
Bhoumick v. Pabna Dhanabhandar Co. Ltd. in Liquidation 

Executhon—AgAication for execution to the Court which passed the decree— 
Certificate of non-satisfaction from the tranyferes Court not arrised— 
Competency —Limitation—Simultaneous executions. 


An application for execution made to tbe Court which passed the ‘decree 
is not’ readered incompetent by the fact that the certificate of non- 
satlsfaction from the Court to which the decree was previously sent for 
execution has not yot arrived after the dismissal of the execution pro- 
ceedings in the sald transferee Court on part satisfaction of the decree. 


A decree was made by the Subordinate Judge’s Court of Alipur on the 17th 
February, 1926 ; it was transmitted for execution to the District Court 
of Ranchi, where execution was taken and the execution proceedings were 
dismiseed on part satisfaction of tke decree on goth April, 1990. A 
fresh execution application was made to the Alipur Court on sth April, 
1939, but it was not registered tillthe 19th June, 1933, as til] that date 
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Execution—/( Contd ). 
the certificate of -non-satisfaction from the Ranchi Court had not 
“arrived 1 
Held, that the fresh application made on the sth April, 1933, was not 
barred. 


It is quite possible to take out simultaneous executions. Rajani Kanta 

Pattadar v. Kaxi Salyad Golam Mahioddin sie a 

—— —— Auction-purchaser in a prewieus execution case, tf a representa- 

tive of the judgment-delior in a subsequent execution case — Application 

by auction-purchaser ubjecting to the subsequent sais, if matntainable— 

Cleil Procedure Code (Act V of 1908), sections 47, 60, 63(8) cnd 
Order 31 Rule 64. 


An anction-purchaser of the interest of a judgment-debtor In a property 
in a previous execution case isnot his representative In a subsequent 
execution case against the same judgment-debtor, if his interest was not 
affected by the decree under execution In the subsequent case, and is 
therefore not entitled either under section 47 of the Civil Procedure 
Code oc by Invoking the inherent power of the Court, to ask for #tay of 
the sale about to be held io the subsequent execution case on the ground 
that the property having already been sold to him {a auction, the 
judgment-debtor had no further saleable interest therein within the 
meaning of Order XXI, Rule 64 of the Code, which requires that not 
only the property in question should be under attachment, but also that 
the property should be Ilable to sale which is possible under section 60 
of the Code only when the property belongs to the judgment- 
debtor and the judgment-debtor has a disposing power over It. 
Madhusudan Saha s. Ramprosad Chimanial ag 

——- — Civil Procedure Code (Act V of 1908), Order 21, Rule 54, Sub 
rule (a)—Altachment of revenus-paying land— Presumption as to Axing 
of prehibitory order in the Collecter’s ofice—Evidence Act (Ief 1872), 
Sec. 115—Punjab Tenancy Act (XVI of 1887), Sec. 77—Restricted 
jurisdiction ef Revenue Court--Suit under Order a1, Rule 63, Civil 
Procedure Code, enterlainable only by Civil Court. 

Where revenue-paying land was attached in execation of a decree, but there 
was no direct evidence that a copy of the order of attachment was fixed 
in the Collector’s Office (as required by Order 21, Rule 54, Sub-rule (a), 
of the Civi! Procedure Codo) : 

Held, that In the absence of any evidence to the contrary, lt ought to Fe 
presumed that all necessary formalities were daly complied with (See 
Section 114, Evidence Act, illustratioo (e) }, and that the attachment 
mast be taken to have been validly mado. 


Where in execution of a rent decree obtained in the Revenue Court, the 

judgment-debtor’s land was attached by the Revenue Court, and a claim 
‘thereto was preferred by a third party and allowed by such Court 1 

Held, that a salt subsequently brought by the decree-holder under Order 21, 


Rule 63, Civil Procedure Code, to establish his right tothe attached ` 
property, was properly entertalnable by a Civil Court. Section 77 of the ` 
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Execution—/Conéd.). ay 
Punjab Tenancy. Act, ‘Act XVI of £857), which confers exclustve juris- 
dictlon on Revenue Courts in respect of certaia suits, has no application 
to & suit under Order 21, Rule 63 of the Code. Nawab Major Mohd. 
Akbar Khan v. Khan Bahadur Mian Musharaf Shah ieee 

———- > Decree for. thas possession, exccution of—Objection by legal 
representative—Decres found to be incapable of execution—Fresk suit 
for setting aside such order, if barred—Code of Civil Procedure (Act V 
f 1908), section .£7.. 

The execution of a decree for Khas possession on belog opposed by ihe 
legal representatives of a deceased judgment-debtor was, held to be 
incapable of execatior on the ground that the sult lands wore settled 
with them after the passing of the original ‘decree. A suit having been 
brought by the décree-holder to have the oua In the execution proceed- 
ing” ‘pot aside ` 1 


Held, tbat such a sult was barred under section 47 of the Code of Civil , 


Procedure 
Held, also, that section 47 of the Code of Ciril Procedure would be applic- 
able although the defendant who was the legal representative of the judg- 
ment-debtor claimed the property by virtue of new settlement with 
himself and not as an heir to the orlginal-debtor. Sreemati Charusila 
Dasl v, Sukhdev Halinal z 
———— of a decree for thes onnie Sy abeltdsl fission delivered — 


Decree, if can be executed for ike second time for actual possession— 


Hot number mentioned in the decree, 1f can be ee al the time á 
oxecttion. 

Where a decree for Khas possession mentions a certain plot number, .that, 
cannot bs altered at the time of execution., 

Whea in executlon of a decree possession is delivered without any objection) 
that decree cannot be executed for the second time on the ground that in 
tho previous execution only symbolical possession was asked for, | 

Tho remedy of the decree-holder in such cases lay elsewhere and not by 
means of executlon for tho second time. Radhanath Das v. Sadhan 
Chandra Dey 

, application for—Properties described in’ the jticihon petition 

sold away, and decree partly satisfied—Application for giving fresh list 





of properties—Decree barred in the meantlme—Such application, if 


saves limitation—Civil Procedure Code (Act V of 1908), Section 48. 

An application for execution was filed on 19th December, 1931, in which a 
prayer was made for realislag the decree by attachment and sale of the 
Judgmeat-debtor’s property. A list of properties was filed on ssth 
February, 1932 and the decree nas-partly satisfied by the mle of those 
properties., On 13th July, 1932 the decree-holder put in a petition for 
time to give a fresh list of properties, which was ultimately filed on 27th 
July, 1932 1n the meantime #. e., on 17th July 1932 the decree became 
barred in view of the provisions of section 48 of the Code of Civil 


` 


Procedure, The ‘question arose whether _by reason of the application 


x 
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Brecutlon—(Centd.). 


for execution and the fresh list submitted on 7th July, 1932 cannot be 
treated as hsving been supplied in connection with any application for 
execution. , 

Held further, that the original application of 19th December, 1931 could 
not be treated as pending for the purpose of a fresh prayer for realisation 
of tho decree after all the reliefs that was asked for in that application 
were granted to the deoree-holder and nothing further remalned to be 
granted on the besis of that application. Badri Narayan Chetlangia 

mm, simultaneous, of decree, if possible ; ses Execution ... ose 
——— -— of decree obtained in Privy Conncil—Previous reallsation under 
the same decree in the Subordinate Judge’s Court—Sach amount, If can 


be set off In the subseqnont execution ; ses Execution Conrt... ns 
—~—— me sele—Setting aside of—Deposit—Bengal Tenancy Act (VII of 
1885), See. 174. 


Section 174 of the Bengal Tenancy Act allows only 30 days for the deposit 
- of the decretal amount in a rent suit. After 30 days the fudgment-debtor 
is not permitted to deposit the decretal! amount to set aside a sle. 
” ‘The High Court In revision held that the plea of igaorance as to extension 
of time to pay the deficlt amount by the fudgment-debtor in the matter 
- of setting aside of sale held in execution of rent decroe, cannot be 
acoepted. Nanda Gopal Sett v. Siraj Mondal ad ie 
ma e silg——Validity—Partnership properiy— Decree not against firm or 
partners of firm—Civil Procedure Code (Act V of 1908), O. a1 R. 49. 
Order ar milo 49 of the Codo of Civil Prooodure is imperative, 


A gale held in execution of decree passed not against a firm or partners of 
the firm is invalid and inoperative. Ravishankar Renashankar 
Trivedi v. Uttamlal Sarcar a oe 

~=—— wm gale, If valid—-Attachment of partnership property in execution of 
a decree not passed against the firm or against the partners in the firm 
as mch ; ses Execution sale Aes 
Exparte decree—Setting asids of—Proof of nom-service iF ninoi y 


suficienti to set aside the dccree—Indian Limitation Act, (IX of 1908), 


Schedule I, Artide 95. is 


In a suit for setting aside an oxperte decree under Art. 95 of the Limitation 
Act, it must be shown that the summons was fraudulently suppressed and 
by fraud of the plaintiff, the defendant was kept ignorant of tha decreas. 
Mere proof of non-servioa of summons will not be sufficient to set aside a 
decroo. Abbas All Bhulya v. Ram Kanal Majumdar... aah 

Pact, question of —Misconstruction of document used as a piece of evidence ; 
ses Right of way ane e 
Facts admitted in pleadings need sae peal tie Coulis ee 
Finding of fact bya Court of fact, when final ; see Presumption... 
Fire Insurance Polcy-~Policy of insurance against fre—Material dite: 
| degertption of the insyred promises—Mixed question of fact and law. ` 


`~ 
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Fire Insurance Policy —(Cenid). ; 

Ina policy of insurance against fire, a materia! misdescription of the 
insured premises vitiates the contract. 

A material misdescriptlon would, ordinarily, mean a misdescription such as 
would affect the mind of a reasonable insurer either as to accepting the 
risk or as to the premium which he would place upon the risk. Whether 
a misdescription is material or not, is a mixed question of fact and law: 

Held, that under the circumstances, the premises in sult were inaccurat-ly 
described in a matter which was material for insurance parposes, and the 
misdescription was therefore a material misdescription. Dawsons 

_ Bank, Limited v. The Vakan Insurance Company, Limited ... 
Forum —Solt for restitution of conjugal rights —Suit ia effect for declaration 
of right ; ses Court-fee oes 
Go-pat, village, use of land as, from time Immemorlal ; sse Limitation see 
Government settling Noabad lands with somebody ignoring the fact of 
previous possession ; see Title ise on 
Grant, if can be inferred, If can be explained in some other way; sss Easement, 
right of oe one 
——-, if and when can bs inferred from immemorial user alone ; ses Easement, 
_ right of 
~—~, lost—Cremating dead bodies on the land of othan Us over ie 
years ; sse Prescription 
= of village as Baiswan (Jagir) for reciting daily a sia pie of Sri 
Bhagwat—Performance of the service, condition of the grant; see 


Service tenure ane 
Hanafi law—Bequests In favour of helrs—Consent of hels giren after 
testator’s death ; see Will see 


Helrs of original under-raiyat who had acquired a right of occupancy by 
custom, if can continue appeal after the death of the original under» 
ralyat—Sult for efectmant after service of notice under section 49 of 
Act VHI of 1885—Act IV of 1928 came Into force pending sult ; see 
Under-ralyat see sos 

High Court, jurisdiction of, on appeal, to enhance sentence In exercise of Its 
powers of revision ; sre Sentence eee 

High Court, power of—Appeal from order of acquittal on a matter of fact ; see 
Appeal se ai 

Hindu law—Family trading pariners'ips. ` 

Where the managing member of a non-trading foint Hindu family enters into 
a partnership with a stranger, the other members of bis family (specially 
if they are minors at the time), co not iso facto becom: parters in the 
business so as to clothe them with all the rights and obtigatlons ofa 
partner as defined in the Indian Contract Act (now the Indian Partner- 
ship Act, 1932). In such a case the family asa unit does not become a 
partner, but only such cf its members as in fact enter into a contractual 
relation with the stranger. The partneship s3 constituted will bs 
governed by the Act. P. K. P.S. Pichap Chettlars Cuoka- 
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Hindu Law—Mitakshara School —Reunton—Relationship within which 
reunion permitted. 

The text of Brihaspati that “He who being once separated dwells again 
through affection with his father, brother or paternal unclo is termed 
reunited with him,” as interpreted in the Mitaksbara, (Chapter 11, 
Section 9, paragraphs 2 and 3), excludes reunion with other relations. 
Not only must the parties to the reunion bave been parties to the original 
partition, but there Ís a further restriction as tothe class of relationship 
to which reunion js limited under the Mitakehara Law, namely, 
(1) between father and son, (2) between brothers, and (2) botwesn 
paternal uncle and nephews. The text of the Mitakshara being clear and 
unambiguous, recourse to other authorities is excluded : 

Held, therefore, in a case governed by the Mitakshara Law, that an alleged 
reunion between distant cousins was not valid io law. -Babu Ram 
Narain Chaudhury v. Musammat Pan Kuer ais te 

Law—Re-union—Onus probandi ; see Partnership eos eee 

——— Law—Sons’ pious obligation to discharge their deceased father’s 
debi- Avyavakarika ’’—Criminal breach of trust by father—Sons' 
obligation to meet antecedent civil Uabllity of their father, whether 
altered by his sulsequent crime. 

The Committee of Management of a School sued to recover from the 
defendants, the sons of a deceased Hindu father (who was the Secretary 
of the Committee), to the extent of ther Interest in the co-parcenery 
property, the moneys of the School Committee recelved by the deceased 
and not duly accounted for. The defence was that the debts of the father 
being Agyavakarika, the sons were not liable under the Hindu Law. 
The High Court, in dealing with the question of the plous obligation of 
soos to discharge thir deccased father’s debts, held, frst, that If the 
liability arose directly froma criminal act, the sons were not bound; 
secondly, that Hf there was first a civil liability on the father’s part, 
followed by an act which transformed that liability Into a crime, the sons 
were bound to meet the civil liability to the extent of the family pro- 
perty, thelr obligation, io that behalf, being in no way altered by the 
father’s subsequent crime. Applying that conclusion to the facts, they 
held that the present case came within the second category, and that 
when the moneys of the School were received by the deceased, he at first 
actetl In perfect good falth and hid then no dishonest purpcse, but even 
assuming that he had subsequently been guilty of any crimival offence 
with respect to these moneys he became responsible, as and when the 
moneys wore received by him to account for the same, and that being a 
civil lability. which preceded hls criminal misappropriation (if any), the 
sons were, in thelr vlew of the law, Mable. 

On appeal by the sons to the Privy Council, it was In effect conceded by 
the plalntiff-responden{s that altimately the deceased was gullty of a 
criminal breach of trust, and their Lordships, differlng from the High 
Court in their appreciation of the facts, held (without pronouncing any 
opinida on the distinction drawn by the High Court between a civil 
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Hindu Law—( Conid.). ž 
liability and subsequent criminality}, that in rolatlon to the moneys mls- 
appropriated by the deceased, there was no antecedent civil lability, and 
that the deceased was, in relation to theso moneys, guilty of a criminal 
breach of trost simflictter, and that, consequently. the sons were not 
Tiable for the moneys found to be due from the deceased which represented 
his oriminal misappropriatioas. Kunwar Toshanpal oe v. District 
Jadgo of Agra see 

m — widow, sale by —Consideration, EPA valid~Sale to ies a aside on 
condition ; see Surrender owe 

Hindu widow, sale by, absalute, by Hindu widow—Legul er prod 
of-—Representation of the existence of debt at the time of Kobala, tf 
suficient Proof of legal neceesity. 


A reprocntation.as 4o. tho sxlstonce of dabis alleged. to have beei biemried 


at the time of Sradh etc, made at the time of etecotion of the Kobala 
will not bo cnoagh proof of legal necessity to validate an absolute sale by 
a Hindu widow todefeat the clalm of reversloners. Nagendra Nath 
Biswas +. Kripsneth Bhattacharjee , eee ane 

income tnx—Jndian Income Tax Act (XI af 1922), Set. 24¢-—Dsbt due from 
a limited company, while still a going concern, whether could be 
treated as a bad debi— Question of fact. 

For purposes of Income tax, a debt doe froma limited company may be 
treated as irrecoverable and a bad debt (and consequently a business lows 
to the assesseeecrelitor under section 2; of the Indian Income Tax Act, 
_ 1928) even in cases where the debtor company is not actually wound up 
oc has not ceased to be agoing concern. : 

Whether a debt is wholly or pertly and to what extent bad or irrecoverable 
ts in every case (and whether the debtor is an individmal or 2 joint stock 
company) a question of fact’ to be decided upon a consideration of the 
relevant facts of that case. F. E. Dinshaw +. The Commissioner of 


Income tax, Bombay Presidency sea ur- 


Indian Ficometax Act (XI of 1922), Section 20, Sub- Section (aj— 
Interpretation of—Sucerssion—Ltability of successor in business to be 
taxed in respect of profits received hy the predecessor ~'' At the time of 
making an assessment,’ meaning of. 

Tho late Maharajadhtraj of Darbhanga who oarried on, izter alia, a money- 
lending business, died on tho 3rd Joly, 1999. Prior to his death he had 





been served witha notice under Section aa(2) of the Income-tax Act, - 


1992 to furnish a return of his Income for the assessment year 1620-30, 
4. a , In respect of the income which had accrued-to him in the “previous 
year’ (tst October, 1927 to goth September, 1938), but he made no such 
return, ami the time for making It bad not expired when he died. Tho 
appellant as his son and heir inherited hls property. ' 
Thereupon, the Income tax Officer, acting under Section 26, Sub-section (2) 
of the Act, made the assessment for the sald year upon the appellant 
npon the footing that he bad succeeded to the business (carried on by 
the late Maharajadbiraj) and that having succeeded to It he carried on 3 
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Income tax—(Conid.). 


Held, that in view of the provisions of Section 36, Sub-section (a), the 


asscesment upon the appellant was properly made. 

The word ‘ assesment ” is not confined in the Income Tax Act tc the 
definite act of making an order of assessment, and the expression “ at the 
time of making an assessment’ in the opening words of Section 26, 
Sub-section (2), means in the course of the process of pesessment, and 
that inasmuch es in the present case a notice was duly served on the late 
Mahara jadhiraj to furnish a return in the prescribed form the process ef 
assessment bad begun and continued until the order of assessment was 
made upon the appellant as the successor In business within the meaning 
of Section 26, Sab-section (a). i . 

Hald further that Section 26, Sub-section (2) is not coafned to cases of 
succession inter sivos. Tho Maharajadhiraj of Durbhanga v. The 
Commissioner of Income tax, Bihar & Orissa ae ave 


Income Tax Act, Sec. 24—Debt duo froma limited Company, while still a` 


going concern, whether could be treated as a bad debt ; sse Income tax... 
, Sec. 26 Sub-Sec, (a), Interpretation of—LiablAty of successor in 
business to be taxed in respect of profits received by the predecessor— 
“ At the time of making an assessment,’ meaning of ; ses Income tax ... 
—————, Sec. 96 SabSec. (2), If consed to cases of succession 
inter vivos ; ase Income tax Pa ae 
Indian Arms Act, Secs. 1¢(f), 20— Unlicensed anmmmunitions found in a room 
in joint possession of the offender~ Intention to conceal from Police officer 
the unlicensed ammunitions ; see Arms, possession of A aie 
=, Sec, 30—Sanction of District- Magistrate, if condition 
Precedent for prosecution for offence under ; see Arms, possession of 
— ————,, Sec. 20, applicability of—Intention to hide the fact of 
Possession of unlicensed fire arms or ammunitions from Police officer ; see 
Arms, possession of aie eve 
Inference—Non-prodaction of document owing to absence of possession ; see 
Lease Bee 
Inherent defect in plaint arising from omission to 5 ern explanation 3 
delay, 1 can be supplied by a written statement in the sult; sve 
Limitation ave te 
——— power of Court to set aside a compromise decree—Counsel and client 
_ intimidated by Judge ; ses Decree, setting asideof avy ie 
injunction Interim, object of ; see Interlocutory fofunctlon one ove 
, interim, when granted ; see Interlocutory injunction ... on 
Insdivency— Provincial Insolvency Act {V of 1920), Section 10—*Devtor’, 
i if can be interpreted in the flural—General Clauses Act (X of 1897), 
Section 13-—Foint petition for adjudication by thros brothers, if 
maintainable. 
A joint petition by-three brothers to be adjudged Insolvents, is maintaina 
able, if such petition is not bad for multifarioumem, that is to sy for 
misjoinder of causes of action or of parties. 











The word “debtoc’’ as used in Section 10 of the Provinclal Insolvency Act, 
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Insolyency—(Contd.) 
may be interpreted in the plural under Sectlon 13 of the General Clauses 
Act. Brojendra Nandan Saha y. Nikunja Behary Das Ov wes 
-— —— Unregistered mortgage executed by insolvent comprising both 
immovable property and movables (Including machineries and other 
goods)— Mortgage held to be valid in respect of ‘movables’ (L e. the 


ee ee eee eee 


Mortgage | tee 
Court appointing Receiver—Property vests la the Receiver ; sse 
Recelrer ON 
Insolvent, if oan bring a sult to set aside sale of certain Propertio vested fn 
the Receiver : see Rocelver ove ss 
= and creditor, mutual dealings bstween—Accoant ; see Execution 
Interest, award of, on restitution ; see Restitution si 8 
———, no contract to pay -Court to ‘make a decree for damages for 
wrongiul detention of money ; see Contract at 77 
= by way of damages; ses Contrat ` sas aie 
Iatortm injunction, object of ; ase Interlocutory Injunction ise ae 
“injunction, when granted ; see Interlocutory injunction ... aa 
Intoriocutory infunctlon— When granted—Appeal against order refusing 
to grant-interlecutory injunction— Discretion. 





The object of an Interim mjunction is to preserve status quo. Generally - 


~ - His applied for and granted where there is an apprebension that damage 
to property of the plaintiff or, at any rate, some definite injury io the 
-7 . plaintiff will or ls likely to be caused If a certain order is not mada. 
An appeal lies against an order refusing to grant an interim Injunction 
In such appeal, the appellate Court isto simply consider whether the 


Court below properly exorcised the discretion which it possessed in 


refgaing the interim Injunction, 


The present is not a case in which an interim injunction ghould be granted. 

If the ordinary test, namely, whether or not it is desirable to preserve 

the status guo be applied when there is question of damage to parties, 

the effect of not granting the temporary Injunction In the present case is 

to preserve the status que til the trial of the suit. Moulvi Sham» 

suddin Ahmed v. Charu Chandra Biswas and others ass 

Jibia tenure, if Iimited to the Itfe time of the grantee ; see Registration 4. 

Joint family, managing member, entering into partnership with stranger, 

effect of, on other members of the family ; see Hindu Law ... ais 

-——— family, some members of, entering tnto partnership with stranger — 
Partnership, governed by Contract Act—Other members not partners ; 

see Hindu Law. '’ ee 

Junior branch, right of, in an ancestral impartible Raj to aai ee sarvivot- 

ship, how destroyed ; see Ancestral impartible Raj eas 


—— branch, right of, in an ancestral {mpartible Raf bd 'muiocad by: gnirhvoe~: 


ship, when relinquished ; até Ancestral impartible Raj e eee 
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Junilor branch, right of, la an anoestral impartfble Raj to succeed by survivors 
ship, if oan bs whittled away or regarded as merely visionary ; see Ances- 
tral Impartible Raj ove ee 67 
— branch, right of, to succeed by survivorship—Proof of intention to 
renounce their right of succession—Separation merely in food and 


worship —RaJ, if ceased to be faint ; see Ancestral impertible Raj -... 67 
Jurisdiction -Suit for restitution of conjugal nghts ; see Coart-fee ie 901 
~~~ -— Title suit, institution of—Subsequent application to continne 

the sutt infor ma pauperis ~Dismissal of title suit- Application, if can 

be gone inte. 


A Title Salt No. 144 of 1931 brought by the opposite party No. 1 as 
plalotiff, was ultimately dismissed on and January, 1934, by order of 
High Court. In August, 1932, however, the plaintiff had filed application 
to ooatinus Title Suit No. 144 of 1991 In forma pauperis, which was 
numbered as pauper case No. 7 of 1933. At the time of hearing on the 
19th June, 1934, the plaintiff altered the form of the application and 
urged It as one for permission to sae in forma pauperis ; 

Held, that it was not within the jurisdiction of the Court to entertain 
further proceedings In the matter, as with the dismissal of the Title Sait, 
the sole cause of action disappeared. 5, M. Bose v. Hafix Mahammad 


Fateh Nasib s oe - $37 
Jurors, experiment by, in the absence of pees for Identification of. - 

accused —Verdict based upon experiment ; see Jory, verdict of TA . 194 
Jury, how to return their verdict ; sse Jury trial sve Ses 45 
—, verdict of—Appellate Coort—Finding as to omissions or non-” f 

directions ; sss Jury trial ii s. 45 


—, wrdict of—Experiment by jurors by means of terches to test the ` 
identification ef accused by prosecution witnesses, if permissible ~ 
Verdict based upon such an experiment {f bad. 

An experiment by the jurors in the absence of the accused in order to 
ascertain whether the accused conld be Identified by the prosecution 
witnesses by the flash of electric torches used by them was irregular and >- 
the verdict of the jury based npen suohan experiment is rot a proper 
verdict and should be set aside. Sarup AH v. The King*Emperor ... 194 


——, verdict of, if to be returned in any particular form ; see Jury tral „e 45 
——, verdict of, 1E to ba, set aside Finding as to omissions ce non-dirertioasj- 
ses Jury.trial ue we 4 


Jury trial—Verdict of the jury—I/ to be returned in any particular form 
—Section 367, sub-section (5), Provise, Code of Criminal Procedure - 
(Act V af 1898)—Heads of re-charge whether te be recorded, when. 
the freak charge in respect of the particular section is the same 
as before~ Object of the legislature—Summing up ef the evidence by 
the Fudge in the chatge—Object af the legislature for the charge 
—Omsssions ani non direchons in a charge, when can justify 
setting aside of the werdict—Hvidence too weab—Omlssion of the 
Fudge te direct the jury te give the accused banchi of doubt — 
fect of. - 
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Jury triat—(Gonld:, =- vey 
The statute las in this country ‘had not laid down EE esate 
which the fury are to deliver their verdict. Consoquently there fs no 
legal bar in the way of the jury to return their verdict-in any way tbey 
SE ene eect oe apron a So ty emis Us yee ea 
go to make up the charges. í 
` Where the fresh charge to the fury in respect of a certain section of the 
Penal Code is the same as the orginal charge thereander, it is not 
necessary for the Judge to record the heads of tne re-charge as required 
by the proviso to sub-section (5) of section 367 of the Code of 
Criminal Procedure. ` 
That the law only requires the heads of the charge to be recorded. The 


evident object of the legislature is to have a written record of the sume, ` 


ming up of the evidence and the laying down of the law by the Judge to 
the jury in order to enable the Court of appeal to decide whether the 
Judge bas properly marshalled the facts under distinct and separate 
heads while charging the fury for thelr substantial help and guidance in 
arriving at the conclusions on the facts In isens, In order to justify the 
appellate Court to set aside the verdict of the fary the finding that there 
are certain omissions or non-directions is not enough. The Court of 
appeal must be satisfied on a perusal of the charge. and the material 
evidence in the case that the omisions are so important that it may be 
reasonably sald that they have led to an erroneous verdict. 


Where, however, the Judge thinks that the evidence is so weak that there 
-are very great doubts as to the guilt of the accused the omission to direct 
the jury to give the accused benefit of doubt may bsa misdirection 
which may be sald to have prejudiced the accused. Kashimuddin v. 
King Emperor one ae 


Kabuflat, executicn of, consideration for—Oral evidence, if admissible jae 


Lease | nee aes 
if ‘valid—Landlord, if can bring a tenant on the land—Land under 
tenant ; sev Rent suit to w 
Lakhera], meaning of ; ses Lease - is si 
———— land, invalid—Government’s right to resume for the purpose of 
assessment to the public revenue, if can be barred ; see Lease fa ane 
Land Acquisition—Hinds widow's intesrest—Land Acguisttion Act (I of 
1894), Sec. 32—-Re-investiment-—Fudicial function ~Money, when to be 
invested—Expediency. 
The President, Calcutta Improvement Trust, has EET under 
section 32 of the Land Acquisitlon Act to re-invest in 1934 the money 
which remained invested in G, P. Notes since 1914 In the purchase of 





other lands and in this’ matter, he acts as a Jodge and has gotto ` 


exorcise his fonction in a judicial manner. The law does not say that the 
money Is to be re-Invested in the purchase of land within any particular 
time but it shall be done when the Interest of the person calls for ‘the 


exercise of that power, The President while exercising his fudicial 
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Land Acqutsition— Conéd.). 
function shoald consider whether the re-Investment ts Satins fo view 
of the allegations of the person who wants the money In question may 
continue to remain in deposit as before. In such a case the primary con- 
sideration for the Court Is the interest of the person for whose benefit 
the legislature bas given him the power, 
Though the Land Acquisition Act does nof lay down any procedure which 
ts to be followed, the Court in this case should hear the petitioner before 
i decides whether it is desirable or advantageous that the money which 
has remained Invested in G P. Notes since 1914 without any objection 
from any body should now be re-invested in view of the facts stated In 
the petition of the petitioner be‘ore it. Srimati Sarala Dasi v. 
President of the Calcutta Improvement Trust Tribunal 7 
Land Acquisition Act, Sec. 18—Land Acquisition Collector refusing to 
refer a case to Civil Court ~High Court, if can revise: see Revision... 
——-———, Se. 18 —Party, if can ask for reference, when there 


is a Recelver : see Revision “i> ae 
—_——— — + — —, Sec. 32—Nolica for re-investment—Compensatica 
money already invested In securitles ; see Compensation money pee 











ı Sec. 32—Relovestment of compensation money 
which remained invested in G P. Notes for about 90 years in the pur- 
chase of other lands—Judicial function ~Re-investment, If expedient ; sre 
Land acquisition ss ii 

—— ———, Sec. 32—Re investment of compaia money, lf 
obligatory—Compensation money already Invested jn securities ; see 





Compensation money vee on 
Landiord, lf can bring a tenant on the land—Land under tenant ; see Rent 
sult T ave 


—— ~~ ——— and tenant—Leass by two of the proprietors In a certain separate 
account ‘In a certain tiluk—Sale by lessee to one of the lessors ; ses 
Lease ase one 

Law, question of—Question whether an application for review was properly 
granted ; see Review zi 

Lenso—Undergronnd righi—Burden of proof—~Kousa ‘sphartttning io 
permanently settled cstate—Lakkeroj debutier land within ike 
motsa—Inealid Lakheraj grant—Regulation XIX of 5793, effect of— 
Resumption by Government barred—Zemindar’s right to make 1evense 
Sree grant—Thak map—Ewidentiary value—Title—Lakheraj, meaning 
of ~Document, non-production oef—Document not in possession of 
party—Record-of rights, if evidence of title—Title to underground 
right—Lakkerajdar helding under im alid grant—Suit fer rent or for 
ejectment, pleading in— Plaintif, if to set out kis Hile—Recttal in 
document, tf binding om stranger—Rocital of written statement in 
judgment in a suit not intee partes—Hsteppel—Hwldence Act (I of 1872), 
Set. 116—Eviction by tile paramount, plea of, when available— 
Consideration for Kalutiat -Oral evidence, admissibility of—Settls- 


went of doubt‘ul claim and forbearance to sne—Leares taken from ` 
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Lease—(Conid.). 
persons having ond not having titte—Covenant running with the- 
land— Covenant to pay rent whether title or no title. 

Where the plaintif claims certain moura as appertaining to his perma- 
nently settled estate and the defendant on the other hand asserts that ft 
is the lakheraj debutter of an Idol, the burdea of proof is on the plaintiff 
to show that the moura was included in the Mal assets of the estate at 
the date of the permanent settlement, in other words, that it falls within 
his regularly assessed Mahal. . 

What a man admits to be true must reasonably be presumed to be so and 
thts admission shifts the burden on to the other side. 

The effect of Regulation XIX of 1793 in the case of invalid lakberaj grants 
ts not to dispossess the ex-lakherafdar bat to make the lands subject to 
the payment of revenue. 

After the Japse of sixty years, the remedy of the Government to resume the 
javalid lakheraj lands for the purpose of assessment to the public 
revenue, Is barred. i 

Such kinds woro withdrawn from the Permanent Settlement (Sea 
Section 36 Regulation VIII of 1793) and the Zemindar, though these 
lands might be locally situated within his district, can chim no titla 
therein by virtue of the settlement. 

Although the right to make revenue free grants belongs to the Crown, the 
remindars made many allenations which are revenue free grants. 

Thak maps are good evidence of the state of things, at the date of the 
Permanent Settlements In the absence of evidence to the contrary. 

Thak surveys were made for revenue purposes and the statements used to be 
signed by the agents of the partles concerned and are valuable evidence, 
The word ‘lakheraj’ is ambiguous. It may elther mean a revenue free grant 

or a rent froe grant. 

The fact of non-producilon of document owing to absence of possession 
cannot necessarily draw an inference that If produced it would not 
support his case. ; 

The record of rights is no evidence on the question of title as they are 
mainly based on possession. 

The title to the underground rights is in the Iakherajdar who holds under 
an invalid lakheraj grant which has not been resumed by the Government 
=the right to such resumption having been extinguished by the lapse of 
sixty years from the date of the grant—although the property is situate 
within the geographical limits of the estate of the zemindar. 

laa mult for rent as ina sult for ejectment againsta tenant where the 
relationship of landlord and tenant is alleged to extat jt Is not necessary 
that the plaintiff should set out his own title, and this is on the principle 
that the tenant is estopped from denying that his landlord who put him 
in possession of the land then had no title so to do or that his landlord 
from whom he accepted the lease then had no title to grant the lease or 
that the landlord to whom he paid rent then bad no title to receive the 
gars. A question may arise whether in a sutt for rent the ordinary rule 
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Lease —(Contd.). 
should ba relaxed that a plaintiff is not bound to anticipate the defence 
that his title would bs denied. The fact that in ejectment a defendant: 
oan raise all legal defences under a plea of possession his bsen regarded 


as taking the cise ont of the general rule that a plaintiff is not bound to ' 


anticipate a defence. 

Section 116 of the Indian Evidence Act deals with instances of estoppel -by 
agreement based on permissive enjoyment. The estoppel of a tenant is 
founded upon a contract ` etween him and his landlord. 

A recital in a document is no evidence against a person not a party to it. 

In order that a plea of eviction by title paramount may constltute .a good 
defence three conditions mast be fulfilled: (1) the eviction must 
have been from something actually forming part of the premises 


demised ; (2) the party evicting must ha ea good title and (3) the party - 


must have quitted against his will. Forcible expulsion Is however not 
necessary. It Is not necessary for the tenant actually to go out of posses- 
sion, if upon a claim being made by a person with title paramount be 
consents by an attornment to such person to change the title under which 
he ts holdiag. P 

Oral evidence can be giren toshow what the real consideration was for 
the execution of the Kabulliyat. 

The settlement of doubtful claim and forbearance to sus to evict is sufficient 
consideration. 

Where leases were taken from persons who had title as also from those who 
had none, section 116 of the Indlan Evidence Act of 1372 will preclude 
the lessee from disputing the lessor’s title who put the lessee in posses- 
sion without first restoring possession. 

Any oorenant concerning reot, which issues out of land, of the demised 
premises, is a covenant which touches the land or rons with the land, 
If the covenant to pay rent whether there is ttle in the lessor or not 1s 


binding on the original lessee, the covenant being one running with tho, 


land, can be enforced against the transferee of the lessee. 

Semble 1 Whether a recital of written statement ina judgment ina suit 
not ister partes 1s admissible in evidence. Kumar Raj Krishna 
Prasad Lal Singh Deo v. Barabani Coal Concern Ltd. ous 

——— by two of the propristors in a separate account in a certain talug— 
Sale by the lessee-tenant to one of such proprietor—Other proprietor, tf 
entitled to khas possession — All the proprieters of the talug, if necessary 


parties. A 
Where two of the proprietors ina certain separate account in a certain 
talng, leo °''~ land in question and the tenants sold it one of the sald 


proprietors and a «ult was brought by one of the lessor proprietors to 
establish his title for folnt posecssion as against the other : 

Held, that in such a sult all the proprietors of the talug were not necessary 
parties. 

Ueld also, that with the salo by the tenants of the land In questioh to one 
of the lessor proprietors, the relatiooship of ‘landlord and tenant ccased 
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and the lessor-proprictors were entitled to hold the land in khas posses- 

soo, Nalimi Kamar Roy +. Kamini Kumar Roy os on 
~, meaning of, before the passing of Transfer of Property Act: see 

Registration ove on 
Legal representative, substitution of—Representative sult -Civil Procedure 

Code, O. 1 R. &—Death of one of the plaintiffs , ses Water passage 556 
mm representatives of deceased respondent, non-snobsttution of, effect of ; 

ses Appeal, if fails one ae 225 
m necessity, proof of—Reprosentaiion asto existence of debts made at 

the tima of execution of Kobala ; sese Hindu widow, sale by ate 40 
Lessee, lf to disclose to the lessor the real income of the fishery—Durputol 

Patta ; see Undue influence tee eos a5 


Letter of hypothecation creating equitable charge on goods in favour of 
lender—Lettx of hypothecation in terma an acknowledgment by the 
borrower that he deposited with the lender documents of title (railway 
receipts) relative to certain goods then either in transit on the railway 
or in the transit sheds or godowns of the railway, as collateral security 
for an advance, and conferring a power of mle In case of default; see 
Life extate—Adoptive mother's estate—Document executed by natural father 
‘In favour of adoptive mother ; ses Limitation sei sel 351 
Limttation—Application for amendment of plaint—Alternative claim on 
. Original debt belog Included In p’alnt—Sult on promissory note ; see Suit 
for mousy . gl 
n mm Bengal Tenancy Act (rites 1885), Article 3 of Schedule In, 
when applicable —Pars:n effecting dispossession, if to be landlord. 
Article 3 Schedule IH of the Bengal Tenancy Act is applicable only to 
cases when the person alleged to have effected the dispossession is the 


£ 


È 


landlord. Khondkar Kasom Ali s. Hriday Nath Mandal aes 4a 
Government's right to rsume the invalid Jakheraj lands for the 
purpose of assessment to the public revenue ; see Lease one wee 477 


Indian Limitation Act (IX of 1908) rection Bee cal 
Express dental and repudiation of liability, if would extend the period 
of limitatlon— Mention of adjustment of account in respect of balance, 
if amounted to acknowledgment—Suit instituted beyond the period of 
Umiteation—Reasons, if to be stated in the plaint—Inkerent defect in 
the plaint, tf can be supplied from the written statement—Suit, tf to be 
tried on the cause of action. 

Under the Indlan Limitation Act, there need not bea promise to pay, but 
the document in question must on a falr reading amount to an admission 
of liability absolute or conditional and in the latter case the condition 
must be fulfilled. 

Where sach a document or letter relied upon expressly stated that there was 
no liability and ability was in fact denied and repudiated, it would not 
extend the period of limitation under section 19 of the Limitation Act. 

Bnt where such a letter in one part of it after repudiation of a portloa of 
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the liability ran as follows t ws “and thereafter adjusting the 
accoant let us hear about your duos, if any 1’? 3 


Held, that it amounted to an acknowledgment of liability in respect of the 
balance of the price for the accepted goods. 


When a plaintiff institntes a suit beyond the period of limitation prescribed 
by the Limitation Act, he has to state In his plaint the reasons why the 
sult is still within time. If there is no such reason the suit ought to be 
dismissed. 


A suit must be tried on the cause of action as laid in the plalot and any 
Inberent defect arising from omission to furnish explanation of delay as 
aforesaid cannot be supplied by a written statement in the sult. Debji 
Gholabhal v. R. D. Mehta s ats 

Limitation Act (IX of 1903), Sch. I, Art. 142—Document 

ervecuied by natural father in favour of adopties mether—Adotiise 

mother’s csiate, life estate —Estoppel —Burden of proof—Attainment 

of majority—Estat s Partition Act (VII B.C. of 1876), See. 149. 


The proprietor of the zemindarl was the plalutifPs grandfather, who died in 
1346 There were certain ijmall chaks which were held jointly between 
the plaintiff's estate and the defendants’ estate. The plaintiffs grand- 
father was succeeded by his widow In 1843 she adopted B. B after 
attaining majority, executed in 1855 an ekrarnama in favour of his 
adoptive motber by which a life interest was given in the estate. B died 
in 1887 and his adoptive mothe in 1900. She was succeeded by Bs 
widow D, who had the estate of a Hindu widow. The plaintiff s father 


n 





execnted in favour of D, Ex 4, which contained the terms of agreement | 


made between him and D, with regard to the adoption of the 
plaintiff. ; 

The plaintiff instituted the present sult for a declaration of his title to and 
to recover possession of the lands as appertaining to his zemindari, His 
case was that his grandmother was dispossessed by the predecessor In 
interest of the defendants in 1878. The ijmali lands were included in 
certain chaks appertaining to his own estate and were not liable to 
partition at all: 

Held, that Ex 4 did not create any life estate In favour of D. 

That the suit was governed by Article 142, Schedule! of the Limitation 
Act and time had not begun to ron until the plainthf acquired the 
estate. í 


That tho plaintif had 3 years after the altalament of hls majority to belag 


the sult. . i 


That it was for the plaintiff to show on what dato he attained his majority. 
That no case of estoppel could arise as the plaintiff did cot claim the 
estate through his father 


That the sult was not berred under section 145 of the, Partition Act, 
Joanada Prasanna Bhaduri ». Hemendra Nath Roy 
Chowdhury on aee 
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Limitation—Uss of land as a village Go-pat from time immemorial — 
Rights arising out of such wse—Conrt s duty to vindicate the rights 
— Y cquitable principles applicable to questions of legal rights—Obstruc- 
tion to right of way—Continuing nuisance—Limitetion. 


Obstruction to a right of way is a continuing nulsanoe and is therefore not 
subject to the bar of limitation. 


Where the question is one of legal rights, there is no scope for the applica» 
tion of equitable principles 


Where it has been found that the Inhabitants of a certain village have, 
from time immemorial, been using a strip of land asa village gv-#at and 
that they have never surrendered their right of making such use, it will be 
the duty of the Court to defend and enforce the right. Aptabuddin 
Khan v. Johar All Kazi oe st 


Limitation Act, Sec. 18—Plea of fraud first raised In appeal before Privy 
Coancil—Civil Procedure Code, O. 7 R. 6; see Pardanashin lady ate 
s Sec. 18, If applicab‘e to application under section 173(3) of 
the Bengal Tenancy Act ; see Sale, setting aside of See ose 
————————_—, Seo. 19—Acknowletgment of llability—Moention of adjust- 
ment of account In respect of balance of pricefor accepted goods; sers 
Limitation ee 
— ~, Sec. 16-— Express denial in document of liability —Llability 
In fact denied and repudiated ; see Limitation es rc 
ee, Sec. 19—Express denial and repudiation of Ilability, if 
extend the period of limitation ; see Limitation soe 
, Sec. 19—Promise to pay, if necessary —On a fair reading of 
document the document must amount to an admission of liability absolute 
or conditional, the condition must be fulfilled ; sse Limitation ies 








wee —— e Sch. I. Art. 55—Sult to set aside an ex parte decree— 
Summons fraudulently suppressed and by fraud of plaintiff ; see Kx parte 


Sch. I. Art. 14a—Sult for declaration of title and for 
recovery of possession of lands as appertaining to plaintiff's remindari— 
Time, when begins to ron—Ijmali chuk—Adverse poesession—lnterven- 
tlon of life estates ; see Limitation woe see 

a m e y Sch. I Art. 164-—-Substituted service, If personal service 

_ and If due service ; see Substituted service sa ia 

Limited Interest in property by adverse possession —Assertion as a perma- 
nent tenure-bolder under the proprietor ; se Registration ... 

Lost grant—User over 45 years—Cremating dead bodies on the land of 
another ; ses Prescription ves ise 

Lunatic, foint managers of—Death of one of the managers—Office of 
survivor, if terminates ; ; ses Survivorship ase oes 


Maintenance grant, If limited to the life time of the grantes—Tenure 
described in the record-of-rights as a jibka tenure ; ses Registration... 


Minor partner’s share in the ssects of the firm, when liable for tho firm's 
debts ; see Partnership on see 
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Misconstraction of document used as a pleca of evidence, is a question of 
fact ; ss Right of way abs 

Misconcetved application to set aside magivary. abatement efect of ; see 
Water passage oes oo 

Misconduct and negligence, difference between.; sse Railway adminls'ration 

Misdescription of the insured premises, if material—Mixed question of fect 
and law ; see Fire Insurance policy ase 

— e, material, of the Insured premises, effect of; see Fire 
Insurance policy - we eee 


Misdirection—Omissoo of Judge to direct ‘the fury to give the accused 
_ benefit of doubt ; see Jury trial 
Mitakshara, text of, clear and unambiguous—Reccurse to thee authorities 
exo'uded ; see Hindu Law bes 
Mortgage —Previncial Insolvency Act (V of faa); Set, 23(4)—Dectrine e 
Reputed ownerskip—MMeveables, mochineries, Axtures—Appeal from 
accepted order — Waiver. 


Where an unregistered mortgage, comprising both {mmoveable property 
and moreables (including machineries and other googs’ executed in favour 
of certain creditors by the insolvent was beld by the Court to be valid 

_ In respect of the “moveables į. e. the machineries’? and the creditor- 
morigagoes demanded from the Officlal Receiver the prica of the goods 
other than the machineries as well : 


Held, that the mortgage was valid In respect of all the moveables inclading 
the goods other than ths machineries and the mortgagee-creditocs were 
entitled to the price of those other goods as well. 


Held further, that the other moveables did not vest in the Official Receiver 
on the footing that they remained in the possession of the Insolvent. 
Satya Niranjan Banerjee v. Dinesh Chandra Roy Chowdhury 

Mortgagee creditors, if entitled to price of other goods—Unregistered 
mortgage valid in respect of ‘movables’—Movables including machineries 
and other goods ; sse Mortgage 

Mutual dealings, meaning of ; see Execution Court 

Noabad lands, settlement of—Dtscretion of Gored" Wack of arias 
possession ; see Title nee eee 

Non-publication of notice in putnidar’s cutchery within the defaulting 
tenure, effect of ; see Patol sale wee bie 

Non-substitation of legal representatives of deceased respondent, effect of ; 
see Appeal, if falls ou 

Notice, non- publication of, in putnidar s cutchery within the defaulting tenure, 
effect of ; sev Putni sale ase as 

of lien, effect of absence of—Equitable charge on goods in favour of 





lender-—-Rights between the immediate parties—Charge, lf binding on the 


Offictal Assignee ; see Pledge 
Nuisance, continuing—Obstruction to right of way ; ses Limitation oo 
Occupancy hAelding—Bengal Tenancy Amendment Act (IV ef 1933), 

Section 26F-—Proemption, application for—Congiderelion mexty and 
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Occupancy holding—(Conid.). 
compens thon not deposited alone with the application ~Such application, 
if maintainable, 

; An application for a under the mandatory provision ot 
Section 26F of the Bengal Tenancy Act shall be dismissed unless the 
landlord at the tlme of making the application deposits In Court the 
amount of the consideration money with the statutory compensation: 

‘So where an application for pre-emption was filed and the deposit 
contemplated by law was made the next day, though within two months 

from the service of notice on the landlord of the transfer + 
Held, that such an application should be dismissed under sub-section (2) of 
Section 26F of the Bengal Tenancy Act. Girish Chandra Ghose v. 
. The Jadavpur Estate, Ltd. Po ses 
Official Receiver, other movables if vested in— Unregistered sonata exo 
cuted by insolvent comprising both immovable property and movables 
(Including machineries and other goods)—Mortgage valid in respect of 

the machinerles ; ses Mortgage 

Omission, nature of, which will Induce the appellate Court iss a aside tha 
verdict of the jary ; see Jury trial te one 

Omissions and non-directions in a charge, when can fust/fy setting asido of 
the verdict of fury ; se Jury trial ss see 

Oral cvidence, lf admissible to show what the real oonsideration was for the 
execution of Kabullat ; see Lease et 

Ordor in a proceeding under section 26] of the Bengal Tenancy Act (amended) 
if appenlable ; see Appeal, if lles a) wae 

———— recording a compromise, the existence or legality whereof is in dispute ; 
ses Second appeal a 

Oudh Estates Act, Seo 13—Bequest in favour of juntor widow —Will 
baving been made within three months of the teatutcr’s death ; ses 
Will n aes tos 

Oudh Estates (Amendment) Act (U. P. Act HI of 1910), effect of ~ 
Limitation In the sanads (3) of Oudb teluqdars supersoded by new 
section 22 ; ses Will wee 

Oudh Laws Act, Secs.6, 7, 9 to 13—Sale of taluqdar! Mahal—Claim by 
under-proprietors to pre-empt ; ses Pre-emption wee tee 

, Sec. 9 —Proprietory village community and under-proprie- 

tory village community ; see Pre-emption ove és 

—— ———, Seo. 9 class 3—Members of the village oomnmnlty’— 

Under-proprietors Superior rights ; sss Pre-emptlon tas eee 

Pardanashin lady—Document execuied by—Onus of preof thal the deed 

was sxplained te, and was really understood, by her—Limtiation Act 

(IX of 1508), Sec. 18—Flea of fraud first raised in appeal before the 

Priey Council —Cieil Procedure Cede (Act V of 1908), Order 7, 

Rule 6~ Ground of exemption from the law of limitution, not claimed 

in the flaint—Onus always on the appellant te prove that the hot a 
appealed against is wrong. 

In the case of @document (as, for instance, a mortgage) executed by a 
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pardanashin woran, it is not sufficient to show that the document was 
read out to ber ; it must further be proved that it was exp'ained to her 
and that she really understood the nature and effect of the transaction. 
The onos of proof ts on tx. party seeking to enforce the document es 
against the pardanashin lady ; 

Held, on the evidence, that In the present case (where the executant was 
“not only a pardanashin lady, but was also illiterate, oki and deaf), the 
burden had not been discharged. 

In view of Order 7, Rule 6, Ctvil Procedure Code, which provides that 


“where the sult is instituted after the expiration of the period prescribed ~ 


- by the law of limitation tbe plaint shall show the ground upon which 
exemption from sach law is claimed”, a plaintiff cannot for the first time 
in appeal before the Privy Council rely on sec.ion 18 of the Limitation 


Act and contend that, by reason of the defendant's fraud the sult was — 


not time-barred, when no exemption on the ground of fraud was claimed 
in the plalnt, nor was there any proof of the alleged fraud, or of the date 
when it became known to the plaintiff. 

In an‘appeal the burden of proving that the judgment appealed from is 
wrong rests upon the appellant, and he does not discharge that ocus by 
mecely showing that there is an equal possibility of the judgment in 
favour of one party oc the other being correct. 

Judgment of the High coart, Allahabad, affirmed. Lala Kalyan Mal v. 
Ahmad Uddin Khan vee ats 

——— ———Partiæ oa cual terms ; sse undue Influence... oes 

Part performance, English equitable doctring of, not appBcable in Inda 

(apart from section 53A of Transfer of Property Act}; see Eject- 
moat 

Parties can bring in further property for partitlon before he posili OF foal 

decres for partition ; see Restitution ats eos 
~——— limited by case made in the pleadings ; sse Consideratlon. = siy 

Partition, sui? for—Co-sharer, possession of— Possession te some part of 

joint property. 

The question as to what the proper court-fees onght to be on the plaint 
depends oa the allegations which are contained in the plaint. 

Tn a case where several persons become entitled on the death of the last 
owner to succeed to the estate of the last owner the propertics belong 
jointly to all of them and possession of one co-sharcr is a coastructive 
possession on behalf of all. The plaintiff is entitled to maintain a sult 
for partition, it his possession ‘to some part of the joint property is admit- 
ted or established, but if it is established that he is not in possession at 
all of any portion of the joint property or that there has been a complete 
ouster be must sue for recovery of possession and partition and pay ad 
valerem ooart fees upon a plaint appropriately framed for the purpose. 
Tutsi Bibi v. Farokh Bibi . & 

Partition Act, Sec. 14¢— Suit for declaration of titlo and for recovery of 
posession of lancs as appertaining te plaintiff's Zemindari—Ijmali 
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Partition Act—(Cəntd.). i 
chuk—Batwara proceeding îm which plaintiff was no party; see 
Limitation 491 
Partition suit—Court strictly to adhere to the procedure laid its in the 
Code of Civil Proccdure in the matter of passing preliminary snd final 





decree ; see Restitution ie see 594 
sult—Inclusion of further property for partition before passing of 

final decree ; see Restitution 594 
Partnor, deceased, representatives of, right of, is one of piopi ; e Part- 

nership vos 50 
——-—, deceased, representatives of, havea general llen upon the sorplis 

assets of the partnership ; see Partnership ove 50 


=--—, surviving, right of, to deal with and dispose of the partnership au 

fcr purpose of realization and winding up ; ses Partnership ... ons 
Partner’s, minor, share in the assets ‘of the firm, when liable for the firm’s 

debts ; see Partnership ane 
Partners , surviving, hold a fiduciary relationship towards the dëceased 

partner's representatives as regards hrs interest in the partnership pro- 

perty ; ses Partnership oes ae 50 


Patnership—/ndian Contract Act (IX of 1872), sections 247, 253, 262, 363— 
Stwwviving partner in fiduciary relation towards representative of 
deceased pariner—Right of surviving pariner to deal with and dispose 
of the partnership assets for purposes of realisation and winding up— 
Minor partner's admission to benefits of partnership—Hinax Law— 
Re-union—Onus probandi. 

There being no material diference between sectlons 253, 262 and 263 of the 
Indien Contract Act, 1872, and the corresponding provisions of sections 
24, 99 and 38 of the English Partnership Act, 1890, the principles laid 
down in the decisions of the English Corris are equally applicable In 
considering an identical cuestion arising under the Indian Act. 

Held, on a construction of sections 253, 262 and 962, Indian Contract Act, 
that the right of the representatives of a deceased partner is one of 

` property and does not rest merely on contract, and the surviving 
partners, who bave the right and duty to realize the partnership pro- 
perty, hold a fiduciary relationship towards the deceased partner's 
representatives as regards his interest in the partnership property. 

The representatives of a deceased partner may be said to have a general 
lien upon the surplus assets of the partnership in respect of the deceased 
partner's interest in the partnership on taking the partnership account 
but that lien does not attach to any Individual asset of the partnership 
property so as to affect or interfere with the surviving partners right 
to deal with and dispose of any such aset for the purpcss of realization 
and to give a good title to persons dealing in good faith with him In 
respect of such property. The surviving partner’s right of dealing with 
and disposing of the partnership assets being, however, Iimited to the 
purposes of realization, the good faith required of persons dealing with 
him mast be good faith that the transaction (whether a sale or mortgage) 


` 
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Partnership—(Cortd.), 
le Incident to, and for the purpose of, the winding up of tbe partner- 
ship'business, (as, for instance, for paying oc securing the partnership 
debts). 


Held, accordingly, that on the dissolation of a partnership by the death | 


of ons of the partners [section 253, clause (10)], the representative 
of the deceased partner is entitled to call the surviving partner to 
zocoant for the deceased partnoer’s share as it stood at his death and to 
have his claim satisfied out of the assets of the dissolved partnership 
free from debts, secured or unsecured, incurred by the surviving partner, 
except ia so far as (hese ware Incurred for the purposes of winding up, 
or so far as the creditors bona Ade and reasonably believed that they 
were so Incurred. 

Tn oedet bò ronder a talno partioi staroiin tho amb of the firm hable 
for tho firm’s debts under section a47 of the Contract Act, it mast be 
established that the minor was “admitted to the benefits of partnership’ 
in terms of that section. 


After a complete partitloa bstween members of a folat Hindu family, the _ 


bardes of proving that there was a subsequent re-union rests upon the 
party relying oa such ro-unloa 
Held, on the evidence, the burden had not been discharged in the present 
cam. Baba alias Govindoss Krishnadoss v. The ome 
Assignee of Madras 
Partnership, dissolution of, by ths dexth of one of the partie Right of 
representative of the doceasel pirtner to call the surviving partner 
_  toacoourt ; see Partnership soe wos 
Party —Sait to establish title for folat possession -Sale by lessee to ane of 
the leesora—Lease by two proprietors io a certain separate account in a 
certaln taluk ; ses Lease 25 
Pathway, preeociptive right of way orar —Temporary cessation of user in the 
process of acquisitioa or after it has matured ; see Right of way ar 
—~——, prescriptive right of way over, how sustalnod ; sse Right of way... 
Pedigree, recital of, In decres, admissibtlity of In evidence ; sse Ancestral 
impartible Raj . m ase 
Potition of compromise, construction of—Creation of new tenancy or recogni- 
z tion of tenancy—Other evidence, If admissible ; see Rent sult a 
Penal Code, Sec. 341, lf applicable to wrongful restraint of any vehicle ; sre 
Vehicle e ate 
~mm ey Seo. 399—Voluntary obstruction of a vehicle ; ss Vehicle 
Ptaint—Court-feo payable, how determined ; see Partition, sult for one 
———— Inherent defect arising from omission to furnish explanation of delay, 
lf can be supplied by a writien statement In the suit ; see Limitation ~.. 
——, amendment of—Suit on promissory note—Promimory note not duly 
stamped ; ses Suit for money ata se 
——, if to coatain express prayer for a declaratlon—Marriage admitted— 
Wife secking to avoid obligation to’ live with busbind ; see Court foe 


Plaintiff, if bognd to anticipate a defence ; sev Lease tee ae 
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Plaintiff, when entitled to sus for partition or to sus for recovery of possession 

and for partition— Possession of other co-sharers; ses Partition, 

sult for on aes 377 
Plea of eviction by ttle paramount, when good defence ; see Lease aes 477 
Pleader, suit against for accounts and for compensation for logs resulting 

from unauthorised substitution of party affected by the pleader in a legal 

proceeding—A pplication to impkad in the sult persons on whose instruo- 

tion the pleader purpo: ted to act ; see Application dee Sua 199 
Pleading—Plalntiff, if to set out bis title—Sult for rent or for ejectment 

against a tenant ; see Lease see ie 477 
Pledge—/ndian Contract Act (1X of 1872), Sec. 178 (in its anamended 

Jorm), construction of ~ Pledge by owner or any mercantile agent ~ 

Railway receipts included within the category of documents of tiile te 

goods —Fledge of railway receipis, tantamount to pledge of the goods 

themselves—Fledge not affected by re-delivery by pledges to pledgor for 

limited purpose—Letter of hypothecation creating equitable charge on 

goods -Eft of absence of notice of Hen— Presidency Towns Insolvency 

Act (II of 1909), Sec. 52(2) (c)—Reputed ownership, a question of fact. 

The words “ A person who is in possemlon of any goods” &c. in the 

unamended section 178, Indian Contract Act, 1872, being used without 

any express qualification, are wide enough to cover the owner of the 

goods as well as any marcantile agent. 

Rallway receipts are “documents of title to goods”? within section 178, 
Contract Act. 


The well established rule of the English common law and the law merchant 
that the pledging of a bill of lading Involves a pledging of the goods 
represented by the bill, applies equally to all the other documents men- 
tioned in section 178 of the Indian Contract Act. They are gucad this 
matter assimilated to a bill of lading. 

Held, accordingly, that under section 173 of the Contract Act a pledge of 
railway receipts is not merely a pledge of the ipsa corpora of the docu- 
ments of title, bat has the same cffect as the pledging of a bill of lading, 
and amounts toa valid pledge of the goods themselves to which the 
railway receipts relate. 

The pledgee may re-deliver the goods to the pledgor for a limited purpose 
without the pledges thereby losing his rights under the pledge. 

A letter of hypothecatlon which wasin termsan acknowledgment by the 
borrower that he had deposited with the lender documents of title 
(rallway receip's) relative to certaln goods tben elther in transit on the 
railway or in the transit sheds or godowns of the Railway, as collateral 
security for an advance, and conferring a power of sale in oase of default, 
constitutes a good equitable charge on such goods in favour of the lender. 
The rights bstween the Immediate parties do not depend on notice, and 
therafore, even in the absence of notice by the lender of hus lien‘ to the 
castodier (Railway Company), the charge is binding at least as between 
the borrower and the lender, and is equally binding inthe event of the 

` borrower's Insolve ncy, on the Official Assignee who merely stands lÅ the 
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Pledge ~ (Contd ). 
borrower's shoes, and has as against the lender no higher or better right 
than the borrower had at the date of the insolvency. 

It Is a question of fact, under section 52(a) (c), Presidency Towns 
Insolvency Act, 1909, whether or not the circumstances were such as to 
create reputation of ownership Jn tho insolrents, 

Held, on the evidence, that the goods were not in the pomession, order or 
disposition of the insolvents, stili lees that they were so with the consent 
of the true owner. Nor wero the circumstance such as to make the 
insolrents the reputed owners thereof. 


Reputation ia this connectioa has reference to a hypothetical individual who 
is asumed to know those facts which are capable of being generally 
known to those who choose tz make inquiry on the subject. The 
Official Assignee of Madras v. Morcantile Bank of India 

—— of railway receipts, tantamofint to pledge of the goods themselves ; ses 
Pladgo 

Pledgee of railway receipts not affected by re-dellrary by bim to Spa the 
goods for a limited purpose 3 see Pledge . aes 

of railway receipts, if can re-deliver the goods to the pledgor for a 

Nmited purpose—Pledgee, if looses his rights under the pledge ; see 





Pledge i tes 
- Plot number mentioned in the decree, if cam be altered at the time of execu- 
tlon ; ses Execution 2 ase ae 


Possession, if adverse—Co-sharer entering in possession of the share of the 
` other co-sharer in donial of his right as co-sharec ; see Co-sharer ase 
» mjt tor—Plalnttff, if, on failure, can rely on constructive posses- 
aion ; sse Co-sharer vee 
Ss 22k coh mea ent a constructivo possession on behalf of all ; ses 
Partition sult for sii sè 
——-— of property, whea taken by Court of Wards ; see Attachment... 
—— — — under the Court of Wards, depends upon the nature of interest in 
r the property of the disqualified proprietor ; ses Attachment... an 
Posseasory suit by a tenant against a trespaseer—Plalntif, I to prove the 
terms of his tenancy with landlord —Plaintiff, what to prove ; see Appeal, 
If fails oe Sea 
Preamble to a statute, when can be referred to, to explain and elucidate It ; 
ses Salt, maintainability of 
Pro-emption —Bsngal Tenancy Act (IV of 1928), Section 26 P—-Land sold 
with structures ~Values cf structures and land seperately mentioned — 
Value of land only deposited Application for pre-emption, tf 
maintainable. 
The word ‘holding’ as defined in the Bengal Tenancy Act and the holding 
with regard to which an application under Section 26F was entertainable 
inolude stractnres raised on it if those siructures fall within the category 





of improvements as contemplated by Section 76 of the Bengal Tenancy 


Act, 
An Improvement used with reference to a holding Js appurtenant to the 


: eis 
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Pre-emption -(Contd.). 
holding and cannot ba considered as something separable from the hold- 
ing merely because the improvement Io the shape of structures on the 
land was removable: 

Consideration money as used in Section 26F of the Bengal Tenancy Act 
tnclades the money paid as the value of the improvements in the shape 
of structures on the land 

So where la a conveyance regarding a holding with structures standing 
thereon, the land and the structures were separately valued and men- 
tioned as such in the conveyance and the applicant (landlord) under 
Section a6F of the Bengal Tenancy Act, depoalted the value of the land 
with compensation. 

Held, that an applicatioa under Section 26F of the,Bengal Tenancy Act, 
could not be entertained unless the entire purchase money incloding the 
value of the structures standing on it whion were improvements was 
deposited and it was of no consequence whether these structures was 
separable from the holding: Syed Abdul Hal s. Syed Abdur 

——— Oudh Laws Act (XVII of 1876), sections 6,7, 9, IO IL, 13, 
13—Sale of talugdari mahal ~Ciaim by under-proprictors to pre-empl — 
Partial pre-emption, whethsr competent. 

On the sale of a whole taluqdari mahal containing 163 villages, a claim by 
the plaintiffs as under-proprictors to pre-empt la respect of only two 
villages, is not maintainable under the Oudh Laws Act, 1876. 


_ Held further, that the plaintifis gwa under-proprietors were not “ members 
of the village community '’ within the maaniog of clasa 3 of section 9 of 
the Act, and had no right of pre-emption over the superior rights. The 
section (9) contemplates a proprietary village community as distingnished 
from an under-proprietary village community. Raja Birendra Bikram 
Singh v. Bri] Mohan Pande a 

Presidency Towns Insolvency Act, Sec. kata) (e) Ropatation:; ; see 
Pledge ive +r) 
, Sec. §2(2) (c)—Reputed owner- 
`o ship, a question of fact ; see Pledge ve s 
Prescriptive right of way over a pathway—Temporary cessation of user la 
tho process of acquisition or after it bas matured ; see Right of way ... 
—— -m right of way overa pathway, how sustained; ses Right of 
may ae ita 
Presumption—intention to dedicate from long user ; see Water pasmge ... 
—— —-—— Rent—Exceas rent far excess area—Standard of measurement— 
Presumption ~ Such presumption, whan rebutted —Finding of fact, when 
conclusive: ` 
In a salt for recovery of additional rent for excess area, the plaintiff is 
entitled to the presumption that the standard of measurement at the date 
of publication of record of rights was tho standard which obtalned at the 
tmo of inception of the tenanoy, 











——— 
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Presumption—(Conta.), 
But such presumption is rebutted wl en there is no proof as to what was the 
standard of measurement at the time the tenancy was created 
A finding of fact arrived at by a Court of. fact Is final if such ‘finding is 


based upon evidence. Gopi Krishna Saha +. Surendra Nath- 


Chowdhury sis isi 

Proscriptlon— Right to cremats dead bodies ~ Lost grant—Hwidence of long 
and continuous user, 

A right to cremate dead bodies on the land of another cannot be acquired 

as an easement by prescription “Land for use as a cremation ground can 

ba acquired by dedication or by prescription, as a mode of acquisition or 


extinction of substantive or primary rights by a certain lapse of time,” 


which mode has sometime been described by English lawyers as acquisi- 
tive prescription, Inasmuch as it not only negatives the right of the late 
owner, bat positively affirms that the adverse party has acquired that 
right. 

Where there is evidence showing long and continuous user, it is sufficient 
for the Court to find whether it has or bas not lasted long enough to 
confer a right, without particular reference to any specific number of 
years. 

The user by defendants for over 40 or 45 years gives rise to 2 presumption 
of lost grant in thelr favour to cremate dead bodies on the’ plaintiff's land. 
Jogesh Chandra Roy v. Niranjan De i ses 

Presumption -Temples in Malabar District—Public or pa trosts ; ane 
Public religious trusts ove aes 
=m ——— Undue influence—Payment to creditor shortly before filing of an 
application for Insolvency ; see Proceeding, legality of aes fa 
——— — What a man admits to be true ; see Lease “eve a 
——— —— In favonr of existance of usage oc custom, when annot be tade j 
sss Burden of proof sie ove 
———_——-- of accuracy af settlement entry under section 103B, of the Bengal 
Tenancy Act ; see Rogistration ao Se 
ene e that the standard of measurement at the date of publication of 
record of rights was the standard which obtained at the time of Inception 
of tenancy, how rebutted—No proof asto standard of measurement at 
the time of tenancy ; sse Presumption oe 
Private award—Awerd, private, if compulsorily aieiai Aaa with 
the intervention of Court, if falls within that class—Indian Registra- 
tion Act (XVI of 1¢08 as amended), Section 17(1) (8). 


A private award, i. e. anaward without the Intervention of Court, . falls 


within the olast of documents specified in section 17(1) (b) of the Regs- 
tration Act and is therefore compulsorily registrable, and under 


section 49 of the sid Act, If it affects property of the value of ona” 
hundred rupees such an award is‘ inadmissible In evidence without | 


registration. 
The difference between an award made by an arbitrator under orders of the 
Court and a private award is that in the former case the award has no 
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Privato—( Conid ). 
force until a decree Is passed on it vican a piivate award if it is valid is 
Operative even though nelther party bas sought to enforce it by a regular 
suit, Jitendra Nath De v. Nagendra Nath De des 

Privy Council, appeal to—Point not pressed in the Courts below— Applica- 
tion for review, if properly granted ; see Review aes 

Proceeding, legality of—Action commenced on proceeding of Receiver— 
Provincial Insolvency Act (V of 1920), Sec. 54A—Fresumption—Undus 
infiuence —Pnyment to creditor shortly before the fling of insolvency 
pelttion. 

The insolvent was one Maganmul!l who used to do business In the name of 
a firm styled Mobanlal Maganmull. Another firm called Pannachand 
Jetmull, which was alleged to have been owned by Dainmall and Paomull 
used to do business as commission ageats for Maganmull, This firm was 
wound up În 1930. On the death of Dalmull in 1938 Panmull, creditor 
No. 1423 also the appellant in the present proceeding, started business 
under the name of Panmall Jesraj. This firm took up basiness as 
coumission agents for Maganmull tn succession to the older fum of 
Pannachand Jetmu!l Shortly before the filing of insolvency petition 
Moganmull paid certain amount The appellant was all along claindng 
the bulk of the amount as being dus to his firm as arising out of the 
business transaction with the insoiyent The insolvent admitted that his 
debts to the firm of Pannachand Jetmul] were stl outstanding. 

The Receiver in the Insolvency proceeding submitted a report that he was 
satisfied that “ the claim of creditor No 14 that he is a secured creditor 
is not convincing P, and that the said creditor No, 14 be directed to 
deposit the amount with him within a fortnight or to furnish sufficient 
security to the satisfactlon of the Court. The District Judge accordingly 
mads the order, against which an appeal was preferred by the said 
creditor No. 14. This order of the District Judge was set aside and he 
was directed to proceed with the case in the light of the observations 
contained in the judgment. The matier then went back to the karned 
Judge and the proceedings continued. Evidence was gone into and the 
learned Judge made the order under appeal. 

It was contended on behalf of the appellant that, although the order of the 
learned Judge was In the nature of an order under Section 54 of the 
Provinalal Insolvency Act of 1¢<0, there was no foundation lakd for it by 
a petition from the Receiver as prescribed by Section 54(A) of 
the Act: 

Heid, that it was open to the creditor to take the point in the previous 
appeal, that though there was no formal application under Section 54 all 
the parties had had notice. evidence was fully gone irto, there was no 
necessity to quash the present proceeding and start afresh by a proper 
application. ` 

That the payment made to creditor very shortly before the filing of an 
application for insolvency shotred that undue influence was intended. 

That it would be open to Pannachand Jetmull or any of the partners acting 
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- Proceeding—/Coxid,}. 
under Section 263 of the Contract Act to put in their claims and uf so put 
In, such claims would be investigated according to aw. Panmall Jesraj 
v. Mr. J. Macleod 
Promise sued upon, when becamea promiso—Conditlan fulfilled— Forbear- 
ance ; ses Consideration K se 
to pay quantum merxit, what ìs ; see Contract as = 
to pay~ Promise acted upon by both parties ; see Consideration ... 

Property, inclusion of futher for partition can bs made before a fual 
decree ; see Restitution ' 

Provinclal Insolvency Act, Sec. 10- Debtor’, if can be interpreted in the 
plural— Joint petition by three brothers to be adjudged insolvent; ses 
Insolvency R 

; Sec. A e commenced on RE A of 
Receiver ; srs Proceeding, legality of 

Public, if can claim—Khal begioning from public channel and extending for 
miles, ending lo a privatodand ; see Water passage oon 

-—— policy —Counsel and client intimidated by Indge ; sse Decree, setting 
aside of on er 


Public Roligious Trusts—Temples in the Malabar District, whethes public 
or private—Prasumption as to. 

Though In the greater part of tha Madras Presidency (where private 
temples are practically unknown), the prosumption ts that temples and 
their endowments from public charitable trusts, there is. so presumption 
one way or the other in Malabar. Consequently, with regard to temples 
in the Malabar District, the issue in each particular case must be dater- 
mined on the inferences to be derived fiom the evidence as to the way In 
which the temple endowments “have been dealt with and the evidence as 
to the public user of the temples 1 

Held, on a roview of tho evidence, that the Nair temples In suit in Malabar, 
were public religions trusts within the meaning of section 92, Civil 
Procedure Code. Mundancheri Koman v. Thachangat Puthan 














Vithil Achothan Nair ae te 
Punjab Tenancy Act, Sec. 77, if applicable to suit under O. a1 R. 63 of 
“the Code of Civil Procedure ; see Execution a 


Putni Regulation—Preamble—Taluk described as putol taluk before ths 
enactment of Patni Regulation ; see Patni sale 

—— Regulatlon—Notices duly published—Sale .after decease of defaulting 
putnidar ; see Putni sale sei ise 

—— Regulation, proceedings under, nature of ; see Putni sale ... see 

—— Regulation, proceedings under, If taken against the defaulter perso- 
nally : See Putni sale ` 

Putni Regulation, Sec. 8 CI (2) read with section 10, effect of ; see Putni 
mile eee ove 

———, Seca, 8 Cl (2), 10—~Non-publication of notice In putni- 

dar’s cutchery within the defaulting tenure ; s c Putni slo ... _ 
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Putni Regulation, Sec, 1:—Tender “nto Cout’, if incluks tender to 
Collector ; sse Putni sale ose one 
Putni sale —Defauliing putnidar dying before sile but after publication 
Of requisite notices —Heirs not brought en record—Sale, if rendered 
wotd—Procesdings under the Putni Regulation, (Reg: Vill ef 1819), 
tf taken against ths defoulter personaily—Collector, if to bring on 
iecord the heirs of the deceased putnidar—Prevision in the Putni Regu- 
lation, Uf makes it incumbent on the semindar te do it 

The proceedings taken under the Patni Regulation are not takan against 
the defaulter personally but against the defaulting tenure. 

So, where necessary notices as required by the’ Futni Regulation bad been 
daly published, a sale held under such Regulation would not be rendered 
invalid merely because at the time when the sale was actually held the 
defaulting putnidar was dead. ‘ 

No procedure is provided in the Putni Regulation to erable the Collector 
to bring on the record the helrs of the defaulting putnidar, if be dies 
before the sale but after the publication ‘of ihe requisite notices 

i antecedent to the sale. 

There is no provision in the Putni Regulation which makes It incumbent 
po the remindar to seek ont the helrs of the defaulting putnidar and 
to apply to the Collector to hold the sale after bringing the heirs of the 
deceased defaulting Putnidar on the tecord. Abdul Jalli +. Sm 
Bachan Bibi g 

Putnidar, defaulting, dying before sale but after publication si requisite 

notices—Hoirs not brought on record—Sale, if valid ; See Putni sala ... 

Putni Salo—Futni Regalution (VII of z819) —Sale of ‘putni taluk — 

, ‘Putni taluk’, use of the word in a kabuliat if conclusive evidence of 

‘tts reol meaning—Cardinal incidents of a ‘puini taluk’ — Stipulations 

in habuliai—Ambiguities in ancient instruments, how to be construed 

-Tender ‘into Court’, if includes tender to Collector — Publication of 

sale notices, how to be mads and when want of such publication 
witlates sale. 

Before tho enactment of the Pulal Regulatlon, every taluk which Was 
described as a Putni taluk cannot be sald to have the meaning attached 
with it as is described In the preamble to the Regulation. 

The word “Putni “tank” though had acquired in 1818 the technical 
meaning which is ascribed to it in the preamble to the Regulation, it only 
ratsed a strong presumption that the parties intended to use the words 
according to thelr technical meaning but that was not conclusive evidence 
that such was its real meaning. x 

. Where a document of 1818 was described as a Kabuliat of a Putol taluk, 
but did not contain any stipulation giving the power of sale to the semin- 
dar for arrears of rent by summary process nor did it give the remindar 
the power to make the other properties of the defaulter liable for any 
balance of arrears of rent which might remain after tho sale of the tenure 
in question + 

Held, that those rights were the dardinal incidents of a Putni taluk and 
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Putni Sale ~(Contd.). 
notwithstanding the use of the expression putni taluk, the terms showed 
that it was a permanent hereditary taluk of a different kind to which tho 
Putni Regulation did not apply. 

One of the most settled rules for the constuction of ambigulties in ancient 
instruments is that you may resort to contemporaneous usage to ascertain 
the meaning of the deed. 

Tender ‘ into Court ’’ as used in section 13 clause (2) of the Putni Rogula- 
tion may include tender to Collector. ; 

Tho effect of section 8 clause (2) read with section 10 is that the notice of a 
patni sale will bə stuck up in the cutchery of the Collector and it must 
contaln specification cf the balances that may be due to the semindar 
concerned from all the putnidars under him and a copy or extract of such 
part of the notice as my apply to an lodividual defaulter shall be sent 
by the xemindar to be similarly published at the cutchery or at the 
Piincipal town or village upon the land of the défaulter. 


Non publication of the notice in the putnidar’s cutchery within the default- 
ing tenure is a non-compliance within the provisions of the Regulation 
which renders the sale vold. Kumar Sourlsh Chandra Roy Bahadur 
v. Saroj Ranjan Sinha 

Putnl sale, if valld— —Defaultiag putnidar dying before A bat afier 
publication of requisite notices—Heirs not brought on record; sse 


Putni salo z vs 
——— mlo after decease of defaulting putnidar—Notices under Pumi Regula- 
tion duly published ; se¢ Putni sale ma e 


—— taluk, cardinal Incidents of ; sse Putni sale 

—— taluk, use of the word, ina Kabuliat executed before the aictient 
of Putni Regulation, if conclusive evidence of its real meaning— 
Technical meaning ascribed In Putni Regulatlon; see Putni 
sale ; asi wy 

Railway Administration—Licbility—Negligence —kisconduci—Risk note 
— Providing water-tight doors— Consignor, duty of. 

ln India the liability of a Railway Administration is not that of a common 
carrier. It is not an insurer. Its liability is that ot a ballee as defined 
in the Indian Contract Act. If there is no negligence, there is no 
liability. 

The term misconduct implies eating more than negligence. 

The Risk Notes approved by the Governor-General in Council are intended 
to reduce and limit the responsibility which Railway Administration 
would otherwise have under sub-section (1) of section 73 of the Indian 
Railways Act. The finding that there was no negligence on the part of 
the Railway Administration necessarily excludes the case of misconduct. 

If rain water enters a waggon by the great force of winds, the omission of 
the Railway Company to provide absolutely water-tight doors, such as 
would not permit even a drop of water to enter, would not amount to 
misconduct. 

A Rajlway Company does not Insure agalost the negligence of the cog- 
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Railway Administration—(Contd,). 
signor. It la the duty of the consignor to have his goods properly 
packed, such as would te damaged noless properly packed. This is even 
so where the responsibility of a carrier is much more than that of an 
Indlan Railway Administration. Manilal Anandji +. Bengal Nagpur 
Raltway, Limited bia os 590 
Administration, ability of ~Liability is that of a bailee under the 
Indian Contract Act 5 ses Railway Administration as 10 590 
390 
590 





= —- Administration, not llable, if no negligance ; sse Railway Adminis 
tration oe wee 
- Company, if insure against the negligance of the consignor ; -see 
Railway Administration 
Rallway Company omitting to provide absolutely EAEN TA effoot 
of ; ses Railway Administration 590 
receipts included within the category of documents of title to good - 
~ Contract Act, Sec 178 ; see Pledge - us “a $28 
—— -— receipts, pledge of, tantamount to pledge of the goods temae; ; 
zes Pledge ate 518 
Recelyer, appointment of, if takes away the right of a party to aie 
reference und-r section 18 of the Land Acquisition Act; sss 
Revision isi 184 
— ——-, appointment of by the Insolrency Court—Vesting of Piro 
in such Recsiver—husolesat, if kavs any locus stand! to maintain an 
action 
When a Receiver is appotated by the Insclvency Conrt, the property of _ 
the Insolvent vests in the Receiver and he completely represents the 
insolvent. rE 
So the insolvent: has no Joens standi to bring an action for setting aside 
the sale of ceriain properties after his properties had vested in the 








Receiver. Phani Bhusan Basu v. Shashi Bhusan Maity n 58r 
Reciever, right of, to the property of the insolvent ; see Reciever P 581 
Re-charge, heads of, if to be recorded, when tho Trask charge In specto! of 

the particular section is the same as beforo ; see Jury trial 4s 
Recital of written statement {n judgment, if admisible in evidence Suit not 

tier partes ; see Lease eee a 477 
Record-of- rights, If evidence of title; see Lease , 477 


Rogistration— Indian Registration Act (XVI af 1903), Sees. 17 7 Sub- Sse. Ww) 
C. (b), 21--Sale deed~Kobala tegistered in a district where the pro- 
perty is non-extstent, 


There was a clause in the sale deed which ran in these words: ‘Bo it 
known that if in future owing to any dispute about the above-mentioned 
family arrangement and amicable partition it be found or become 
divulged that we the executants have not the entire 16 annas right in 
the properties sold then of the immovable properties left by our father 
tn the district of Decca and Goalpara and in the Garo Hills including 
the properties given in the schedule below, the total 6 annas 4 gandas 
g kaks a tils inherited by us the execntants from onr father, wil] be 
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Rogistration—(Conéd.). 

coanted as sold to you the recipients of the deed. On the strength of 
this Kobala being owner and possessed of our 6 annas 4 gandas 9 kaks 
a tils share In the immovable properties left by our father including 
the properties giren inthe schedule below, you either jointly or on 
partition, will enjoy and possess the mme in whatever way you 
like, down to your sons, grandsons ‘and other heirs and ee 
tatives’’ 3 

Held, that the document would be registrable under section 17 sub-section 
(1) clause (b) of the Registration Act, in the district of Dacca even 
though as a Kobala transferring the three items of property mentioned 
in the docament It would not beso registrable in the district of Dacca 
In view of the fact that the ooly property. which purported to have 
been covered by it as lylog within the district of Dacca had no existence 
whatever, and inasmuch as the Introduction of a ficiltious item of 


property in the sale deed for the apne of getting it registered 
at a particular place would make the registration of the document 


invalid. ; 

Section 21 of the Registration Act merely lays down, certain particulars 
which have got to be complied with b-fore a documentecan be accepted 
for registration. If the properties are sufficlently tdentifiable there is no 
reason why the document, if registered, would not be operative in 
respect of such propertics as would bə found to answer the descrip- 
tlon contained In tha document. Sm Nurannessa Khatan v. Shalk 
Osman Gani 

-Isasa created by sovpnamah ombedied in ittri Naivistt» 

of regist) ation Registration Act (XVI of 1908), See. 17, Qs. (b), (e) 
` and (d)—Meaning of “ Lease” prior to the Transfer of Property Act 

° (IV of 1882)— Presumption of accuracy of setHement entry under 

Sec. 1038 of the Bengal Tenancy Act (VII of :885)—Fibka tenure— 
Haintenance grant. 

If the owner of land consented by deed that snather person should occupy 
the land for a cortain time that would bs a lease even according to the 
accepted meaning of the term prior to the enactment of the Transfer of 
Pioperty ‘Act. a 

Where a solenamak creates a lease and operates as a present demise, it 
will require registration even if Incorporated In a decree, and want of 
registration will make it inadmissible in evidence. 

Where a tenure i3 recorded in the settlement paper as a chirasthayi or 
permanent one, tbe onus is on the party that challenges its accuracy. 

A person In possession of land for more than 19 years on an “assertion of a 
right asa permanent tenuce-holder under the proprietor, acquires by 
prescrip.ion a limited Interest In the property. 

The mere fact that’s tenure Is described In the record-of-:ights as a jibka 
tenure will not, in the absence of the use of any other word of limitation, 
make it a maintenance grant limited to the life-time of the grantee. 
Nagendra Chandra Nag r. Parna Chandra Gupta .., on 
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~ Registration inoperative —Fictitlous entry in slo deed of item of property 


nover intended to be really sold ; see Ancestral Impartible Raj sis 
Registration Act, Sec. 17 Cls. (b), (c) and (d)—-Solenama creating a lease 
and incorporated in decree ; ses Registration ide sae 
———, Sec. 17(1) (b) ; see Private awaid axe ov 








ı Secs. 17(1) (b), 49—Unregistered private award, if 
admissible In evidenca : see Private award 


ous 


a, Se. 17 SubSec. (1) Cl. (b`, 21—Sale deed—Kobala 
registered in a district whero the property is non-existent; see 
Registration tue 





, Sec, at, scope of ; sve Registration 23 ats 
Registration Act , Sec. 28—Fictitious entry in sale deed of item of property 
never Intended to bs really sold—Registration inoperative ; ses Ancestral 


impartlble Raj tee 
Regulation XIX of 1793 affect of, in the case of Invalid lakheraj grante— 
Ex-lakherajdar, if diposseased ; ses Lease see see 


Regulation VILL. of 1819, Secs. 8 C1. (a), 10, 13 i 
Religious endowments of a public character which came into ritene before 
aod after 1863 ; see Suit, mlatalaabllity of aa 
Religious Endowments Act, applicable to all classes of blew iments to 
į Which the provisions of Regalatian XIX of 1810 were applicable ; see 





Sait, malotalnability of ie sa 
— — m, Seo. 14—‘Appointed under this Act’ ; sss 
Suit, maintainability of “ ave 
—_— m Sec. 14—Endowments, nature of: see Suit, 


maintainability of 





, Sec. 14—Religions institution, nature of ; ses 
Suit, maintainability of 


oe 


_ , Sec. yh 18—Trustee or manager or superin- 
tendent of the endowment which is of public character—Leave to sue ; see 
Sult, malntalnabllity of ase one 
Rent — Assessment of fair and equitable rent, basis of~ Order of Revenue 
officer—Decree—Res judicata—Bengal Tenancy Act (VII of 1884), 
Section 105, 

Assessment of fair and equitable rent proceeds upon the basis that there is 
a relationship of landlord and tenant. 

An order of a Revenue officer assessing fair and equitable rent under 
Section 105 of the Bengal Tenancy Act until It is set aside by a compe- 
tent authority has the force of a decree, and It operates as res judicata 
on the question of relationship of landlord and tenant In a subsequent sult 
for rent. Khetra Lal Singha Rai v. Kaxi Mahammad Zikaria ... 

——, decree for, if can be passed against defendant No. 2—No rellef chimed 
against bim—General prayer in the plaint— Admission of liability ; see 
Rent sult see on 

——, reduction of, effect of—Tenancy, continulty of ; ses Rent suit sa 

——, settling, under section 180A of the Bengal Tenancy Act, decision of 
Special Judge ; see Second appeal “ve wee 
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Ront sult—Landlord cni ienant—Suli for rent~Compromise petition— 

Construstiew—Xaluliat in favour of another, while another tenant in 
oztupation—-Kabuliat holder, if a tenant —Reduced rent. 

The plaintiff instituted a sult for rent forthe year 1390 In 1393 B.S. 
against Lohars ; that suit was compromised on the 19th August 1926. 
Thore was a stipulation in the petition of compromise that from the year 
1333 the Lohars were to pay to the plaintiff a reduced rent. In 2391 
the plaintif brought another tenant Narayan on the land. On the 13th 
August, 1996, defendant No.1 executed a Kabnilat in favour of the 
plaintiff. There was a stipulation In the Kabullat which would Imply that 
at the date thereof the plaintiff was not in Khas possession but the lands 
were In possession of Narayan ; that the plaintiff bad realised the Bhag 
rent from Narayan for the years 1331—1332, that the defendant No. 1 
was to realise from Narayan Bhag rent for the year 1333 and thereafter 
the defendant No 1 took upon himself to oject Narayan from the land. 
It appeared that Narayan set op the case that he was not the Bhag-chasi 
of the plaintiff but of the Lohars with ihe result that the defendant No. 1 
had to fostitute a suit against the Letars for recovery of possession on 
the basis of settlement evidenced by the Kabuliat. During the pendency 
of this snit In the lower Court, defendant No. 9, the wife of defendant 
No. 1 purchased the interest of the Lobars. Plaintiff fastituted the present 
sult for recovery of produce rent for the years 1393 to 1335 B. S. against 
defendants Nos 1 anda. Defendant No.1 denied his lability but defen- 
dant No. a admitted her liability : 

Held, that as at the date of execution of Kabullat by defendant No. 1 there 
was already a tenancy held by the Lohars under the plaintiff, the latter 
could not grant the tenancy in favour of defendant No. 1. 

That althongh the Kaboliat was executed by defendant No. 1 and accepted 
by the landlord, suil it had no effect in law and on its basis the plaintiff 
could not recover rent from defendant No, 1. 

That though no relief was claimed against defendant No, 2, still on the 
ground of general prayer in the plaint and on account of her admissioa 
that she was the tenant under the plaintif and was liable to pay rent for 
the years in sult, a decree was passed In favour of the plaintiff agaist 
‘defendant No. 2. 

That having regard to the nature of petition of compromise .dated tha Igth 
August, 1926, it was open toa Court to look to other evidence for the 
purpose of coming to a finding as to whether the petition created a new 


tenancy in favour of the Lobars or recognised the tenancy in them which 
was In ex'stence. 


That the reduction of rent did not imply that the continuity of ae 
ceased. Haripada Dutt v. Gobinda Chandra Das 
Rent sult—Plaintiff, if to set out bls title ; sse Lease See 
Representatives of a deceased partner nate a general lien upon n tho sOTp'tis 
assets of the partnership ; se Partnership nse x 
Resclseion of contract and variation of terms cf contract distinguished ; see 
Contract 
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Res fudicata—Arrangement befween co-sharers not established in previous 

sult—Arrangement, question of, if can be re-opened ; sse Title suit ia 424. 

Transfer of Property Act (IV of 1882) Sees. 60, 9a, g3— Cion 
Procedure Code (Act V of 1908), Sec. r1—Decree in redemption suit 
providing thai on default in payment ‘his (plainlif-morteagor's) case 
will stand dismissed’ — Second suit for redemption, whetaer barred by 
res judicata. 

In a sult brought by the mortgagor 1n 1892 to redeem a mortgage by way 
of conditional sale, dited the 2and June, 1864, a deciee was made ia his 
farour in 1895 in the tollowlng terma : “It is ordered and decreed that 
the plaintiff is entitled to a decree for possession by redemption of mort- 
gage io the following terms, vio, that he should puy Rs. 4,208-6-0 by 
the rsth of November, 1896, that if be wili pay the smid sum he will get 
all the costs, except the pleader’s fees, incurred by him In this Court, 
and that in case of default his case will stand dismissed and the costs 
Incutred by the defendants wil] be charged against him ” 

No payment of the mortgage money was ever made, and the mortgagces 
remained in possession. 

Held, that a subsequent suli instituted Ja 1924 by the mortgagor's represen- 
tative to redeem the same mortgage was not barred elther by the rule of 
res Judicata under Section 11, Civil Procedure Code, 1¢08 or by reason 
of the provisions of Sections 60, 93and 93 of the Transfer of Property 
Act; 1882. i 

The right to redeem isa right conferred npon- the mortgagor by express 
enactments (Sectlon 60, Transfer of Preperty Act), of which he can only 
be deprived by rocans and in manner enacted for that purpose, and strictly 
complied with. By the proviso to Section 60, the right to redeem 
subsists unless “it has been extingulshed by order of a Court”. Ia tbe 
present case, by Section 9a of the Act, the old decree for redemption, 
if that section bad been strictly followed, would have in terms ordered 
that in default of paymeat on or before the fized date, the plaintiff 
(mortgagor) should be absolutely debarred of all right to redeem the 
property. But the decree, departing from the form required by the Act, 
simply provided that in case of default by the plaintiff in payment = his 
case will stand dismissed’. These latter words could not be construed 
as meaning that the plaintiff was to be debarred of all right to redeem, 
and the old decree was not, In consequence, an order of a Court extin- 
guishing the right to redeem withm the meanlog of the proviso to 
Section 6o. Bhalya Raghunath Singh v. Muasammat Hansraj 
Kunwar Wie dee 337 

on the question of relationship of landlord and tenant—Order 

of a revenue officer assessing fair and equitable reat under section 105 of 
the Bengal Tenancy Act ; see Rent e see 13 

Restitution—Civil Procedure Code, (Act V of 1908), section 144—Amard of 

interest on restitution—Procedure in partition sxit—Inclusion of 


_ further property for partition before passing of final decres, 
The duty of the Court when awarding restitution under sectlon 144, Civil 








ae ae 
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Restitution —(Costd.). ‘ 
Procedure Code 1908, Is imperative. It shall place the applicant tn the 
position in which be would have been if the erronsous order had not boon 
made ; and for this parpose the Court Is armed with powers as to mesae 
profits, interest and so forth. The granting of restitution is obligatory, 
not discretlonary, and restitution nopinally involves payment of interest. 
In sults for partition the Courts should adhere’ strictly to the procedure 
: laid down by the Code of Civil Procedure in the matter of passing 
x preliminary aod final decrees. Ordinarily, the first decree in a salt for 
partition Is of the nature of a preliminary decree, and it Is always open 
to the parties before a final decree to bring in further property for 
partition. L. Guran Ditta v. T. R. Ditta ae ow 
——— ——- Civil Procedure Code (Act V of 1908) section 144, iff exhaxs- 
tive—Restitution tf can be ordered apart from the section —Inhetent 
right of Court under section 151 of the Civil Procedure Code. 
Section 144 of the Code of Civil Procedure is not exhaustive and it does 
not cover all cases in which it becomes ths duty of the Court to order 
restitution. © 
The power of the Court to grant restitution is not confined to cases covered 
by the provisions of section 144 of the Code of Ciril Procedure but It 
extends to other cases also as the Court has an inherent right under 
section 151 of the Code to order restitution irrespective of the section. 
Sufal Chandra Goid v. Surendra Nath Dhara es 
„ granting of, is obligatory, not discretionary ; ses Restitutlon .., 
——— ———, power of Court to grant—Inherent power ; sse Restitution... 
Reunlon—Mitakshara school—Relationship within which reunion permitted ; 
ove Hindu Law se a 4a 
between distant cousins, if valid in law—Mitakshara school ; ses 
Hindu Law ss ae 
Reversionary heir, bow acquires good title by surrender by Hindu widow ; 
see Surrendec _ i 
Review— Civil Procedure Code, (Act V of 1908), Order 47, Rule 1—Furisdic- 
Hon to grant review of judgment—“ Any other sufficient reason’ — 
Point tahen on ‘appeal to the Priey Cauncil, though not pressed in the 
Courts below. 
Under the Civil Procedure Code, Order 47, Rule 1, a Court bas no joris- 
diction to grant a review of judgment except upon one of the grounds 





therein specified. The words “any other sufficteat reason ” in Order 475° 


Rule 1, mast be taken as meaning “ a reason sufficient on grounds at least 
analogous to those specified immediately previously ” 

Held further, that the question whether an application for review was 
properly granted, being a pure question of law, could be taken on appeal 
before the Judicial Committee, though not pressed or insisted upon in the 
Courts in India. Bisheshwar Pratap Sahi +. Parath Nath sii 

Revislon— Reference to Civil Court wnder the Land Acquisition Act (1 of 
1877), section 18—Land Acquisitton Collector, refusing to refer—Such 
order, if open te revision by High Comrt—Land Acquisition Collecter, if 


Paar. 
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Revision -(Contd.) 3 - 
a Court within the meaning of section 115 of the Cods of Civil Proces: 
dure (Act V. of 19038)—Relief under section 45 of the Specific Relief Act 
(Tof 1877), tf can be obtained outside chartered Higa Courts—Appoint- 
ment of Receiver, if takes away the right of a party to make reference. 


The High Courts entitled to revise an order of the Land Acquisition 
Collector refusing to refer a case to the Civil Court under section 18 of 
the Land Acquisition Acty even though the Land Acquisition Collector 
cannot techoically be said to be a Court within the meaning of 
section 115 of the Code of Civil Procedure. 


No rellef under section 45 of the Specific Relief Act could be obtained 
outside the furisdiction of the Chartered High Courts. 


The right of a party to make a reference himself under the Land Acqui- 
sition Act is not taken away by the appointment of a Receiver to his 
estate, 

Held (on the facts) that though she was not herself present when the award 

2 was made she was represented by a Receiver who was entitled to represent 
her within the meaning of section 182) (a) of the Land Acquisition Act 
and ber present application, belag filed beyond six weeks from the date 
of the award, was barred. Leah Ellas Josepk Solomon e H.C. 
Stork . X as 


— ~— Swit, dismissal of, for non-payment of Court fee—lf amounts to 
rejection of plaini—Giil Procedures Code (Art V of 1908), Order 7 
rule 11—Application for revision, if maintainable from such erder of 
dismissal. 

The dismissal of a sult for non-payment of proper court-fess within the 
time allowed tantamourts to rejection of plaint under Order 7 rule 11 of 
the Code of Civil Procedure. An application for revision of such an 
order of the lower appellate Court is therefore not malstainable, as a 
second appeal Iles. Sm. Annapurna Dassi o. Sarat Chandra 
Bhattacharjoo ss 

Right, lf confeered—Long and continuous ne Spenine sine of years; 
see Prescription Sei ies 

———— of junior branch lo an ancestral impartible Raj to succeed by survivor- 
ship, if can be whittled away or regarded as merely visionary; see 
Ancestral impartible Raj a . 

———— of junior branch in an ancestral impartible Raj to succeed by survivor- 

ship, how destroyed ; sse Ancestral impartible Raj PA we 
+——— of junior branch to succeed by survivorship—Proof of intention to 
renounce ther right of successlon—Separation merely In food and 


worship ; see Ancestral Impartible Raj na t eos 
——— of representatives of deceased partner is one of property ; ses 
Partnership sái ve 


+——— of surviving partner to deal with and dispose of the partnership assets 
for purpose of realization and winding up ; see Partnership ... tee 
=m of way, obstruction to, a continuing nuisance ; see Limitation ay) 
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Right of way over a pathway, enjoyment of—Pathway, If to be used every 
moment—Temporary cessation of user ; ses Right of way ... uae 
—— of way by prescription— Meaning of interruption Cessation of user 
—Misconstruction of document as a piece of evidence— Question of fact. 
In order to sustain a prescriptive right of way over a pathway, there 
should be a peaceable and open enjoyment without interruption for more 
{han 20 years. Such interruption does not arise from mere discontinuance 
of user, but some adverse obstruction is necessary. 

An enjoyment ofa right of way-does not imply that the pathway should 
be used every moment. Temporary cessation of user is quite compatible 
with the continuance of the enjoyment of the right. 

It makes no difference whether the cessation of user takes place while tha 
right is in the process of acquisition or after It has mntured. 

An enjoyment physically incapable of interruption wonld not confer any 
right of essement by prescription. 

Misconstruction of a document, used as a piece of evidence is a question of 
fact and not of law. Joges Chandra Roy v. Sm. Sachchanda alias 
Brojeswari Fe 

——— to cremate dead bodies on the land of another, if can be acquired asan 

easement by prescription ; ses Prescription e 

———~ to cremate dead bodies on the land of another by long iad continuous 

uger ; seg Prescription 

Rules of High Court, Original Side, Chap. X Rule 36—Order a dismiss] of 

sult for want of prosecution, effect of—Fresh suit on the same cause of 
action ; ses Suit, if barred sss 

Sale, setting aside of—Fraud—Indian Limitation Act (IX of 1905), Sac. 3 

applicant, if entitled to the benefit of-—Bengal Tenancy Act. (VII of 
1885), Section 179, clause (3), application under, if open to appeal. 

An application by some of the judgmont-debtors under section 173 (3) of 
the Bengal Tenancy Act for setting aside a sale Involves a question rola- 
ting to the execution and satisfaction of the decree as between the 
parties to the sult within the meaning of section 47 of the Code of 
Civil Procedure, 90 as to be open to an appeal and a second appeal, — 

An applicant under section 173 (3) of the Bengal Tenancy Act is entitled 
to the benefit of section 18 of the Limitation Act, if kept from the 
knowledge of his right to make the application by the fraud of the 
judgment-creditor or other parties to the sale and can compute his limi- 
tation as against the person guilty of the fraud or accessary thereto from 

_ the timo when the fraud becomes known to him. 

The contention whether or not an application falls within the terms of 
section 173 of the Act cannot be ralsed for the first time in a second 
appeal. Parthasarathi Ray v. Ahindra Nath Roy... ‘eee 

—— by Hindu widow, consideration of which partly valid, to be set aside 

on condition ; see Surrender one 

Sanads to taluqdars, construction of- Sanads making the estates of aligis 

descendible to the nearest male hiers according to the rule of primogeni- 
tore ; ses wil} rr “ys 


412 
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Second appeal Application, if falls within section 173 of the Bengal Tanancy 


Act, contention ; see Sale, setting aside of ays e. 


appoal—Bengal Tenancy Act (VII of 1885 and 1V of 1938), sections 
180A, 115C— Uthandi tenant —Sritlement of rent—Mere decision of the 
guastion ef the duration af occupancy right, if mahes the decision 
appectable—-Bengal Tenancy Act, section 180A, sub-section 9 - Calcula. 
Hon of the average of rent for previous 6 years, Y obligatory on the 
trial Court. 

Under section 115C of the Bengal Tenancy Act, no secoad appeal Les to 
the High Court from a decision of the Special Judge settimg rent under 
section 180A of the sald Act. f 

Where in deciding the question of rent of stbandi tenants the Courts below 
considered for how long the tenants had been occupancy ratyats : 


Geld, that a mere decision of the question for bow many year those 
Uttandi tenants had been occupancy ralyats will not make the decision 
an appealable one, 

Held alse, that under sub-section 9 to section 180A of the Bengal Tenancy 
Aot it was obHgatory cn the trial Court to calculate the average of the 
reat that was actually paid for the previous six years by the tenants. 
Badri Narayan Chetianglys v. Abdul Mandal ee k 


~~ Civil Procedure Code, (Act V of 1908), Secs. 89, 96 (3) 
Order XXII, Rule 5, Order XXXII, Rule 7--Second appeal from order 
recording a disputed compomiss—Agreement to be bound by decision 
of a third person—]f can be recerded as a compromise er is a mere 
award—Compremise by next friend without leaveof Court—Kffect, Y 
minor represented in appeal by the same next friend. i 

There is no second appeal from an order recording a compromise, the exis- 
tence or legality whereof is in dispute. 

“Where the parties my that tbe determination of their disputes bya 
person is to be final as between them, that is to be regarded as an 
undertaking not to appeal and an appeal preferred would be in violation 
of good fath, - ; 

Whore the parties agres to be bound by the finding of a third person they 
are estopped from Impugolng the decree made in accordance with such 
finding. - 

An award mado on a reference withcut the intervention of the Court 
during the pendency of a sult cannot be recorded as a compromise or 
adjustment of the mit under Order XXIII, Rule 3, Civil Procedure 
Coda, 1908. g 
Obiter: An appellate Court will not set aside a compromise decree on the 
ground that the compromise was effected by a minor’s next friend with- 
oat the leave of the Court as contemplated in Order XXXII, Rule 7 of 
the Coda, lf the minor happens to be represented in the appeal by the 
same next friend as represented himin the Court below. Mahamad 
Mia Pandit v. Osman Ali eo we 


Second appesl—Now point, If and when can be taken ; see Under-ralyat pan 
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Second appesl—Order of dcsmissal of appeal—Order of dismiwal of 
application for setting aside sale. for not making the deposit 
contemplated by section 174 cl (5) of the amended Bengal Tenancy Act ; 
see Application see aD 

+ appeal, if lies—Bengal Tenancy Act, Sec 115 C.—Decision settling 

rent—Determlination of onlform annual rent in respect of UMandi land ; 

ate. Uthand? land oes eee 
appeal, if lies—Sult, dismissal of, for non-payment of proper Court 
fees within the time allowed ; see Revison™ ese ne 

Bontoneo— Criminal Procedure Code, (Act V of 1898), sections 423, 439— 
Furisdiction of High Court, on appeal, to enhance sentence in exercise 
of its powers of reviston. 

Petitioners were convicted by the Sessfons Judge -of murder and 
sentscced to transportation for life,and they thereupon appealed to 
the High Court On such appeal the High Court, purporting to exercise 
thelr powers under the revision section {section 499 Criminal Pro- 
cedure Code), gave notice to the accused to show cause why the 
sentence should not be enhanced, and, after hearing them, sentenoed 








them to death. Held that the High Court had complete juris- 


diction undar section 439 of the Code so to enhance the sentence. 


Although gwa a Court of Criminal Appeal the High Court has no power 
to enhance a sentence (vide section 42%, Criminal Procedure Coda), 
the High Court may, in the exercise of its revison powers under section 
439, enhance the sentence Jn the case of any proceeding the record 
of which has been called for by itself oc which has been reported for 
orders oc which otherwise comes toits knowledge’. When the High 
Court has before It on appeal a record of a criminal proceeding, the 
condition precedent, is - performed, and the High Court can then, though 
the record has only come to Its knowledge in the appellate proceeding, 
proceed to exercise Its revision powers if it chooses to do av. 
Chiunbidye v King-Emperor i eee ma 

Service tomuro—Grani of village as Baiswan fer reciting daily a Chapter 
of Sri Bhagwat—Consiruction of—Continued performance of the service, 
whether a condition af the grant. 

In 1852 a grant of a village was made by the appellant’s ancestor to the res- 
pondent’s ancestor as daiswas (jagir) for reciting daily one chapter of Sri 
Bhagwat before the God Saligram, The service on which the fagir was 
held having bsen admittedly discontinued since May 1919, the appellant 
sued to resame the vil'age. : 


Held (decreeing the sult) that on Its true construction, the grant was not — 


one burdened with the service (vix. the recitation of Sri Bhagwat), bat 
that the performance of the service was a condition of the grant, and that 
inasmuch as the service was discontaued in May, 1919, the appellant 
thereupon became entitled to obtaln possession of tho village in question. 
Kamar Kamakhya Narain Singh s. Abhiman Singh ... ae 
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Service, continual performance of, if condition of the grant—Grant of village 
as Baiswan (Jagir) for reciting daily a chapter of Sri Bhagwat; see 
` Service tenure we bei 
Set off —Subsequent execution—Previous realisation under the same decree in 
the Subordinate Judge’s Court—Execution of decree obtained In Privy 
Council ; see Execution Court . to 
Settlement of doub ful claim and forbearance to sue to evict insufficient 
consideration ; see Laase šis eee 
Simultaneous execution of decree, if possible ; ses Execution ... $x 
Solenama creating a lease and incorporated in decree If roquires registration ; 
see Registration eee 
Sons, if bound to pay thelr father's debt—Monakys api by 
father— Deceased father guilty of criminal breach of trust-- Antecedent 
civil liability ; sse Hindu Law aes ae 
Sons’ obligation to meet antecedent civil liability of thelr father, If altered by 
his subsequent crime ; see Hindu Law ive 
Specific Retief Act, See. 45—Rellef, if can be had outside the eee of 
tbe Chartered High Court ; see Revision oes ` 


Substituted service, if persenal service and if duse service within the 
meaning of Article 164 Schedule I of the Indian Limitation Act (IX of 
1908)—Cteil Procedure Code (Act V of rgo8), order 5, rule 30, 
clause (2). 

Order s, rule 90, clause (2) laid down that for the purpose of pasing a 
decree, the Court can take the substituted service as personal service on 
a defendant and although substituted service may be considered as 
personal service on the defendant, this does not preclude the defendant 
from showing that the order for substituted service was procured on 
molarepresentation of facts and there was no service at all, 


Substituted service as prescribed by the Code of Civil Prosedure is not dus 
secvice within the,meaning of Article 164 of the Indian Limitation Act, 
Kedar Mull Agarwaia +. Wasxifunnossa see 


Substituted service, If personal service and if due service—Limitation Act, 
Sch. I Art 164 ; sse Substituted service iG 

~ ——— services, order for, is procured on misrepresentation of facts—No 
service_; see Substituted service i ive 

Substitution, effect of misconcelved application for ; ses Water passage ... 

e—a +—— of legal representative—Representative sult—Civil Procedure 
Code, O. 1 R. 8—Death of one of the plaintiffs ; see Water pamage ... 

of legal representative—Nature of sult and right ane to be 

enforced ; see Water passage Vie sü 


Suit, dismissal of, for want of prosecution under Chap. X Rule 36 of the Rules 
of High Court, Original Side, effect af—Fresh suit on same cause of 
action ; see Suit, if barred eae vee 

——, fresh, on the same cause of actioa—Order of dismissal of suit for want of 
prosecution onder Chap. X Rule 36 of the Rules of High Court; Original 
Side ; see Suit, 1f barred oe TS 
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Sult, if barred—Dis missal of suit under Chap. X, R. 56 of the Rules of. High 
Court—Fresh suit on same cause of action between same parties, 
Order of dismissal of a sult for want of prosecution under Chapter X 
Rule 36 of the Rules of High Court, Original Side, does not operate as 
a bar toa fresh sult upon the same cause of action between the same 
parties. Sreomat! Sallabaia Dassi ov Goburdhone Das Ladsaria 
~, Uf es ~ Fraud—Setting aside of auction.sale—Sale proclamation. : 
A sult does not lie for setting aside an auction sale on ‘the ground of fraud 
in publishing tbe sale proclamation. For that the remedy is under 
Order 21 of the Code of Civil Procedure only. The sale is not void but 
voldable Amirannessa v. Ananda Chandra Saha... se 
~, If Hes for setting aside execution sale on the ground of fraud : see Suit, 


Lf les as. 
———, If on promissory ` note only—Promiassory note not duly stamped ; ses Suit 
for money . 


——, matniainabiliiy of-—Inwvakidity of award—Decision of objections in 
execution proceeding under section 47 of the Code of Civil Procedure 
(Act V of 1¢08)—cward mads under Rule 23 of the Rules framed 
under section 43 of the Co-operative Societies Act (Il of icta). 

Self-same questions going to the root of the award challenging it oa the 
ground that it was on the face of it an invalid award and could not be 
allowed to be executed as valid and binding decree, were mised and 
decided against the plaintiff appellant in proceeding In execution under 
section 47 of the Code of Civil Procedure, cannot be reagitated in a 

- separate suit for a declaration that the award made by the arbitrator in 
favour of the defendant respondent, Ranaghat People’s Bank, Ltd. under 
Rule 22 of the Rules framed under section 43 of the Co-operative Societies 
Act (II of 1912), was void and without jurisdiction, with a prayer for 
permanent injunction to restrain the defendant-respondent from executing 
the award having the force of a decree, apainst him Gour Chandra 
Pramanik v. Ranaghat People’s Bank Ltd. 

——, maintainability of—Religious Endowments Act (XX of 1863), sec- 
tions 14, 18— Religious institution, if to be of a public character — 
Endowments, clas ses of, contemplated by the Act—'Trustes, manager or 
Superintendent if to be appointed under the Act—Leaves to sus under 
Section 18, if proper. 

The words, “ appointed under this Act’ which occur in Section 14 of the 
Religious Endowments Act refer only to the committee and not tc the 
trustee, manager or Superintendent. The trustee or manager who can be 
sued under this Act therefore need not necessarily be a trustee or 
manager appoloted under the Act, 


Roligious institullon contemplated in section 14 of the Religious Endows 
ments Act must bea religious institution of a public character and the 
endowments contemplated by that section were endowments as were 
contemplated by Regulation 19 of 1810 and so the Religious Endowments 
Act was applicable to all classes of endowments to which the provisiors of 
Regulation 19 of 1810 was applicable and the provisions of that Regula- 
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Sult—(Contd.), ; 
tlon if they were in force now would have been attracted to religious 
endowments of a public character which came into existence before ‘and 
after 1863. 
Held further, that the petitioner, who was the trustee or manager or 
superintendent of the endowment which was of a public character could ° 
be sued under Section 14 of the Religious Endowments Act and leave to 
sue could be granted under section 18 of the said Act. Badar Rahim v. 
——, Maintaina bility of—Transfer of Property Act (IV of 1883, as amindoi 
by Act XX of 1929), Section OJA, Uf applies lo statutory charges— 
Calcutta Municipal Act (II B. C. of 1925°, Section 205, charges under— 
Y to be enforced in one sudi—Transfer of Property Act, if exhaus- 
iiss—Preambis, tf can be referred io in order to construe an Act. 
Where the cadtting part of a statute is ambiguous the preamble can be 
referred to, to explain and elucidate it. 
Case laws referred to. 
Section 67A of the Transfer of Property Act was not intended to apply to 
securities created by operation of law such as statutory charges but only 
to securities which are created by act of parties. 
Tha section therefore does not apply to statutory charges created under 
the provistons of section 905 of the Cakutta Municipal Act. 
So the Corporation Is not bound to enfores all such charges in one sult, 
The Transfer of Property Act was not intended to be exhaustive and does 
not profess to be a complete Code. The Corporation of Calcutta v. 
Kumar Arun Chandra Singha cas ea 31a 
——, withdrawal of, on the application of the defendant made in accordance 
with the provisions of section 81 of the Bengal Village Self-Government 
Act—Intimation to Union Court ; see Union Court sts ais 19 
—— for efeclment—Defence that plaintiff in part performance of agreement ; 
to sell the land, permitted defendant to take possession, if valid z 
before enactment of section sA of the Transfer of Property Act— 
Action for specific performance not barred ; see Ejectment .., ibs 370 
—— for efectment—Plea of possession under contract of sale, ineffectual— 
“Separate action by defendant for specific performance esential ~Counter . 
chim, not competent ; see Ejectment we 370 
— for monty—Improperly stamped promissory note—Stuit, if, for recowery 
of money on promissory note—Prosissory note signed by the Karta 
of the joint family in his ewn mame and not as Karta of joint famtly— 
Alternative claim—Ciwil Frocedure Code-(Act V of 1908), See. 115 
Cl. (¢)}—Gosernment of India Act, See. 107—Interlecutory order— ae 
Frreparable injury. 
Where the plaintiffs case in stibstance was that though the manager of the 
joint family and fhe joint business executed the promissory note in his 
own name (the prombsory note was not duly stamped), the loan was taken 
by the joint family through its manager for the purposes of the joint _ 
family and jolot family business, bat it was not specifically stated In the 
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Salt - (Contd. ). - 
plelnt that the promimory note was taken as security for the loan 
advanced to the joint family: 
Held, that the sult was not simple suit for recovery of money on zhe- 
promissory note only but suit on the promissory note as well as on che 
original consideration, that is, the debt which was alleged to have been 
tocurred by the manager of the joint family and joint business and that 
it was open to the plaintiff to sue on the promissory note and 
alternatively upon the consideration. 
That the alternative claim on the original debt, that is, the original con- 
sideration was included in the plaint. 
“ Where there ls a loan independently of the promissory note, the creditor 
is not debarred from suing on the origina! cause of action by the fact that 
the cause of action arose ont of the same transaction in the course of 
which the promissory note was executed. ” 
That the promissory note belng signed by the Karta of the joint family 
in his own name and not as Karta of the joint family or as manager of - 
jolat family business was equally consistent either with a borrowing by 5 
the Karta for bls own individuan! purpose or a borrowing for the purposes ki 
of the joint family and in the present case the borrowing might be hald - 
to be for the purpose of the joint family and joint family business. 
Whero the issus raised In Court below, which were not obfected tobyths - - 
defendants when ralsei—related to the plaintiffs alternative claim on the 
original consideration, namely, the debt for which the promissory note 
was alleged to have been taken, the defendant not being taken by surprise, 
the Court should not reject the evidence in support of the Issues, offered 
by the plaintiff : 
That an application for amendment of plaint on such circnmstinces could 
not be sald to be improper. ~ i 


That the alternative claim on the original debt, that is, the original < 
consideration being included in the plaint: the question of limitation, the 
application for amendment of plaint being allowed, did not arise. 


That Lf, however, by the amendment anew claim was being added, the 
amendment ih thls case should be allowed in view of the exceptional 
circumstances of this casa, 


Claure (c) of section 115 of the Code of Ciril- Frocedure has been advisedly 
left In indefinite language in order to empower the High Court to inter- 
fero and correct gross and palpable errors of subordinate Courts for the 
ends of fustice. a ; 

‘The High Court will not interfere with interlocutory orders uñless an 
irreparablo Injury will be done aht a miscirriage will inevitably lasus if 
the High Court holds its hand. If, however, irreparable injury would be 
chused to one of the litigants If the matter was not set right, the High 
Court onght to Intervene in the current litigation and disturb the normal 
progress of a caso by revising an interlocutory order that bas been passed 
by a subordinate Court. i 
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That in view of the particular facts and circumstances of the present case 
the High Court interfered with the order of the subordinate Court refusing 
to take evidence on certain issues and rejecting the plaintiffs application 
for amendment of plant Indubala Dasi v. Lakshmi Narayan 
Ganguly a ie 

~ — for possession by a tenant against a trespasser— Plaintiff if to prove the 
terms of his tenancy with landlord ~Plafntiff, what to prove : sse Appeal, 
if falls via one 

-—— for recovery of additional rent for excess area—Standard of measurement 
at the date of publication of record of rights—Inception of tenancy ; see 

~—-— On promissory note—Promissory note not duly stamped—Issue raised as 
to alternative claim for recovery of money—~Defendant not taken by 
surprise ; see Suit for money aaa 

«~= to establish title for joint possession by the other TRIES TOM by two 
of the proprietors in a certaln separate account ina certain taluk— Sale 
by lesæe to one of the lessors—All the proprietcrs of the taluk, if 
necessary parties ; ae Loase ess 

Summing up of the evidence by the Judge in the charge— Object of the 
legtstature : see Jury trial 5 

Surrender—Serrender in favour of next revernoner—Deed of irae, 
when effeciive—Alienation of husband’s entire estate— Transfer to sole 
reverstonary heir— Reversioner, how acqutres a good title by surrender 
— Part of consideration for legal necessity. 

In order to be effective as a deed of surrender by a Hindu widow in favour 
of the next reversioner or reversioners, it must be clearly ahown that 
the surrender is a bonafide one and not merely an arrangement by 
the limited owner to divide the estats with the reversioner. 


The fourth proposition laid down by Mookerjee, Jin the Full Bench case 
of Debi Prosad Chowdhury v. Gelap Bhagat namely, '' When a 
Hindu widow has allenated her entire interest in the estate inberited by 
her from ber husband with the consent of the whole body of persons 


entitled to succeed as immediate reverslonary heirs, the transferee ` ~ 


acquires a good title as against the actual ieversionary heir at the 
time of her death,” does not apply to cases whore the transfer is to the 
sole reversionary heit ot the entire body of reversionary heirs for the 
time belng as the case may be, for this proposition contemplates a case 
where transfer is made to a stranger with the consent of the whole 
body of persons entitled to succeed as immediate reversionary heirs, 


In order that thereversioaary helr may acquire good title by surrender ` 


there must be self-effacement of the widow, in other words, there must be 
sothething in tha nature of civil death of the widow, the extinction of 
her right in her deceased husband's estate, a circumstance which would 
happen If she were dead. It is in tbs view that the theory of surrender 
is supported under the Hindu Law. The true limitations of that doctrine 
haye been laid down by the Privy Council in Sureshwar Misser v. 
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Surrender—(Contd.). 
Makeshrani Hisrain where it was held that giving of small portion 
to the widow for maintenance was unobjectionable, 

Where a sale by Hindu widow is for consideration, the part of which is 
good, it would be set aside on condition of payment of such sum (that 
is, the sum paid for legal necessity). Santi Kumar Pal v. Mukunda 
Lal Mondal YD sse to 

by Hindu widow, in favour of next reversion or reverslooers, 


when effective ; see surrender ose sort 


c Surviving partner, right of, to deal with and dispose of the partnership 
asects for purpose of realization and winding up ; see Partnership isa 
——— —— partner In fiduclary relation towards representative of deceased 
partner regarding bis interest in partnership property ; see Partnership... 
Survivor, office of, If terminates—Death of one of the managers of a lunatic ; 
see Survivorship oes see 
Survivorship — Foint managers of lumatic—Death ef one of the managers 
—Principle of equity. 

Where there is no provision tn the order of appointment of Joliot managers 

death of co-manager. 

The principles of equity az applied to the practice of the Courts of England 
should be observed in the Courts of this country, in cases in which there 
is no law existent which laid down a different procedure. Naba 
Kumar Singh Dudhari v. Reteh Singh Nahar a 

Taluk described as putni taluk before the enactment of Putni Regulation, 
meanlng of; ss Putni sale T ja 
——-, permanent bereditary—Use of the word 'putni taluk’ m Kabuliat~ 
Cardinal incidents of puto! taluk wanting ; see Putni sale ... on 
Tank water of, of a definite depth, right cf user of, if can be enlirged upoa 
re-excavation of the tank—Water level falling below its original depth ; 
see Easement, right of eve nee 
Tenancy, continuity of—Reduction of rent ; see Rent sult sis far 
-, how proved ; see Appeal, if falls Ses ate 
‘ Tenant, sult for possession by, against trespasser— Terms of tenancy, if to be 
proved—Proof, necessary ; see Appeal, if fails oe on 
Temples in the Malabar District, whether public or private, how determined ; 
see Publio religious trust vac eae 
Thak maps - Evidentiary value ; see Lease to Se 
—— surveys—Evidentlary Value ; see Lease ius aie 
Tithe Sult—Prayer for efectment—Alternative prayer—Right to receive 
rent—Arrangement beimern co-sharers—Previous suit—Arrangement 
not established - Egect of the previous judgment —Question of arrange- 
ment if cam be re-opened—Decree for joint possession, if can be 
passed— Proper remedy. 

A slt was instituted by the plaintiffs for declaration of their title toa 
two-third share of the property described in Schedule kka of the plaint 
and for ejectment of the defendants. There was in the alternative a 





to the estate of a lunatic, the office of tho survivor terminates on the 
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Title Salt—(Gontd.). 
claim for declaration of right to receive rent on the footing that the 
defendants were by virtue of an arrangement between oo-sharers, the 
plaintiffs and the defendants, under ralyats In respect of the property In 
suit. So faras the under ralyati interest was concerned there was a 
Previous suit between the same parties vis, Suit No. 457 of 1925, 


directly putting the matter In Issue. It was decided in that suit that the 


story of an arrangement set np by the plaintiffs had not been established. 
In the present sult the trial Court gave its decision in favour of the 
plaintiff on the footing that the defendants were under raiyats who had 
rights of ocoupancy and were protected from eviction. The defendants 
wore accordingly held liable to pay rent. On appeal by the plalntifis 
and on cross-objection by the defendants the Court of appeal below held 
that the plaintiffs were entitled to possession of their two-third share and 
at the instance of the plalatHfs passed a decree for joint possession to the 
extent of the plaintiffs’ two-third share. 


Held, that the effect of the previous judgment in the suit of 1925 was 
to relegate the plaintiffs and the defendants to the position of co-sharers 
in posession of joint property according to their convealence. The 
question of under-ralyall could not be allowed to be re-opened, as between 
the plaintiffs and the defendants in the present litigation, The remedy 
of the plaintiffs lay io haviog the property partitioned and then getting 
possession of the share allotted to them on partition. 


Held further, that the decree for jolnt possession as made by the Court 
_ of appeal below is wholly unsustainable and is based upon a misconcep- 


tion of the rights of the parties In the present mit. Manindra Nath . 


Koloy v. Sahadeb Koley one TA 
Title—Noabad lands, settlement of—Discretion of Government—Fact of 
previous possession, if can be considered. 


The Government has the right to make settlement of lands appertaining 
to a Noabad taluk with anybody It pleases andat the time of making 


the settlement, the fact of previous possession is also taken Into account. . 


But If settlement is made by Government with somebody ignoring the fact 


of previous posession, that would confer title on that person alone. . 


~ Nishi Chandra Sen vo. Ramesh Chandra Majumdar ... ka 


wmn paramount, eviction by, plea of, when good defence ; see Lease vee 
= to underground rights is in the lakherajdar holding under invalid 
lakheraj grant not resumed by Government and not in the semindar— 

‘ Property situated within the geographical limits of the estate of the 
xeroindar ; sss Lease ae 


rer, 


Transaction, when to be set aside as inequitable ; see Undue influence eee? 


Trausfer of Property Act, if exhaustive and complete code ; ses Sult, 
maintainability of ei 


a —, Sec. 534, if retrospeclive—Part performance ; 


ete ane 
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Transfer of Property Act; Sec. g4—Contract for sale of immovesble 

‘ property —English equitable doctrine, if applicable in India; ses 

Ejectment e s. 
» Sec. 54—Contract for sale of immovable 
property—Purchaser not thereby made the owner in equity; see 
Ejectment i oe s 
, Secs. 60, 92, 99—Decree in sult for redemptioa 
of mortgage by way of a conditional sale providing that on default in 
payment “his ‘plaintiff-mortgsgor’s) case will stand dismissed ” — 


——— 











me 





Second suit for redemption ; ses Res judicata oes s. 





— , Sec. 67, lf applicable to securities created by 
operation of law ; sse Sult, maintainability of ie aes 
— , Sec. 67, if applicable to statutory charges 
; created under section 205 of the Calcutta Municipal Act ; see Solt, 

maintainability of ton vee 


Trustee or manager, w:o can be sued under the Religious Endowments Act, 
lf to be trustee or manager under the Act ; see Sult, maintainability of... 
Underground rights, title to, isin the lakherajdar holding under Invalid 
lakheraj grant not resumed by Government and notin the xemindar— 
Property situated within the geographical, limits of the estate oi the 
rominodar ; s'e Lease s. ee 


Undorsralyat, acquiring right of occupancy by custom — Heirs of such 
under ratyat, if entitled to continua the appeal after death of the origi- 
nal under ralyat—Bengal Tenancy (Amended) Act (IV of 1938), 
Section 48 f. 


The heirs of the original under-raiyat, who had acquired a right of occu- 
pancy by custom, are entitled to continue an appeal after the denth of 
the original under-raiyat, ifat the time of Institution of the sult and at 
the date when the new Act came into operation, the under-ralyatl was 
not validly terminated and the original under-raiyat continued to be an 
under-ralyat as contemplated by Section 48f of the Bengal Tenancy Act 
in respect of the land in suit. Raj alias Rash behari Mandal v. 
Sreemati Ayesha Khatun í ea 


having aright of occupancy by custom—Under raiyati 
Created in contravention of Section 85 of the Bengol Tenancy Act 
(VHI of 1885), tf a ‘protected inmterest’—Bengal Tenancy Act, 
Section 160 clause (2)—New point, if can be taken in second appeal. 

When an under-raiyati iscreated in contravention of the provisions of 
Section 85 of the Bengal Tenancy Act, the acquisition of a right of 
occupancy by custom of such under-rafyat will not be a “ protected 
Interest ” within the meaning of Section 160(d) of the Bengal Tenancy 
Act. 





—— ——— 





New point can be taken in second appeal, where it is not necessary to take 
evidence or to make assumption in favour of the appellants before the 
point can be decided and the point isa point of law. Mati Lal Das v. 
Aditya Charan Des 
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Undue Infinence—Pardanaskin lady—FParties on equal terms— Equity — 
Lessee, if to disclose te the lessor the real income of fishery, 

In a suit for declaration by a pardanashin lady that a durputei executed 
by her in favour of the defendant was invalid and ‘inoperative, it was 
found as a fact that the relationship of the defendant, the cousin of 
plintiffs husband, with the plaintiff was not such as to enable him 
to dominate the latter's will, that no confidence was reposed in or 
betrayed by the -defendant, that the plaintiff contracted to grant the 
defendant a durputad lenso and that she accordingly exccuted the patia 
with a full koowledge and understanding of what sbe was about todo 
and that she bad it registered, that the plaintiff was Intelligent and It was 
not difficult for her to understand the transaction and the nature and 
effect of the transaction upon her intetest in the property, that she had 
her father, brother and Intelligent neighbours to assist her and as she 
was in need of money she was willing to part with a portion of the 
property to get some money in oash and something like an annulty 1 

Held, that on these facts, the plaintiff cculd not succeed as no undue 
influence was exercised on her 

Whether a transaction was one that should be set aside ás inequitable, 
would depend apon the circumstances at the time wheb It was made and 
not upon subsequent erents. 


The lessee was not bound to disclose to the lessor the real income of the 
fishery at the time when the durpuini Patta was executed. Purna 
Chandra Chaudhury v. Sarojini Chaudhurani ive oe 


Undue influence—Pay ment to creditor shortly before filing of an application 
for Insolvency ; ses Proceeding, legality of ee wD 
Unton Court —Benyal Village Self-Government Act (V of 1919), Sections 7, 
81, 88—Order of Union Court—Intimation te Union Court, neces- 
sary—Union Court proceeding with irtal and deciding the case without 
any such intimation—If euch decision can be interfered with by 
District Judge. 
Under Section 88 of the Bengal Village Self-Government Act, a District 
Judge may vacate an order passed by a Union Court, if he is satisfied 
that there has bean a failure of justice. 


The Union Court has concurrent furisdiction with the Court of the Munshf 
and the Munsiff has also the power to withdraw the suit on the appli- 
cation of the defendant made in accordance with the provistons of 
Section 81 of the Act but an intimation should be given tothe Union 
Court before the commencement of the bearing and when no such intl- 
mation is given and the Union Court proceeds with the hearing and 

* decides the case, it cannot be set aside by the District Judge under 


Section 88 of the Act. Majid Bux Mondal r. Ajghar Mondal ... 


Unton Court, order of, when can be vacated by District Judge ; se Union 





Coart ove vee 
Court bas concurrent jurisdiction with Munsiffs Court; ses Union 
Court E vee 
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User, long and continuous—Right acquired—Specific number of years; sse 
Prescription iss se 

of water of a tank of a definite depth, right of, lf can be enlarged upon 
te-excavation of the tank—Water level falllog below Its original depth ; 
soe Easement, right of aes ses 

Utband! fands~— Bengal Tenancy Act (Vil of 1885), Secs 115C, 180-4— 
Determination of uniform annual rent im respect of utbandi lands — 
Maintetnabtlity of second appeal—Pachan system 

Whcre fn an appeal to the Special Judge under section 1€0-A (15) read 
with section 115 C of the Bengal Tenancy Act from the decision of the 
Settlement Officer fixing uniform annual money rent in respect of stbandi 
lands, the Special Judge determined the rent with reference to the 
improvements effected by the landlord and having regard to the land kept 
fallow by the tenant under the packen sysiem, his decision would bs one 
settling a rent within the meaning of sectlon 115 C of the Act, and 
therefore not open to any second-appeal. 

Although the quantity of Pachan land in a holding might vary from year 
to year, there Is nothing Inequitable to take the Pachan rate into con- 
sideration In fixmg uniform rent under sectlon 180-A of the Bengal 
Tenancy Act. Srish Chandra Pal Choudhury v. Rajani Kanta 
Biswas f bet es 

Utbandl teoant—Settlement of rent—Mere decision of the question of the 
duration of occupency right, If makes the decision appealable ; see Second 
appeal || : os ane 

Valnation for purposes of jurisdiction same as for court-fee-—Sult for restitu- 
tlon of conjugal rights—Sult in effect for declaration of right; see 
Court-fee se one 

Variation of terms of contract, how determined ; ses Contract ... aka 

of terms of contract and rescission of contract distinguished ; sse 
Contrast i wee 

Vehicle —~ madian Panal Code (Act XLV of 1860), Chapter XVI deals with 
offences affecting Auman body— Section 741 falling within that chaprer, 
if applicable to wrongful restraint of any vehicle—Section 339, which 
“defines wrongful restraint, if includes voluxiary obstruction of a 
wehicle. . 

Where the complaint against the accused was that they prevented certain 
carts from proceeding along tho public road and there was no evidence 
to show that the owners of the carts or the carters or any one else were 
themselves prevented from proceeding along the public road or wherever 
else they might have wished to go andthe accused were thereupon 
coovitted under section 241 of the Indian Penal Code : 


Held, that the action of the accused didnot come within the mischief of 
section 241 Indian Penal Code Inasmuch as that section is to be found tn 
Chapter XVI of the Indian Penal Code, which deals with offences affecting 
the human body, and inasmuch as it expressly makes punishable wrongful 
testralot of any person and not of any vehicle or anything of that sort. 








The definition of the cffence in sectlon 239 Indian Penal Code makes the | 
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Vehicle—(Conid.). 

matter still clearer, —the offence being defined as voluntarily obstructing 

any ferson from proceeding in any direction In which that person has 

a right toproceed. Having regard to the wording of the definition of 

the offend of wrongful restraint, it is clear that the voluntary obstruction 

of a vehicle cannot be held to amount to wrongful restraint within the 

meaning of section 339 Indian Penal Code. Durgapada Chatterji v. 

Nilmont Ghosh , ate 472 


Verdict of jary based upon experiment in the abseace of accussd=Experi- 
7 meat by jurors for identification of accussd ; see Jury, verdict of ove 194 
of jury, if to be returned in ahy particular form ; ase Jury trial oan 45 


Water passage—Cwi de sac—Inference of dedication from long user— 
Khal beginning from public channel and extending for miics, ending 
in a prisats land— Public right of way claimed over lands belonging io 
a private owner— Presumption of intention to dedicate—Representativs 
suli—Civil Precedure Code (Act V of 1908), O. 1, R. 8—Death of one 
of the plaintifis—Substitution of legal represeniatives—Egfect of 
application for substitution, when no substitution is required. 


In the case of cul de sac, it would be wrong for the Court to draw the 
inference of dedication from the mere fact of long user, but the Court 
should require some additional evidence to support the claim of the 
public and that the fact thata cal de sac bas been maintained and 
repaired at public expense would bea very cogent piece of evidence. 
The fact that a passage leading from a public place does not stop at the 
land of the private owner but proceeds further to a great distance, 
would be an important factor in support of the claim of the public, . 
especially when It ts not shown that the. pathway has terminated in 
private ground. 

tt Is not correct to say that a long Khal, which begins from a pubiic channel 
and extends for miles can be regarded asa matter of law to be a private 
boatway or a boatway restricted cnly to the use of a class of persons and 
over which the public would have io no circumstances a right of passage 
simply because it is not proved that the other terminus is at a public 
place. The fact that one of the termini is on a private land is a circum- 
stance, and it may be an important circumstance, to be taken into con» 
sideration by the Court of fact and when it bas taken that Into considera- 
tion and on the other evidence has come to the conclusion that there 
has been in the past a dedication, the Inference drawn by it san 
inference of fact. 


It is not legitimate to presume from long user an Intention to dedicate and 
then to examine the evidence adduced on behalf of the private owner 
and tosee if the said presumption has been rebutted by him. The 
evidence must be examined asa whole and the Inference elther in favour 
of or against the dedication must be drawn. 


When a sult was instituted by the plaintiffs ina representative capacity, 
on the death of one of such persons, the others, who bad been granted 
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Water passage ~(Contd,). 
by the Court the authority to represent the class can go on and ai! that 
is required is that the Court should be apprised of his death. 

It 1s essential in matters of substitution to have regard to the nature of a 
suit and the nature of a right sought to be enforced. 

If substitutlon of lega! representatives of a deceased respondent is not 
required under law, a misconcelved application for substitution or a 
mulsconcleved application to set aside ey abatement would not 
affect the appellant’s appeal. 

Order 1 Rule 8 of the Coda of Civil ee isa rule’ of convenience 
founded on the old Chancery practice established to prevent de‘ay, 
expense and multiplication of sults to establish the sam» right. The 
scope of a sult so instituted is in essence of a different nature from that 
of a sult to enforce a claim based on a general right but in an Individual 
or personal character. The person or persons derive their authority to 
represent the others of the class from the Court, and the Court can grant 


such authority to any person of the class. Before decree the person or 


persons so authorised omy with leave withdraw from tho suit but in such 
acontingency any member of the class who is not already on the record 
cau intervene, apply to the Court for necessary authority and continue 
the sult. Ifa suit founded on sucha general right Is instituted by some 
oa behalf of the class, with no alternative prayer for relief In a personal 
character, a material defect in ths permission granted under Order 1 
Rue 8 paragraph I of the Code of Civil Procedure, or the 
absence of such permission would be a fatal defect to the sult. When 
stich an authority to represent the class is conferred on more persons 
than one they in a body represent the class: A “person autho- 
ried eo nomine under Order! rule 8, paragraph! isnot strictly a 
bare trustee of the action, He himself has a beneficial interest in the 
actlon, for as a member of the class, and only as such, be gets the 
advantage of a favourable decree and Is affected by the adverse one. 
But his position is analogous to the position of a person who with others 
brings a sult with the sanction of the Advocate-General under the pro- 
visions of Section 92 of the Code of Civil Procedure. The decree passed 
in such a salt-binds all the members of the class. Surendra Nath Saha 
Roy v. Harendra Kumar Seha ass 
Water of a tank of a definite depth, right cf user of, if can be salud upon 
re-excavation of the tank—-Water level falling below its original depth ; 
soe Easement, right of oT eas 
Way, right of, obstracNon to, a continning nuisance ; sese Limitation ine 
Will—Oudhk Estates Act (lof 1869), Sections 13, 19, 22--Will conferring 
absolute estates on widows and daughter—Validity, under the Hanafi 
Law, of bequests in favour of keirs~ Construction of samads making 
talugdari estates descendable “to the nearest male heirs according to 
the rule of primegentiure "—Hgfect of the Oudh Estates (Amendment) 
Act, (U. P. Act IL of t910)—Limitation in the sanads superseded by 
nen section 22, 
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Will—(Conid.) 

An Oudh taluqdar, whose estate was entered in List 2 prepared under 
Section 8 of the Oudh Estates Act, 1869, bequeathed one half of his 
property to bis senior wife and her daughter,and the other half to his 
junior wife, 

Held .—1ı. That on a proper construction of the WIII it coiferred on the 
legatees an absolute estate in their shares, (see Section 8: Indian 
Succession Act, 1865, as read with Section 19 of the Ondh Estates Act), 

a. That though ander the Hanafi Law, these bequests, being made in 
favour of persons who were heirs on intestacy, were prime facis invalid 
the Invalidity was cured by the consent of the heirs given after the 
testator’s death. 

3. That the bequest in favour of the junior widow was not invalid under 
Section 13 of the Oudh Estates Act by reason of the Will having been 
made within three months of the testator’s death, inasmuch as she was 
a person who, within the moaning of sub-section (1) of Section 12, would 
bave taken an interest in the estate if the testator had died intestate 

Construction of sanads to taluqdars making their estates descendable 
" to the nearest male heirs according to the rule of primogeniture ”, 
considered. The limitation in the sinads to the nearest mk heirs isa 
limitation to males claiming through males; or in other words, to malo 
agnates. The effect of the amendment Introduced by the Oudh Estates 
(Amendment) Act, (U. P. Act IU of 19:0) is to secure that succession 
to these Impartible talaqdari estates should be governed exclusively by 
the terms of Section 22 of the Oudh Laws Act (as amended) and that 
the limitation In the sanads should be wholly superseded. Abdul Latif 
Khan +. Mst. Abadi Begum ag 

Will of Oudh taluqdar conferring absolute estates on widows a daughter — 
Ondh Estates Act, Secs. 8, 19—Indian Succession Act, Sec. 82; see 
Zemindar, if can claim title to invalid lakheraj land—Government’s right to 
resume barred ; see Lease see 
er, ff to bring on record the heirs of deceased defaultiag putnidar ; 
see Putni sala ie 
Zemindar’s revenue free grants, if valid ; See Lease asi i 
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At page 583 footnote for 37 C. W. N. 53 read (1929) 34 C. W. N. 34. 
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ANCIENT LAW OF AGENCY. |, 
(A comparative study) 
By Mr. M. V. Ramaswami diyar, B.A., B.L. 


As a system of Jurisprudence, ancient 'law'is almost always - 
treated as distinct from modern law, and yet so intimate is the 
connection between the two that a comparative study of both legal 
systems cannot fail to convince us that in many respects they are 
one and the same. In fact, it may safely be asserted that modern 
law has grown out of antiént' law. If then we were asked ‘wAat 
ancient system of Jurisprudence forms the substratum of our modern . 
laws 1 we would undoubtedly point to the Roman Jurisprudence. 
For, it was the Roman law that exercised considerable influence 
upon the laws of England and of. most of the countries of Europe.. 
Bracton and other early writers ‘on English law borrowed many 
of their rules and principles from the Civil law of ancient Rome. 
It was again the Roman law that began to be cultivated asa 
science in Europe by continental Romanists who, commencing 
from the 1sth century A. D., contributed not a little to the forma- 
tion of the modern municipal law of most of the countries of 
Europe. It is again the Roman law whereunto we should resort 
for finding out principlea not established by statute, usage or 
precedent. Ine word, Roman law forms as it were “a connecting 
link between the institutions of our Aryan forefathers and the 
complex organisation of modern society. ” 

The Hindu and Mahomedan laws on the contrary although not 
fulfilling the same function as the Roman law vis of ‘forming the 
ground work of our modern laws, have forestalled modern juris- 
prudence in many of its branches. Indeed such a striking similarity 
will be observed in the principles of all these legal systems on the 
subject of agency, that it is essential to detail them hero, if not for 
any practical value which a dudy of thé ancient‘ law of agency is 
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likely now-a-days to produce—amidst the complexities of modern 
business transactions—at least for furnishing the reader with suffi- 
ciently interesting reading in these pages. 


Tks Roman law, 


- Most.of the principles.of. the Roman law of agency approximate. _ 
modern notions. Inthe first place the relation of principal and 
agent was a contractual one being constituted by the contract of 
mandatum., The principal was called the #asadans or mandator, 
and the agent, the masdafarivs. or mandatory corresponding 
approximately to the modern employer and employee, There was 
however this important difference between the ancient Roman law 
and our modern law ois. that the relation though contractual was 
under the former law essentially gratuitous(1), If the agent was 
to be compensated for his services the contract was not mandatum 
but Zocatio et conductio(a) Nevertheless in course of time even this. 
principle was relaxed, and in the times of the Emperors, agents 
guch as brokers who negotiated the purchase and sale of goods 
were awarded a premium for their sarvices(3), But this remunera- 
tion’ was not a part of the contract of mandatus and the agent 
could not sue for it by the acto sandati(4). Such remuneration 
though specially promised for the mandatory’s services was disguised 
under the name of a Acnorarivm and could be recovered only: by a 
special form of proced ure.(5) 

Secondly, the contract of agency was constituted verbally or by 
letter as in our modern laws or by mere permission(6). Any informal 
consent, provided it was mutual, sufficed, and no formalities were 
required for such consent. In this sense, the Roman sandatwm 
was a consensual contract juris gentiue(7). Tho mandatary how- 
ever, was not bound to undertake the business but once he under- 
took it, he bound and became responsible to, his employer for all” 
the consequences thereof. He'sbould not exceed the terms of the 
authority given to him, and he was liable not merely for fraud and. 
gross negligence but also for cu/pa /evis(S) The general rule of 


(1) Inst. 1 3.26 ; Dig. 17.1 ; Cod. 4.35. 
(a) Inst. 3 3.26.13 ; Dig. 17.1.1. $ 4. 


(3) Dig. 50.14. 

(4) Dig, 50.13.1. $ 10. 

(5) Ibid, 

(6) Dig. 18.1. $ 2; Gaius 3.1.26. 
(7) Ibid. 


(8) Dig. 13.6.5, § 25 50.17.233 17.1.8 § 10 Cod. 4.45, 111221. 
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Roman law in'a sanzefwes was that as the contract was essdhtiall y 
gratuitous, the mandatory or the agent was liable only for culpa Java 
but the liability of the agent for cw/pa levis probably arces as an 
exception to the general rule with a view to protect the mandant 
against any abuse of his authority or the trust imposed on him(1). 

Thirdly, under the Roman law a mandate was ‘either generat of 
special.(a) Ina general mandate the agent should exercise a sound 
discretion according to the scope of his‘employment. Ina špecial 
mandate however all that was required 'of the agent wasa strict 
compliance with the terms of his authority. But the priricipal 
was bound in either case to ratify the agent’s acts done within the 
scope of his authority and to recoup the agent ‘for all expenses 
properly incurred by him within his authority(3). The mandant or 
principal was also liable for commis culpa because he was 2'party 
benefitted by the transaction(4) The agio mandati directa was the 
remedy of the principal against the agent while the ‘acto contFaria 
was the agent’s remedy to enforce his right to indemnity "agitinst 
the principal. ‘The contract of ‘mandate was ‘also réyocable at the 
pleasure of either party (5); it terminated also-at the death’ of either 
party subject however to the liability of the representatives of ‘the 
principal for acts done by the agent dane fde in the course of his 
employment and in ignorance of the principal’s' death(6). 


Engish common law. 


It may not be out of -place here to refer to the source whence 
the common law of England derived its definition of agency. 
Mandatum in the Roman law was used in a limited sense ‘to iidicale 
an essentially gratuitous contract though in’its original ‘cottcepticn 
it was not so much a contract as a business or negotiation by which 
a trust was reposed in the mandatary to be exercised at his discre: 
tion. “Mandare est gerendum quid akeni commiter?(]) The 
common law however sdéoms to have adopted the later definition of 


‘(1) Ibid. 

(2) Dig. 3.31. 

(3) Dig. 17.1.10. $9.10 519 $9; 27$ 43 56, 61. 

(4) Dig. 17.1.15.96 ; Inst, 26. $6 7;47.3.61 $5. 

Under the Mahomedan Jaw the agent for purchase was entitled to repayment 
from the princlpal for any advance or expense which he might bave incurred fn 
such purchase, 

(s) Cod. 4.95.15 5 Dig. 17.1.27. $3; the mandatary however may rendias 
while things are entire. 

(6) Dig. 17 1.26. Inst. 1.58 ; Inst. 3 26.9.11. 

(7) Story Agency 8th Edp, section 4. 
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Procuratio in the Romin law. It will be interesting here to trace 
briefly the historical development of the term Prvcwsatio of the 
Roman law. A Procurator was in the early Roman lawa person 
who was appointed to conduct the litigation of a legally or -physi 
cally incapable person, a person not swf juris. The appointment 
was informal and no special notice thereof was required to be given 
to the opposite party(r). , 

The office of Procwrator. originally did . not carry sith any 
remuneration for the service done, but at the end of the Republican 

period, even persons swi juris began to appoint ‘for remuneration 
agents or representatives, who in course of time came to be treated 
as ‘professional procurators or attorneys, who however were not 
necessarily lawyers(2). Thus the term Procwrafio in the time of the . 
emperors meant the administration or negotiation of the business of 
another “ Procuratio est, qui aliena. acgotia mandatu domini 
pdwinistrat ”(3) The principalof the common law answered to 
the dominus, and the agent, to the Procurator of the Roman law. 
“Indeed”, says Story, “the definition of an agent at the common 
law seems borrowed from this very source, and Lord Chief Baron 
Comyns has well expressed it when he says that ‘an attorney is he 
who is appointed to do anything in the place of another’ "(4). 
Under the common law as in the Roman law the relation of 
principal and agent arose either by a formal instrament called a 
letter of attorney or by mere word of mouth. 


Although in modern business transactions an agent is usually 
paid for his services, in English law an unremunerated ‘agent like 
his compeer, the mandatary of the Roman law—is held liable for 
ordinary diligence adequate to the performance of the duty he has 
undertaken{5). This leads us to survey the principles of Mahomedan 
law on the subject of agency. 


The Makomedan law. 


As was rightly observed by a learned writer on Mahomedan law, 
the founder of Islam began life as a commercial agent and most of 


(1) Galus 4.83 ; Domat uses the term ‘Precuration’ for the formal written 
instrument by which an agency ls created, section 1 Domat. B. 1.15. § 1. Art. 1; 
also Co, Litt, 52 a' 

(a) Inst. 4.10; Dig. 3 3; ‘Cod, 2.13; Rudorfs Romlschi Reschgeschichte 
Vol. I § 17. 

(9) Dig. 303.1. § 1. Pothier Pand, Lib. 3. Tit 3.21.2, 

(4) Story Agency 8th Edn. £ 3. 

(5) Cogs v. Barnard, Raym. GOJ 


Vou, LX.] ANCIENT LAW OF AGENCY. . IIs 


the principles of the Muslim law of agency come. as near to modern 
notions as the Roman law of Justinian(r1). Says the Hedaya the 
accepted authority on Mahomedan law, “It is lawful fora person 
to appoint another his agent, for the settlement on his behalf of 
every contract which he might have lawfully concluded himself, such 
as sale, marriage and so forth ; because asan individual is some- 
times prevented from acting in his own name in consequence of 
accidental circumstances (such ag sickness or the like) he is there- 
fore admitted of necessity to appoint another his agent, in order 
that that person. may expedite his wants by means of the powers 
which he, derives from such appointment.” The Mahomedan law 
recognised several kinds of agency such as agency for the manage- 
ment of civil and criminal causes, agency for hiring, purchase and 
sale, and matrimonial agency in particular. 

Under the Mahomedan law agency signifies a qualified delega- ` 
tion of the power of the principal or constituent whose power and 
authority still endure. An agent can be appointed ina casual 
manner by word of mouth although his right to act as agent or his 
appointment is in no way binding upon him. The same person may 
be agent for both parties and contract them to each other by a 
single form of words. A matrimonial agent is called /aswH in 
Mahomedan law(2). 

The validity of agency in any business rests upon two conditions: 
Jirstly that the constituent be himself competent and swi juris 
(adult) ; second/y that the agent should be of sound understanding 
capable of understanjing and executing the business entrusted to 
him. On this principle, the appointment of a child or an idiot or 
lunatic ag agent is invalid(3). In the case of an infant however, he 
may be appointed agent if he is capable of understanding the 
business ; but the obligations arising from such appointment are not 
binding on him but only on his constituent or employer, 


The contracts which may be concluded by agents are of two 
kinds frst such contracts as the agent refers to” himself and 
which do not depend in any degree on the constituent ; secondly 
such contracts as the agent refers the performance thereof to his 
constituent and in which he has no immediate interest(4). Under 
the former class, come sale, hire etc. which are said to relate to the 


(1) Wilson’s Dig. Mahn, law p. 30. 

(2) The Hedaya ; Baillo’s Digest. ` 

(3) Ibid, 

(4) The Hedaya ı Wilson’s Mahomedan law. 
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agent and not to the principal or constituent. Marriage, Kboola 
(divorce) fall-under the latter class of contracts, The distinction 
between the two classes is that in the former, the agent is regarded 
as having a proprietary interest in the subject-matter of the contract 
whereas in the latter he is merely treated as an intermediary or 
messenger, 


Agency in Mahomedan law may be general or special. Ina 
general agency, the agent like his compeer of the Roman law, 
should exercise a sound and proper discretion whereas in a special 
agency, the agent should act in strict conformity with the terms of 
his commission, Subsequent ratification by the principal will cure 
the original want of authority of the person acting as agent except 
where the unauthorised act is otherwise void by reason of some 
. circumstance then existing ¢. g. a contract of marriage entered into 
by a /aswé (in matrimonial agency) on behalf of a moslim who has 
already four wives living and undivorced, cannot be ratified by the 
principal, as the Mahomedan law of marriage does not authorise'a 
Moslem to have more than four wives at a time. 

The termination of agency occurs in the following cases ;(a)-by 
the constituent dismissing at his pleasure the agent except where 
the right of a stranger is involved ; (4) by the death, confirmed 
lunacy or apostacy of the constituent or agent; and (¢) when 
‘nothing remains to be dons under the commission of agency. In 
the firat case however, the dismissal of the agent must be duly 
attested and notified to the agent. In the second case, apostacy of 
a woman constituent does not annul the commission of ‘agency, as 
apostacy of a woman has, according to Muslim law, no effect on her 
contracts such as sale or the like(r). It seems however thatin ' 
either of the above-mentioned circumstances the acts of the agent 
till termination of the agency are binding ‘on the constituent. A 
special agency or an agency for the performance of any particular 
act is annulled by the constituent himself performing that act. But 
once any agency is annulled by any act of the constituent, it cannot 
afterwards revive(2). 


Tt will be seen from the above analysis that the Mahomedan 
law like the Roman law treats the agent in ordinary contracts such 
‘as sale and hiring, as primarily contracting in his own name without 
regard to the principal, and the contractee has no concern with the 
understanding between the agent andthe principal In the case 


(1) Wilson’s Mahomedan law. 
(a) The Hedaya. 
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however of matrimonial agency the agent was a.mere negotiator, and 
the principal alone was entitled to the rights and obligations of the 
contract of marriage., The Mahomedan law which allows the same 
person to act a8 agent for both parties may well be compared to the 
modern law where an auctioneering agent acts for both vendor and 
purchaser. 


The Hindu law. 


The principles of the Hindu law of agency as found from the 
extant texts are very meagre; but certain salient features of the 
Hindu law of agency may be enumerated here. Before proceeding 
to it however, it must be remarked that some of those principles 
can be gleaned only from the Hindu law of master and servant. 


The liability of the master for the acts of his servant 
within the scope of his employment has been well expressed 
in the following text of Bribaspati. “If a servant by the com- 
mand of his master, and for bis benefit only, do an improper 
act, the offence shall be imputed to the master’(1}. An agent 
has been described in a text of Narada to belong to the 
class. of commissioned servants, and a commissioned servant 
is defined by Narada as follows :—“‘He who shall be com 
misaioned for affairs, or for the superintendence of the family 
shall be considered as 2 commissioned servant, and he is also 
called a family servant in some instances’’(2), This text has been 
explained to refer to servants commissioned by the king or some 
other person to manage his affairs e g. collection of revenue, 
protection of his subjects or the maintaining of an army for war and 
so forth, in the cage of a King ; in the case of others however, for 
collecting the produce of the soil or for the management of commo- 
dities bought or the like, also for conducting a law suit(3). The 
appointment of an agent to act fora partner unable to act in the 
partnership was also allowed in Hindu law(4). Agency was also 
implied from the position of the parties e. g. the well known instance 
of a father or the eldest son being considered to be the manager of 
a joint Hindu family governed by the Mitakshara Schcol of Hindu 
law and consisting of a father and several sons, or of brothers living 
in coparcenary. The manager had the same liability to account as 


(1) Cole. Dig. Vol. H. 

(a) Ibid pp. 11, 12. 

(3) Cole. Dig. Il. pp. 11, 12. 
(4) Cole. Dig. H. p. 341. 
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t 
the agent in an Ordinary agency, He also bound the other mombers 
by bis acts done within the scope of his legal status or position or 
for the benefit of the joint family, as an ordinary agent. 


It is clear from the above resume that the principles of agency 
as found in the Hindu and Mahomedan laws closely resemble 
those of the Roman law of agency. 

The agent for litigation in the Hindu and Mahomedan laws 
resembled the assertor libertatis of the Roman law, which required 
persons labouring under a legal or physical disability or incapacity 
to be represented by a mandatary or agent whose office was distinct 
from that of the legal-adviser. Again the Hindu law treated the 
agent as a mere negotiator or manager like the matrimonial agent-of 
the Mahomedan law,- having no proprietary interest in the subject 
matter of his commission. There was however a slight distinction 
between the commissioned agent of the Hindu law and the manda- 
tary of the Roman law in that. the former could sue his principal 
‘for wages for work done on his behalf, whereas ssasdatwe in early 
Roman law was essentially gratuitous The agent of Hindu law was 
ordinarily treated as a servant and with tbis may be compared the 
early Roman law wherein a man could be represented in his dealings 
with others only by persons in his power such as a slave or uneman 
cipated son, and only by such of their acts as were for his advan- 
tage. The contractual agency of Roman law was of later origin, 
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Law Relating to Interest By U. Mukherji, aL A,B. I» 
published by Standard Law Book Society,- 5, Hastings Street, 
19341 Price as. 8. 2 : 

This small volume is intended to be a critical exposition of 

™ the law relating to interest as applicable in Bengal, and its plan is to 
give commentaries on the different sections of the Bengal Money- 
Lenders Act, recently put on the Statute Book of Bengal, and 
to supplement the same with annotations, based on adjudged 
cases, of certain analogous Imperial Statutes, evidently with the 
object of helping appreciation and construction of the Local Act. 
The generic name adopted for the book, does not make it apparent 
that the main object of the learned author is to give a first-aid 
book on the- Bengal Money Lenders Act. This Act, we may 
observe, isa very bold piece of legislation and its framers must. 
have earned the gratitude of the entire race of Bengal debtors for 
giving them a substantial relief against the tyranny of usury. it 
cannot te gainsaid that for some time to come the provisions of 
the Bengal Money-Lenders Act will form the subject-matter of 
serious debates in the Courts of Law and Mr. Mukherji will be 
regarded as the pioneer for the supply of the first literary help 
for the successful conduct of these coming debates, He has 
given acorrct version of the Act and his commentaries on the 
different sections thereof will materially help the lawyers in 
appreciating the underlying principles of the Act and in correctly 
applying its provisions to concrete cases, The collection of the 
cognate statutes or of relevant extracts from them has been judi- — 
ciously made and is clearly indicative of a correct appreciation 
onthe part of the learned author of the inter-connections between 
the different statutes, The learned author has shown considerable 
skill and ability also in the selection and marshalling of his case- 
law. His annotations are fairly accurate and his interpretations 
of the different provisions of the Act are all very logical and sound 
and may be depsnded upon without hesitation, We are glad to 
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find that the Rules framed by Government have been given under 
the relevant sections. Itis a matter of no small satisfaction to 
us to learn that the book has already undergone a second edition 
within-a -few months of its -first publicition. The Act has already 
come into operation since the rst of July last and the relevant 
Government notification under section r (3) of the Act to put in 
operation will bə found in the Calcutta Gazette of 28th December, 
1933. We would desire the learnéd author to quote the ‘said 
Notification in extenso at some prominent place of his book in his 
next edition. . Fer $ 
The Law of Evidence by Nrisinhadas Basu, B. L, Advocate, 
Calcutta, High Court, published by the Eastern Law House,’ Law 
Publishers, 15 College Square, Calcutta. Price Rs. 12., 
We had occasion to review the First Edition of this book in the ` 
pages of this journal (pide 53 C. L. J. ron) and at tbat time we 
pointed out some of the notable features of it and we do not think 
that we can serve any further useful purpose by repeating what we 
said about the book on tbat occasion. ‘Mr. Basu’s publications are 
all characterised by great industry and all his works are crammed 
full with useful legal informations. Of all his legal publications, 
the one on the Indian Evidence Act is the most servicéable. 
Whenever we have consulted this book we have obtained some 
light or other on the point under enquiry and have never turned 
away from it in utter disappointment. The book has uncoubtedly 
provéd serviceable to. the legal profession, otherwise à second 
edition of it would not have been called for eo soon. The general 
body Of lawyers must have by this time become fully acquainted 
with the merits afd demerits of the book and therefore there is 
hardly any necessity fora lengthy review of it. Suffice it to say 
that the présent edition has very thoroughly been revised, and is in 
many respects a distinct improvement upon its predecessor. The 
cases reported since the first edition have been duly noticed and 
incorporated in the body of the book in their proper places. We 
have not the least doubt that the book will maintain its usual popu- 
' larity. Only one thing we should like to add here, so that in the 
next édition proper attention may be directed towards it. The 
subject-index of the book is not as full as it ought to bè in a book of 
this magnitude and volume. Having regard tothe range and com- 
pass of the topics dealt with in it, the humbér of references in the 
Index is quite inadequate. We are afraid that the utility of the 
book may considerably suffer from want of careful indexing. The 
general get-tip'‘of the book may be mid to be satisfactory. 
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BILL TO AMEND THE HINDU LAW OF INHERITANCE. 


[By Mr. Rishindra Nath Sarkar, 31. A., B. L., Advocate 
Calcutta High Courts] 


The Bill introduced by the Hon’ble Mr. P, C. D. Chari in the 
Council of State on the 28th August, 1934 witha view to make 
statutory provision 80 as “to place the Hindu woman on the same 
footing as the men with regard to properties belonging to a Hindu 
family”, is one of the most harmful measures that can ever be 
brought before a legislature. It will affect the Hindu society, men 
and women alike, most injuriously inspite of the noble object 
which actuated the Hon’ble member to introduce the Bill From 
the statement in the Objects and Reasons of the Bill it is apparent 
that the Hon’ble member-in-charge possesses a poor and imperfect 

- knowledge of Hindu law concerning women. f 

The Hindu law-givers and their various commentaries in parti- 
cular, most of which came into existence during the Mehomedan 
Rule, did not ever contemplate such a provision being provided 
for a daughter. The daughter along with her brothers get a share 
in the father’s estate according to the Mohamedan law, and, there- 
fore, it cannot be said that the Hindu commentators of, this period 
were ignorant or unmindful of the daughter's cause. Nor did the 
Rulers of that period ever take any step to remedy the so-called 
injustice dons to the daughters by the Hindu Law-givers. 

Balam Bhatta, fictitious name of Lakshmi Debi, the reputed 
lady commentator of the Mitakshara, did not even think that the 
members of her sex were inequitably treated in Hindu law, 

- Neither Dr. Troylaksha Nath Mitra, the Tagore Law Professor 
on Hindu widows, nor Mr. Rajkumar Sarbadhikary, the Tagore 
Law Professor on Hindu law of inheritance, nor Sir Goorudas 
Banerjee, the Tagore Law Professor on Hindu Law of Marriage and 
Stridhan, nor Mr, Justice Dwarka Nath Mitter in his thesis on the 
Position of “Hindu Women, did ever express any vipw that the 
Hindu law of succession regarding women require any change as 
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proposed in the Bill. Nor did Mr John D. Mayne or Shastri Golap 
Chandra Sarkar, both distinguished writers o n Hindu law, ever feel 
that the position of the women requires any revision of the law as 
_ Suggested in the Bill, 

It must:be stated with greatest-respect to the Hon’ble member- 
in-charge of the Bill, that it is not correct to say, as indicated by 
him, that “almost every system of law gives the women certain” 
rights to family properties and a share on partition” but the Hindu 
law does not so provide. The Hindu law has made express provi- 
sion fora woman, at every stage of her life, more carefully and 
judiciously than any system of law generally known. 

The word “family” as used in the Objects and Reasons of the 
Bill is too indefinite. Before marriage a woman's family is the family 
Of her fathér and after hér marriage the family of her husband is 
her family. [Tukaram v. Narayan (:) | 

The Hindu law-givers with great foresight and wisdom and after 
éareful consideration thought that a stranger should not, as far as 
possible, be allowed to bea co-sharer of a family property so that 
there may not be unnecessary quarrel between strangers whose 
habits and modes of living may be different and who have no com- 
mon bond of unity, asis usually to be found between members of 
the same family or between persons who were very recently members 
of the same family. This principle of confining family property 
among the members of the family isthe main guiding rule in the 
érder of succession in Hindu law. 

The Hindu law has thus judiciously provided for women :— 

The daughter is entitled to her mainteriance, befitting her posi- 
tion and status in the family, (vide Sarkar’s Hindu Law, pp. 162, 
370, 7th Ed.) and similar mar riage expenses out of the deceased 
father’s estate (vide Sarkar’s Hindu Law, 370, 7th Ed.). If the 
brothers separate before her marriage, she is entitled to a quarter 
share of what a brother is entitled. (Mitakshara, Ch. I. Sec. VII, 
‘paras 5-75 Sarkar’s Hindu law. P. 370, 7th Ed.). 

After her marriage she is similarly entitled to get maintenance 
in accordance with her social status and position from her husband 
and on his death out of his estate, - Paes Hindu law, P 172-173, 
693, 7th Ed.). 

Tf the father dies without a male issue the wife PEN predes 
ceased him, the daughter inherits the estate absolutely ; ; and except 
in thé Bombay school, her rights to alienation have been restricted- 
and her heirs have been denied the rights of succession i this 
‘property by- British Courts 

(1) (1911) I. L. R. 36 Bom. 339 (351). 


Vor LX] HINDU LAW.OF INHERITANCE, ~ TOR: 


If her husband dies without any male issue, she inherits abso- 
lutely tthe whole estate of her deceased husband under the Daya-: 
bhaga School and under. the Mitakshara School in cases of sepa- 
rated husband, subject to certain limitations introduced by-British - 
Courts, as regards alienation and the order of devolution after her. ' 
In the Hindu Codes women’s rights to hold property, were ‘no 
doubt restricted, but in the commentaries which are now the real' 
source of Hindu law, women were held to be on par with men. 
The distinction between sividhana and women’s estate is created by- 
British Courts restricting a Hindu woman’s right of alienation over 
inherited property, technically called women’s estate. Sastri Golap * 
Chandra Sarkar, had, in vain, condemned in no uncertain terms this? 
restriction on women’s rights. (Vide Sarkar’s Hindu law, 7th Ea 
Pp. 721 to 731). 

Ifthe husband, governed under the ` Mitakohera School, was 
joint and was at all desirous of his wife inheriting his interest in thè.. 
joint family, he could easily do so by merely expressing his desire - 
to separate from the joint family in unequivocal terms, no: matter? 
whether there : was actual partition or not. [Vide: Appovier’s - 
case (1) and Balkishen v. Ramnarain (2)|. Otherwise the ‘wife is: 
entitled to proper maintenance (Vide: Sarker’s Hindu law? 
PP. 370, 393, 7th Ed.) befitting her social position and the status: 
of the family [Mittokissores v. Jogendro|(3) and Sarkar’s Hindu: 
law p. 694] out of the joint family estate in which her „husband 
had an interest. Beit noted that maintenance charges include 
residence, establishment, fcod, clothing expenses for religious: 
ceremonies and the like, in the style amiable to the poniion of the a 
claimant and of the family. . 

If the husband leaves behind him his widow and also sons, the: 
widow is entitled to a share equal to that of her son under both the 
Mitakshara and Dayabhaga Schools. (Sarkar’s Hiridu law- pp. saz-? 
523 and 605, 7th Ed.), Legislation ensuring proper enjoyment of’ 
these interests may seem:to be -necessary, particularly when she: 
has got an only sonor a step son or sons with whom she cannot: 
pull together. But as it is not within.the ooe of the present topic, 7 
nothing more need be said here. , . ~ ` 

Ifthe husband makes a partition during. his lifetime then also‘ 
the wife is entitled to a share equal ‘to that of her son, Paa 
Hindu law, pp. 340, 522, 7th Ed.), ` ane ee oe : z 

The grandmother also is entitled to_a share-when the ratte dgs- 
cendants make a partition. (Sarkar’s Hindu law pp. 524,607, 7th Ed. Je 

(1) (1866) 1i M. IL. À. 75- -(a)-(1903) L. R. Jo 5 A. 19. 

(3) (1878) L. R. 5 I, A. 55 (57). 
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Besides the above, a woman may possess her own property 
known as stridhana property. 

No One is supposed to take greater interest in the daughter than 
her father, Where then is the necessity for the present Bill, when 
the father can make ample provision for her by bis Will and when 
he can likewise frustrate the effect of the proposed law by a 
testament. 

_ Therefore, the position of daughters is perfectly secure under the 
Hindu law. 

After her marriage, the husband is bound to maintain the wife 
andher children ; but there is no reciprocal duty of the wife to 
maintain the husband even if she inherits her father’s estate ; nor 
even is she bound to meet the marriage expenses of her own 
daughter out of that estate. 

Now let us consider the result that will follow if the daughter is 
given a sbare along with her brother in her father’s estate. By 
marriage, under the existing law, she looses her status in, and goes 
out of, her father’s family. She will-then naturally demand her share 
if she becomes so entitled under the proposed law ; and the inevit- 
able result will be the disruption of the joint family, the normal 
condition of Hindu society. In ninety-nine cases out of hundred, 
this provision will cause cinestert to the family and bring utter ruin 
to its members. 

A very large majority of men in India seldom succeed in leaving 
behind them anything except perhaps a hut and an acre or so of 
land for cultivation which barely afford the members of their family 
a proper shelter and hardly yield sufficient crop, even at the joint 
exertion of all the members of the family, to provide mom than one 
meal a day. 

The proposed measure will bestow practically no baai upon the 
daughter in the absence of any other change in the existing law to 
improve her position, assuming that itis capable of ‘any further 
improvement. While she is busy in realizing her sbare from her 
brothers her husband’a sister, like herself, perbaps at the same time, 
is trying to get hers out of her husband’s ancestral estate. The 
result will be that her husband’s property will similarly be reduced 
by the same law, almost to the same extent, if not more, as she has 
carved out of her brothers’ estate. The husband’s estate being’ 
reduced, her source of maintenance, will be reduced. If she inherits 
the hasband’s estate -she will get the estate reduced almost by the 
same proportion as she may perhaps get out of her father’s estate. 
And if she becomes entitled to a share in her husband’s estate, she 


Vou, LX.] “HINDU LAW OF INHERITANCE. ain 


will get areduced share by perhaps the same proportion, if not 
more, as she may get from her brothers. 


Therefore, the total quantity of property available to the hus- 
band and wife in both the brothers and husband’s families practi- 
cally remains the same, and the only change effected will be that a 
stranger, that is, sister’s husband or sisters vendee, will be thrust 
in as a co-sharer in both her brother’s and husband’s families, to the 
great inconvenience of both, as will appear from what is more fully 
expliined below. 

Where then is the inequity of Hindu law when every legitimate 
want of a woman at every stage of her life is provide] for by that 
law? And where is the equity in the proposed Bill, whereby the 
husband’s inherited estate is forcibly reduced in providing shares to 
his sister or sisters and at the same time the poor husband is 
pinned down to the “archaic” liabilities to maintain his wife and 
their children without rateable reduction of this burden, at any rate, 
by the amount of share he had to part with for his sister or sisters ? 
If the woman wants any share let her have it by all means 
with the burden attached to the property and relieve the husband’s 
liability for her and of her children’s maintenance by a propor 
tionate amount. 


Inthe majority of cases the actual shares of tbe hut and the 
land that a daughter may get under the new law, will be of no 
avail, as the marriage ,of the daughter usually takes place with a 
bridegroom of'a different place, where abe, under the “archaic” 
law and under all the known modern civilized laws, is bound to 
reside with her husband. But if she actually comes to live in her 
father’s house with her husband, a stranger, which is not likely, it 
will bring untold misery to both the families. She will, therefore, 
have to sell her undivided share for which she will seldom find-a 
purchager, as similar process of partition and proposal for sale 
will be constantly. occuring in every Hindu family after the marriage 
ofeach daughter, under, this new law. Even if she gets a pur- 
chaser, he will not offer proper price of the portion of the dwelling 
house, as he will not be able to enter into immediate possession 
under Section 44 of the Transfer of Property Act until partition 
by a protracted litigation at a heavy cost. Therefore, constant 
ill-feeling, crop of litigations and’ deterioration in value of property, 
wil be the result and will thus bring about ruin to every 
family. 

Partition between brothers cannot bring about a similar situation 
as inthe majority of cases they merely separate in mess but live, 
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#3 before, in their respective rooms, or, if possible, get it partitioned 
by metes and bounds and enjoy tkeir allotted portions without 
much risk of their privacy being violated as they belonged to the 
sime family. Their customs, habits, an manners of living being 
the same, they live in peace anu amity a condition not possible 
among strangers. Whereis the daughter who is tound to live id 
her huaband’s family under both modern and “archaic” laws must, 
in-the generality of casea, sell her portion of undivided or divided 
“ share in her father’s property toa stranger, as her Lrothers will 
seldom be in a solvent position to exercise them rights of pre- 
` emption under the Partition Act (Act IV of 1893) and to purchase 
her'share in the hut. 

The brothers sons and daughters will, likewise, have to paas 

through the same procedure, %, e constant partition and sale of 
daughter's shares will be going on_unnecessarily in each Hindu 
family and at every step of devolition of heritage. 
¿c In order to counteract the efect of the proposed law, the 
Hindus governed by the DayabHaga school will perhaps have to 
devise their property by Will and those governed by the Mitakshara 
school will have to sever themselves from the joint family before 
they can execute a legally effective Will, This means litigation, 
and heavy probate duty to each family at every step of devolution, 
There is no necessity of making any Will by the Hindus under the 
existing law and ue aaneae no probate duty is necessary to be 
paid now, ` 

As is already indicated, the position of the AE T of each 
family will not practically be improved, as while the daughter is 
taking out a share from the brothers, her husband’s ancestral pro- 
perty, the source of her maintenance, is being, probably at the 
same time, reduced in giving bis sister a share. There may be 
some who believe that the position of the daughter will be, to a 
certain extent, improved as her hushand will not be «able to deal 
with such a share at his pleasure and she will keep her property 
separately for her own use. But that’ will seldom happenina 
Hindu fumily, even if her share be immovable property and not 
liquid cash which, however, in large majority of cases, will ulti- 
mately be her share, It can be boldly asserted that ninety-nine 
per cent of the Hindu wives, in cases of urgent family need, will- 
ingly allow their husbanda to dispose of their propertiea, immovables 
and moveables including ornaments, It may be urged that women 
are generally forced or prevailed upon to part with their properties, 
But this difficulty will not be solved if women get shares of their 
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patrimony under ‘this Bill They may similarly bé forced or 
„prevailed upon to submit to their husband’s wishes and to part 
with these shares also Even properly educated, intelligent and 
strong-minded wives of almost every nationality are always found 
to do so out of their true and not cupboard love for their husbands 
to save them from ignominy and trouble. The Hindu wife’on the 
other hand cannot dream of keeping everything to herself when her 
husband is in dire need of money to meet a pressing necessity. . 

The operative Clause 2 of the Bill, namely, “Notwithstanding 
any custom, rule or interpretation of Hindu law, a Hindu woman 
‘shall be deemed to be a member of the co-parcenery of which her 
father is a member............ P is directly contradictory to the express 
provision of Hindu law. According to Hindu law a woman before 
ber marriage possesses the Gofra of her father and as such a 
member of the father’s co-parcenery with an inchoate right to 
obtain maintenance and marriage expense out of the father’s estate, 
By marriage she is transferred from the family of her father and 
becomes a member of the husband’s family and the husband’s 
Gora becomes her Gofra anda similar inchoate right accrues in 
her husband’s family. (Vide Sir Goorudas’s Marriage and Stridhana 
P: 57, 3rd Ed. and the view of Chandavarkar J. in -Ziskaram'’s 
.case (1). The father’s and the busband’s family and gofra can never - 
be the same. 

The Hon’ble members object in podacie the Bill is that, 
“No social reform intended to improve the status of woman 
can be effective unless her economic position is improved, her 
tights to property is recognised by law and placed on a fair and 
equal footing with men of her family”. A Bill introduced with a 
view to prospective reforms which’ are not disclosed, i3 against all 
rules of legislation. As the Hon’ble member has not indicated 
what “social reforms” he meant, one cannot but pecate and 
-record his views on the probable reforms. 

Position of Hindu women, like those of English and itahomedah 
women, is no doubt apparently subordinate to men and if, as stated 
in the Objects and Reasons, itis intended ‘to place Hindu womeén 
on the same footing as the men with regard to properties belonging 
toa ‘Hindu family” witha view to imaginary social reforms, thé 
oe legislation is no remedy. 

-The seemingly superior position, of men is attributed by some 
to the forcible usurption- by the brute power in men. It 
will be éo ‘in syer society, at all times and ‘among mies 
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animal iùcluding man, as it is since the days of Adam 
and Eve. Powerful person will always govern and protect 
the weak. Survival of the fittest is nature’s law, In free 
contest, physically ‘and intellectually, between men and women 
the-latter must have been worsted and that is a conclusion from 
human history, ctherwise, a condition different from the existing 
order of things would have existed in society. Chivalrous men 
may shudder at the idea but that isa fact. So if any one now 
suggests that position fit for men be everywhere given to women, 
then men shall always have to unnecessarily strain every nerve and 
take great pains to keep the women up in that artificial eae 
which, unaided she is throughly unfit to assume. 

Soviet-Russia is said to be abrogating the law of marriage with 
all marital obligations, while her neighbour Nazi-Germany is mak- 
ing it obligatory for every girl to marry and bear child, her place 
being designed to the side of the hearth, sick-bed and cradle. 
Fascist-Italy is said to be following the same line as Germany. It 
is not known éither,’ whether the gold-diggers in Uncle Sam's 
country is an enviable ohe for our girls. ‘Cry for women’s emanci- 
pation has become the fashion of the day. Thelgreatest living Eng- 
lish thinker has said: “unless women repudiates her womanliness, 
her duty to her "husband, to her children, to’ society, to the law, 
and to every one but herself, she cannot emancipate her’. Indian 
social reformers, therefore,’ shculd pause and ponder and then 
pick and choose, They - should not curse everything old and 
plunge head-long into the deep for search after reforms. 

The so-called superior position occupied by men in every 
nationality is in reality a responsible position full of care and 
anxiety and is not due to the exercise of superior brute power of 
men over women as is loudly proclaimed by some. Controversy 
regarding the relative position of men and women is as hoary as 
Time; and the present position has been arrived at by mutual 
adjustment in the relation of men and women for their mutual 
advantage based on experience gained since the dawn of human 
civilization. 

The modern agitation in India to slice out shares for women 
from the properties of their male relations which are legally charged 
with meeting all wants of women, is the outcome of intente desire 
of some’ Women to serve the public and to play the role of man, 
particularly in the field of politics, forgetting their legitimate 
duties in the family to which they belong. They do not them- 
selyes earn but “make their male relations bleed white to meet the 
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heavy expenses. of their public- life, bésides their ordinary wants ; 
and lest poor men fail to: meet! their extra’ demands'they ‘and 
their blind supporters want to’ force - -men‘to carye out á portion of 
their property, keeping the eerie, left' haed: vith their main- 
tenance as heretofore. ` ` go . À 

T Some social reforms may seém to be necessary, but certainly 
not the law suggested in the Bil as it will scarcely be of any assis- 
tance to women, but on the contrary, if it- be incorporated ih the 
Statutebook, it will bring ‘about great misery to the amily to which 


ae belong and ene on them also, ae ate 


y- - ’ + 





“THE LATE SIR CHARU CHUNDER GHOSE; Ete: 
JEES 
With deep regret we ae on i the untimely death of 
Sir Charu Chunder Ghose which. melancholy event took. place 
on Monday, the roth TOP a 1934 at 11-25 A.M, at his Calcutta 
residence. $ Eny Ae 
Sir Charu Ghai had been in indifferent health for the last fow 
months before his ‘death but we never: thought that the end Was 80 
near. We knew, Sir Charu Chunder intimately and we recall to-day, 
with special gratitude the interest he used to take for the aoe of 
our journal. oe 
We reproduce below a short sketch of'his life © ~i i 
Short Lifesketch, © 7 ; 
‘Bort’ on the 4th of February, 1874, ‘Sir Charu wis the eldest 
son of the late Rai Debender Chunder Ghose Bahadur, who was 
for a long series of years the Senior Government Pleader of 34- 
Perganas and hailed from’the well known village of Vidyénapdakati 
in the district of Jessore. He received his early education i in the 
South Sabyrban School, Bhowanipore, from where he* passed ‘the 
Entrance Examination’ in 1890, being one of that ‘remarkable 
band ‘of students ‘of that year who attained eminence in afterlife.’ 
Amongst thé coritemporaries of Sir Chara 1 may be mentioned the 
names of Sir Brojsndra Lal Mitter, the late Sir Provash ‘Chandra 
Mitter, Sir Bhupenda Neth Mitra, Sir Nripendra Nath Sircar, Mr. 
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Justico Dwarka Nath Mitter, Mr.- Justice Syrendra -Neth. Guha, 
ard the. ‘late; Dewan Bahadur Jnan Saran Chakravarty. a 
; He passed the B. A. examination in 1894. with bonourg in 

English from the Presidency College, and after passing the B. L: 
examination in 1896 was articled to Sir Asytosh Mookerjee and 
was enrolled as a- Vakil of the Calcutta High Court, ‘in. 1898. '.He 
soon acquired a good junior practice. In 1906, he proceeded to 
England to study for the English Bar where he joined-Lincoln’s 
Inn. and readin fhe Chambers of the late Lord Cczons Hardy, 
K. C. in London, In addition to obtaining a first class Honours 
at the Bar Final examination, he obtained a special prize of £50 
from his Inn and at the instance--of the late Lord Macnaghten 
secured his call to the Bar in the shortest possible time after 
“keeping” only his terms at the Inn. In July, 1907, he joined the 
Calcutta High Court as an advocate, “devilled” for a short time for 
the late Sir Binode Mitter. He soon built up a lucrative- practice 
at the Bar and his services were constantly requisitioned by litigants 

“on the Original Side in important civil and criminal cases. He 
also appeared. oftep on fhe Appellate Side and was. “vèry famuliar 
with the practice and procedure of that Side. For 12 long yan he 
practised as an advocate in the High Court.’ ` ` : 

” On thé 35th of- July, rgrg, ‘he took his seat as Judge of the 

Calcutta HighCourf, having been appointed in the vacancy vf 
Mr. Justice‘Chitty. Sir Charu served on the Bench for a little 
loss than 15 years and, asthe seniormost Puisne Judge, officiated 
on four occasions as Chief Justice of Bengal, during the absence 
on leave of -Sir George Rankin. The last time be acted as Chief 
Justice was in January this year and at the end of- that. month he 
retired from the Bench, 

The insignia of Remighthood was conferred upon bim She 
Government in 1926. 

.- On the rath of Febmary, 1934, A was invited by the Governor 
fe Recept ‘the office, of a Member of his Executive Council upon 
the dedth of the late Sir Provas Mitter, Sir Charu was already in 
a very bad gtate of health at the time and the exacting duties of his 
new office, specially during the sittings of the Bengal Legislative ‘ 
Council, eyidently told on him ` , 

. As a Judge of the High Çoyrt,, “Mi. Justice Ghee’ was 

a prominent figure in tha Court. Many of his judgménts ‘will’ be 

i long remembered by the, profession for his lucid” exposition _ of 

ithe. law, and ‘among some of his fudicial acts which created a ‘mild’ 


i sansation at the time, may-be mentioned bis. issuing an ‘injunction: 
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against Sin\ Evan Cofton,! Presidént of the’ Bengal Legislative 
Council, restraining him from pntting.to.the vote a demand for 
salaries of Ministers. The rules of the Council relating to putting 
‘such quéstions had’ subsequently” to be altered in tonsequette of 
‘his ‘decision. -We recall’ to-day the dissentient judgment òf sir 
Chara Chunder Ghose in the “A: B. Patrika” case under the-Indiah 
Presa (Emergency) Act, ia which he differed .from ‘Sir -Gorge 
Rankin:and Mr. Justicè:Mallikz. © | >a Ew 
~ Im dispensing justice- Sir Charu wàs always -actuated by high 
ideals and the best traditions, * Technicalities "had. no* terror ‘fr 
him’ His visign was.always fixed upon substantial-justice: and he 
always succeeded. in rendering it to the satisfaction of ‘every body 
“concernéd. Quickness of grasp and a capacity .fo mastet. apuu 
Always characterised him.as a Judge.. Be i “ete ee 
` „Sir Charu, before ‘his elcvation* to the Bench, ‘was‘prominently 
‘identified with the public life of Bengal.- During the ant? partition 
agitation he wrote a pamphlet on the Partition of BengaE “Th rors 
he was selected by the Government of Bengal as a wititess‘to 
appear .before the Islington Commission .on the ‘public sérvices 
rin India and later, he.also gave evidence before: the Southborough 
-Comnfittee in connection with. the .Montford Reform, Eor twb 
sudcessive terms,: Sir CGharu. held the office of President of the 
cAsiatic Society of: Bengal.. .. z. Bo OE eee 
‘. Sir Charu occupied a high Position in the social‘life of “Calcutta. 
:By-his.kind, genial and ‘charming disposition ‘he endeared himself 
to all. He was connected with a large number of edùcatiofaf and 
philanthropic institutions of the city. 
We feel to-day that we ere distinctly poorer by his sudden 
death. 
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od ` THE HON’BLE KR, JUSTICE RUPENDRA 4 
UAN Ae eaa Soe . -COOMAR LITTER. ; : - 


P 


We wish. to “offer out heartiest felicitations to our esteemed 

friend Mr, Rupendra Coomar Mitter on his spppolntment uaaa 
additional Judge of the High Court.. a ; 
. : Mr, „Mitter, had. a distinguisted Uhiversity career and. while 
in the University Law College as a student, he: attracted the 
attention of the late-Sir Asutosh Mookerjee and was all along 
„a favourite. pupil of that great man, — 


As soon ås. he graduated himself inlaw, he joined the High 

Court, and‘ set himself up as a practitioner on the Appellate 
Side of the Court- and was appointed Professor of the. University 
Law College where he served fora number of years with consi- 
derable ability and- distinction. By his thorough business 
habits, clear grasp of law and close application to the cases 
thet came into his hands, he soon commanded an extensive 
Practice, 2 $ ; te, 
. Mr. Mitter owns a strong common cènse and his distin 
guished career as a` lawyer wiil stand him in good stead in 
his new and ‘exalted office. We wish him God-speed in his 
-high place ‘and we have no doubt he, will maintain the best 
traditions of the Court as the highest Judicial Tribunal of -the 
land. A gentleman of his temperament, high academic attain- 
“ments and varied experience of life is sure to be an acquisition 
to the Bench. 








SIR HAROLD DERBYSHIRE, Kt, K.C., M.C., 
Chief Justice of Bengal. 


The Calcutta Law Journal 
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i OUR NEW CHIEF JUSTICE. i 

It gives us much pleasure to say a few hearty words 
of welcome to Sir Harold Derbyshire, KT, K.C, M.C, who has 
bosn appointed Chief Justice of our Court with effect from 
the rath of November, 1934. We welcome him in our midst and 
we look forward for the day when under his able guidance, the 
prestige of our Court will be greatly enhanced and the reputation 
of this great Court duly safeguarded. 


His high reputation has come in acvance of him ard his 
scholastic career and-experiénce as the Judge of Appeal for the 
Isle of Man are sure to earn for him the reputation of an able 
administrator and of a great and conscientious judge. We feel 
that he will prove a tower of strength to our High Court, which 
in recent years has had the misfortune to lose, in quick succession, 
some of her most capable and independent judges. We reproduce 
below a short life sketch of his Lordship, the Chief Justice. 


Sir Harold Derbyshire was born in 1886. The son of Mr. 
James Derbyshire, of Cherry Tree, Lancashire, he was educated 
at Blackburn Grammar School and Sidney Sussex College, Cam- 
bridge: He was a scholar of bis college and a prizeman. He 
obtained a first class in the Natural Science Tripos and subse- 
quently the Law Tripoe. 


Called to the Bar‘in 1911, Sir Harold Derbyshire obtained 
First Class Honours in the final and a Certificate of Honour, 
Having read in the ‘chamlers of Mr. Justice Atkinson, be practised 
on the Northern Circuit. Joining the Army in 1914, he received a 
commission in the Royal Artillery and saw much service in France, 
including the Somme and Passchendeele. At the time of the 
Armistice he commanded a brigade. of artillery, received the 
Military Cross in 1918 and for a period was Liaison Officer between 
the Royal Artillery and the Royal Air Force, 


After the war he returned to the Bar, taking criminal, common 
law and commercial work. He took silk in 1923 and in 1931 was 


30n THE CALCUITA LAW JOURNAL, [Vou, LX, 


elected a Bencher of Gray’s Inr. In 1932 he sat as Commissioner 
of Assize on the Northern Circuit and in 1933 was appointed Judge 
of Appeal for the Isle of Man. 

Sir Harold Derbyshire has been connected with big criminal 
cases including proceedings arising out of the Jacob Factory fraud 
case at the Old Bailey in 1931. These extended over three weeks, 
at that time the most protracted case ofits kind in this generation 
heard at the Old Bailey. 

We wish bim a long and illustrious career on the High Court 
Bencha 


Welcome from the Bar. 


On behalf of the English Bar, ¢he Advocate General (Mr. A. K. 
Roy) extended cordial welcome to the Chief Justice and assured his 
Lordship of the willing assistance and co-operation of the public. 
“ Your Lordship comes to this Court, richly endowed with the 

-experience of administration of justice in British Courts and we feel 
confident that your Lordship will be able to maintain and promote 
the sacred cause of Justice according to the highest traditions and 
standards of British Courts.” 

Assuring his Lordship of the best wishes of the Bar the 
Advocate-General trusted that his relations with the Bar would 
always be a pleasant one and his tenure of offica would be cherished 
in the,annals of this Court as a landmark. 

Associating himself on behalf of the Bar Association, Mr. N. K. 
Basu said that ever since its creation the High Court had been 
regarded by the people of the country as a veritable palladium of 
Justice and bulwark to people from all kinds of oppression. “ Your 
Lordship comes to the head of administration at a peculiarly diffi- 
cult time. But I think I shall be failing in my duty if I were not 
to tell you that the relations between this Court and other authori- 
ties in this country and the relations of the Court with the people 
are in a state of great uncertainty. And there is the chance of the 
Court not being regarded by the people with that veneration and 
respect which people have always been used to. ” 

Mr. Basu hoped that his Lordship would be endowed with 
ability and health to discharge his duties ina manner which would 
rehabilitate the Court in the minds of the people. 

Sir D. P, Sarbadkikory on behalf of the dntorporated Law 
Society associated himself with all that had teen mid, 
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The Chisf Justice in reply thanked the profession for the cordial 
welcome extended to him and said that ever since his arrival in this 
country he had found: an atmosphere of feeling towards him which 
had been one of friendliness and he hoped that it would continue. 
If his Lordship could do anything to foster that feeling, he would do 
it to the utmost of his ability. "Reference had been made to his 
distinguished predecessors in office and to the standards set up in the 
administration of Justice in this Court. His Lordship hoped that 
during his tenure of office that standard would be maintained by the 
Judges of this Court. 


His Lordship mentioned that Sir George Rankin’s health was 
improving and presently Sir George hoped to carry on R duty of 
considerable importance. ` 

“ As regards my cwn position ” , continued his Lordahip, “I 
realise that it is a difficult one. There is nan old saying with which 
you ere familiar tbat let bim that putteth on his armour not rejoice 


as he tbat putteth it cf, I ‘feel the full weight of that saying 
to day. ” 


“ There are difficult days in every country in the world and there 
are difficult days in India, There ere constitutional changes 
impending. Whatever those changes are and whenever they come 
into operation, the ordinary every day life of the nation must go 
on. And in that crdinary life, -disputes will arise and people will do 
wrong. Those disputes must be dealt with and wrongs righted and 
crimes punished according to fixed and settled rules which we call 

‘laws, It isthe function of this Court through its Judges with the 
help of Counsel, Advocates and Solicitors to administer Justice 
according to law impartially between man and man, between man 
and the State. In that task Judges of this Court will, Iam sure, 
have the belp of Counsel, Advocates and Solicitors, and I trust, the 
good-will and assistance of the community, ” 
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LL ee Guardians and Wards Act, ‘section ‘39 (h)—Whether person sosi- 
ding outside jurisdiction of the Court may be appointed guardian. 
Held, (ger Niamat-ullah and Rachkkpal Singh, JJ.), that there 

` is notbing in the Guardians and Wards Act which debars a Court 

from appointing a guardian who is not residing within the juris 
diction of the Court to which an application is made., ‘Section 39 (b) 
of the Act relates to the removal and not to the appointment of 
a guardian ; nor does it lay down that a guardian ceasing to live 
within the jurisdiction of the Court must be removed. It only 
provides that a Geass may be appointed, qnier alia, on that 
ground. ` 
Ashghar Ali v. Amina Begum (1) explained. 
D. B. 
: (1) (rgra) I. L R 36 All. 280, 


o ae Tej Mal. 


1992. ` Civil Procedure Code, order ar, rule 16—Assignee of part of a 
I. L. R. $8 Bom. 226 i decree—Right of executing the decree, if any. 

a Held (per Mirsa, J.), that the assignee of a part of a decree is 
not entitled to execute ,the sime. The reason is that the decree- 
holder himself would not be permitted to execute a part only of the 
decree. .A decree for purposes of execution must. be regarded as a 

-» Whole and indivisible ;. when it js sought to be executed, it must be 
_executed asa whole and not split up-iato parts. 


i Forster v.: Baker (1), Rothschild x. Fisher (2), Ramchandra v, 
Abdul Hakim (3), Ahmad v. Faujdar (4) followed. 


Kishore Chand v. Gisborne (5), Muthiah v. Govinddoss (6) 
dissented from. 


D B 


(1) [1910] a K. B. 636. 

(a) [1920] 2 K. B. 243. 

{3) (1913) I. L. R. 35 All 204. 

(4) (1919) 2 Lah. L. J. 1. 

(5) (1889) I. L. R. 17 Cale. 41. 

(6) ugar) I. L.R. 44 Mad. 919. 
ren 
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‘A CONSIDERATION OF ‘THE PROPOSALS OF THE WHITE. 
PAPER AND OF THE RECOMMENDATIONS OF . 
THE JOINT PARLIAMENTARY COMMITTEE 
Re. THE INDIAN HIGH COURTS. te 


By Mr. A. K. Ghose, Barristerat-law. 


The proposals made in the White Paper for the reconstitution oF 
tbe Indian Juticature, andthe Report of the Joint Committee 
thereon, are on a line practically with those, up:n which the late. 
Lord Birkenheid set his heart when as Secretary of State for Indie, 
he endeayoue to sponsor the High Courts of Injia Bill in 1928. 
That Bill was “approved, by the House of Lorde. Before its intro- 
duction in the House of Commons it was ‘dropped, probably because 
it was realise] that the opportune moment for it had long gone past: 
and also because of the fact, it is not generally known, of the stout’ 
opporition offered to it by the then ' Advocate-General of Bengal.. 
These proposals in the White Paper bear such ‘remarkably close 
resemblance to the provisions of tLe 1928 Bill, that one should be 
inclined to question, if the “draftsmen of the White Paper, and of 
the Report of the Jcint Committee thereon, had not Lord Birken- 
head’s Bill before them while drafting paragraphs 151 to 175 of the 
proposals, and paragraphs 331 to 335 of the Report respeclively. 
One finds mcreover, a large quantity of common formule -in the 
proposals i in the White Paper and tke proposals mače by Sir Georga 
Rankin, the last Cbief Justice of.Bengal before tbe Simon Commige 
sion. Luckily t the proposals of ‘the learned and worthy Chief Jugtice 
did not prevail with the Commission. The proposals in the White 
Paper and of tbe Report such as they are, seek to remove an 
anomaly in that a clase of men capable of being appointed Puisne 
Judges, should no longer be debarred from being. mace Chief 
Justices, To other words, the proposals , are meant to equalize the 
position and clins of Barristers, Civilians and Vask] Advccatese : 
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A time-honoured Rule, 


The principle of Barristers, to the exclusion of both Civilians and 
Vakil Advocates, being appointed as Chief Justices of the highest 
Courts of India has long been established,—ever since the Regu- 
lating Act of 1774. We are at present concerned with the Chartered 
High Courts, and those proposed to be established under the new 
Constitution for India’ over which there have been three Round 
Table Conferences in 1930, 1931 and 1932, which recorded ample 
materials for the consideration and decision of the Joint Parlia- 
mentary Committee, the result of whose deliberations is now made 
available to us, and is proposed to be soon embodied in a Bill for 
submission to Parliament. For over seventy years now the High 
Courts in India have had none others than Barristera as Chief 
Justices. In the High Court-of Calcutta we have had such eminent 
men as Sir Barnes Peacock, Sir Richard Couch, Sir Richard Garth, 
Sir Comer Petheram, Sir Francis Maclean, Sir Lawrence Jenkins, 
Sir Lancelot Sanderson and Sir George Rankin as Chief Justices, 
the last named by the way, did more to undermine the anthority and 
sacrifice the prestige and position of the High Court than the entire 
Civilian phalanx of-a whole century put together. It is only a 
continuation of the system which prevailed between the years 1774 
and 186r, letween the Regulating Act and the Indian High Courts 
Act. Under the old system we had Sir Elijah Impey, Sir Robert 
Chambers, Sir John Anstruther, Sir Henry Russell, Sir Edward 
Hyde-East, Sir Robert Blosset, Sir Christopher Pullen, Sir Charles 
Grey, Sir William Oldnall Russell, Sir Edward Ryan, Sir Lawrence 
Peel, Sir James Colville and Sir Barnes Peacock, the last Chief 
Justice of the Supreme Court and the first of the High Court after 
the transfer of the Government from the Company to the Crown. 
They were all Barristers. Some of these men have been remarkable - 
in the history of Inditn, and others inthe history of English Juris 
prudene3. Tbe rule has been sedulously followed in the other 
Chartered High Courts of India, of Bombzy and Madras which were 
es ahlishod along with the High Court of Calcutta, and of 
All'h ibad, Rangoon, Lahore and Patna though estal lished latér. 
It is therefore, a principle which has been honoured and acted upon 
for over a century and half, resulting inthe growth of an undying 
faith of the Indian people in the excellence, because of its indepen- 
dence, of the British adminis:ration of justice, The root of the 
principte may bs seen to be lying embedded in the establishment 
cf the Supreme Court in 1774, when the great statesmen of the day, 
after mature deliberation came to the conclusion that the English 
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Justice.. The White Paper proposes to remove an anomaly which 


.- affects the Vakil Advocate. ~In the attempt to do so however, it has 


„been made possible to have a Civilian as Chief Justice, with the 


. undesirable result that it is thereby also made possible for the High 


Court to be brought under executive control, Soter men, thote 


: who are jealous of the impartial and lawyer-like administration of 


justice are justly apprehensive of this result. Past controversies 


_ between the Government and the High Courts, such as.those which 


arose between the Government of Lord Lawrence on the one hand, 


. and Sir Barnes Peacock on the other, or between the Government 


of Lord Lansdowne and the.Provincial Government of Sir Charles 
Elliott on the one hand, and Sir Comer Petheram on the other, 
demonstrate the attempts that have, from time to time, been made 
to bring the High Court of Calcutta in the leading strings of the 
executive, without, we believe, fully realising the grave consequences 
which might ensue from such attempt and its achievement: I: w'll 
be remembered that -in both cases the Chief Justice had the sym 
‘pathy and support of the authorities at home, with whom indepen- 
dence of the judiciary was an article of faith, such as itis in the 


: Indian mind, even though within recent years, by hie warm zeal for 


accommodation i in the right quarter and pitiable disposition of sub- 


: gervience, Sir Gsorge Rankin never missed an opportunity to dissi- 


pate and shatter it. 
Appointment, removal and indepsndence of the judiciary. . 


- With minor exceptions all over the British Empire the members 
- of the judiciary are appointed by the executive, and the appointments 
“are generally made, and regarded, as they ought to be, as being ree 
: from political considerations, the last ground upon which one should 
bè made a Judge. A similar systèm obtains in Fraince ; ; buti in the 
United States of America, although the ‘President, the head of the 
executive appoints the federal Judges, he must obtain thé consent 
and approval of the Senate. ‘Switserland has proceeded a step 
. further as regards federal Judges, the appointment being made by 
- the federal legislature. Tne method of popular election ‘is used in 
some of the States of America and in the cantons of Swi rerland. 
In the former, at the insthnce of powerful corporations bribery ‘is 
said to have resulted. On the other hand, election by the Judges 
sthemselves has obvious disadvantages, Therefore, the present 
system of appointment in England ‘hos been adopted ‘as the wisest 
syen in Canada, Australia, New Zealand, in the South, African 
‘Unioh’aad in the Irish Free State. Itfis'tperhaps ‘the best: that cdn 


` 
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be devised, But the nomination of the Government, perhaps on the 
recommendations of the Minister of Justice, in the case of England: 
it is the nomination of the Lord Chancellor who knows the Bar such 
as few penple do, himself being a senior and eminent member 
thereof, should be surrounded by sifeguards, such as the consent 
of a standing committee of the Judges which should represent all 
sides of their work. They after all, know the Bar as the Lord 
Chancellor does in England and also the Judicial service, whether 
represented by the Indian Civil Service or the subordinate Judi- 
‘clary as few others know it. They are not likely to be moved by 
political prestige or other service considerations, and are in the beat 
possible position to asseas probable fitness of men likely to prove 
successful on the bench. This no doubt isa safeguard, but it has 
its dangers also, for thess Judges on the committee being 
normally irremovable could not be made effectively res- 
ponsible for bad appointments. But the other danger is a greater 
one, namely, to leave in the hands of the executive absolutely the 
question of promotion from a lower grade toa higher one. It is 
as dingerous to independence as the power of dismigsal, since 
it is practically much easier for the executive to reward judicial 
subserviency by promotion as was done in the case of Sir George 
Rankin himself, than to punish its opposite by dismissal Yet 
it is of far greater importance in the Judiciary than elsewhere, 
that the man whose zervices in a lower Court are really distingui 
shed, should not go unrewarded when the question of promotion 
comes to be considered. He should have a reasonable assinance 
of promotion in recognition of his services. Seniority ought not 
to be the ground of promotion. Nothing is more conducive to 
the efficiency of the Judiciary than to let an able Judge fecl that 
he will not be passed over for some clever political or society 
hack who knows how to press hia claims at the right time, and 
how, or by what process. Here again a committee such as is 
suggested above may be helpful. They may be called in to pre- 
sent to the responsible Minister a list of, say, three names of 
Judges of lower Courts, from whom the Minister or the Goverm- 
ment should be entitled to select one for promotion. And mera 
seniority could be barred by a rule or convention that no Judge 
who is leas than five years from the age of retirement should be 
recommended for promotion. As for their removal, the bar 
approve of their holding office during good behaviour, but they 
insist that good behaviour must be defined by the classic method 
of requiring address of the legislature for their removal, of both 
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- duction of 4 vicious principle the $ effect of which, ml be far-reaching 
“upon the judicial administration of the country. ” If the proceed- 
ings ‘of the European Chamber of Commerce in India were looked 
“jnto the result would be surprising. - “It woulj, I make bold to 
büggest, be founi that the non-official (commercial) European com- 
munity are opposed to the fundamental principle of the Birkenhead 
' Bill almost toa ‘man. Ani yet this is the princi, le ungerlying | the 
` proposals i in the White ` Paper, the consiitution and organisation of 
` the higher judiciary in India. which ‘has “be2n accepted and recom- 
_mended by the Joint Committee. “The reagon why. the ‘proposals 
are unpalatable and unacceptable i is ‘explained and indicated abov ` 
This unwelcome feature of the proposals i in the White Paper includes 
- moreover the possibility,~ bf which fears may be legitimately enter- 
- tained, of rendering it’ possible fòr those who are Zesponsible fer 
making or recommending thess appointments, to substantially 
reduce the liwyer element -in the highest judiciary in the land, and 

. therefore, its element of legal acumen, learning and indey endence. 


Security of Administration of. Justice. 


The White Paver lays down, a the qualifications for appointment 
as Chief Justice or Judge will remain as at present, but the existing 
"provision, which requires that one-third of the Judges of a Court 
must be barristers or members of the Faculty of Advocates i in 
Scotland and that one-third must be members of the Civil Service 
‘will be “abrogated. Avy person qualified to be a Judge vill be 
eligible for appointment as Chief Justice. ” ’ (White Paper para. 70). 
This proposal i in the White Paper has been accepted by the Joint 
‘Committee i in para. 33t of their Repcrt. Ostensibly t the provision 
“is harmléss, for the obvio 1s intention is to equaliss the three classes 
from which the Judges of the Indian High Courta are recruited. 
‘But the réal purpose lies hidden elsewhere, in Lord Birķenhegd’s 
Bill against which opinion, Jodian and non-official European in 
India, was firm and definite. By the proposal a Vakil Advocate c or 
-à member of the Indirn Civil Service may be appointed a Chiet 
‘Justice, both being eligible, other qualification being satisfies, to bs 
‘Puisne Judges of the Chartered High Courts of India. These two 
‘classea of persons however, aré not’ on the same footing, and there 
ibe every reason why in the interes's of the administration of justice 
a part of the pro posal shoul J be dropped, 

‘We will deal first with the Civilian i in esrect of whom it may be 
biid Teasona ly that the training and knowlojge of lay and tke 
well known traditions of his servico make him, the Civilian | Judge, 


hani ly fitted to” be ch3ten as a 1 Puisne “Judge, ‘far less as Chief 
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judicial organisation for tne constitution of the higher judiciary, was 
the best model for In lia to adopt. It was the avowal of a principle 
which the English people had adopted and, to which England 
adhered with great zeal ənd fervour, and India had learnt to hold 
dear, as a fundament:l constitutional principle; that the Chief 
Justice would be recruited from among the practising members of 
outstanding position inte English (Umted Kingdom) Bar. There 
bave no coubt been lapses, in recent years, from this unexception- 
able principle, and the appointment of Sir George Rankin may be 
said to have been one suc}. 
The prestige of the High Courts. 


The prestige cf the High Courts in In ia has rested principally 
on the faith that they are dissociated from Executive control and in- 
fluence. They have done tLeir best towards building up a tradition of 
the rule of law which is the Englishman’s highest pride, and which 
is the proudest achievement of English administration in India, not- 
withstanding the presence in them of the Civilian element, very few 

- of whom, even on the Bench, ever forget that they are Civilians, and 
the nondescript barrister element who owed their appointments not 
to any merit of their own, but to backstairs influenccs with the 
powers that be. For their lack of efficiency, independence and 
firmness of character their selectors, more than they themselves are 
responsible. But the fact remains that, that tradition always depends 
on the culture, character, early training and above all the calibre of 
the Chief Jus'ice himself, ‘and, it is never overstated, thata long 

` succession of eminent and courageous Chief Justices, (I am speak- 
ing of Calcutta as an example), have helped to build up that tradi- 
tion undermining of which will be the unmistakable effect of the 
proposals in the White Paper, or the recommendations of the Joint 
Committee, if carried out. Here it is satisfactory to note, that nom 
official European opirion is just as strong as Indian public opinion 
on the point of the independence of the judiciary, and against 
making it an adjunct of the executive. The “Times of India”, 
voicing European opinion in the Bombay Presidency admitted, 
that “it is essential forthe independence of the High Courts in 
India that the Chief Justice should not be a member of the services, i 
because with a Civilian at its head there would be the danger of 
the High Court becoming a mere department of the Government. ” 
The observations of the “ Capital” (Calcutta), the mouthpiece of 
the European Commercial community in India are still more 
‘emphatic. It blandly observed on the publication of the White 
Paper, that “ the removal of the restrictions would mean the into- 
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chambers where there are two, and a vote of at least two-thirds 
of the members taking part in the division in a one chamber 
province, Taking into consider ation all points of view one is bound 
to come to the conclusion that the only safeguard. against the 
danger to judicial independence and efficiency is none other than 
public opinion, The opinion specially of the legal profession would 
serve to minimise the consequent danger. A feceral system of 
Government, or for the matter of that any system of Government 
to be successful, must have provision for a strong judiciary able 
to command the respect ana acquiescence of the people. 


Engilish and the Indian System compared, 


_ The statute lays down that not less than one-third of the 
Judges shall be Barristers or Advocates and not leas than one-third 
shall be,members of the Indian Civil Service, leaving about one- 
third to be distributed among service Judges other than Civilians 
and Vakil Advocates of the High Court, Upon an equitable 
distribution each of the two latter classes would be expected to 
have for its share about a sixth of the total number of judgeships 
in a High Court. In other words, the existing law admits of at 
least half the number of Judges to be lawyers, This in itself is 
an unsatisfactory position when we are reminded that in the United 
Kingdom, or ‘for the matter of that, in every part of the British 
Emzire, whether in the Dominions or in the Colonies, sel&govern- 
ing or crown, there is no other recruiting ground for judges of 
superior Courts than the Bar. The rule will be noticed to be 
different in India. And in justice to the Vakil Advocates it must be 
observed gnd admitted, that intellectually they are fully the peers of 
the Barristers, and, in exceptional cases superior to them, In lega! 
acumen, learning and knowledge they invariably rule the bench which” 
is usually composed of one of them and a Civilian brother, which 
fact is known to all, and best of all to Sir George Rankin himself 
whose unseen hand is felt between the lines of the recommendations 
of the Joint Committee, And indeel, as has been facetiously 
suggested by a friend, it would be an interesting pursuit to enquire 
into the part played by our lust Chief Justice in shaping the opinion 
of the Joint Committee. These vary proposals were unceremoniously 
rejected by the statutory commission as desloyal and reactionary, 
in that, they were not in keeping with the spirit of the declaration 
of August 1917. To them I would add that they were discreditable 
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-of a‘ member of thb Bar, however insignificant bis position, as such” 
might have been, whose sense of justice 16 bimself excéédéd hiv 
serise of duty and which was, not long ago, the subjéct matter of a 
number of unpalatable’ questions in the Indian legislature, 18 déal 
with which cost go astité arid subtle a person as Sir Harry Haig 
considerable amount of quibbling, casuistry and discomfort. But 
to return to our topic’ The Vakil, I mean the non-barrister Advocate 
has breadth of view which the Civilian Judge lacks by reason of the 
limited-ecope and facilities he has of Indian sovial’ outlook and’ 
insight. THe Vakil Advocate of the present diy has outgrown the 
various forms cf social prejudices in which his predecessor was 
steeped; he has a character which pears no distinction between 
bimself and His’ proféssidrial brother, the Barrister. Knowing 
Civilian mentality as we do, and there being no maximum number 
prescribed -for-Civilians, we may be sure that save a small, a very 
small portion of the higher judiciary, every ore of thosé offices, we 
apprehend, wil] go to the Civilian fraternity of those who still remain- 
authorities in India, even under the report of tke Joint Committee 
or even under the White Paper. At one time it used to be thought 
that India was quite on the same plane as England in tle consti- 
tution of ber judicature and in the administration of justice by her 
superior Courts. In’ general she followed the principles and- 
‘practices which obtained in England. Like England she-created no 
soparate administrative tribunals such as exist in some of tke 
advanced, and even in the Republican States of the European 
Continent, byt allowed officials to be sued or indicted before the 
ordinary ‘Courta, Like England, India has given her Judges a 
position secure against the caprices of the legislature or the execu- 
tive. In other words, they have perfect immunity.. Like England, 
she recognises judicial decisions as law until some statute sets them 
aside, In one respect however, we have improved cn England, viz, 
in forbidding the legislature to exercise tte functions of a criminal 
Court, by passing Acta of Attaincer or of Pains and Penalties, 
measures still legal, though virtually obsolete in England. Indian 
legialatures cannot punish a witness for contempt, after the fashion 
of the, British Parliament. It is plain that, Judges when sucked into 
the vortex of administratjve politics, and still more when sucked ont 
of it, ‘mus!’ in the words of Lord Bryce, ‘cse dignity, impertiality 
and influence.’ The principal cause which bas sustained the 
influence of the Court by saving it from immersion in the turbid 
pool of administrative or executive politics in England, the mother 
of all our best institutions, -is the strength of professional feeling: 
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among English lawyers, the relation of the bench tothe Bar, the 
` power and influence of the legal profession in the country, of men 
whose distinction has been earned at the Bar. The keen interest ' 
which the profession takes in the law securesa large number of 
acute and competent critics of the in‘erpretation put upon it 
by the Judges. These are virtues which the profession in India 
has imbibed from England. The better lawyers of the United 
Kingdom as of India, ‘(in this category we do not include those 
in India who bave achievei some amount of success at the Bar 
‘somehow’, or those imported from England whose achievements 
in the profession would not bear the test of close examination), 
do not sink their professional sentiment anj opinion in their party, 
-or political, or other sympathies. “They know good law eren when 
it goes against themselves, and condemn. as bad lawa decision 
nonetteless because it-bensfits their party or their client. The 
Judge who has just quitted the Bar remains, in Englani as in 
India, in symyathy with it, respects its views anl desires ils 
approtation, To-attempt to displace ancient and well-grounded 
landmarks of British Justice is, tə say the least, a sacrilege, for 
purity of the administration of justice is a part of the proud 
inheritance not of professional lawyers alone, but of Great Britain 
herself, and necessarily of India also. 


Unsoundness of the Joint Committees argument, 


What the proposed amendment purports to do his already 
been recounted. It is not necessiry to encumber this note by 
further rferenoe to it except for the purpose of considering it from 
another standpoint, The argument is that no one qualified to 
become a puisne Judge of the High Court should be debarred from 
the office of the Chief Justice. There is an evident fallacy in the 
argument, namely, that the qualification required of a Civilian 
js only a statutory qualification, and not the qualification sunc- . 

_ tioned by public opinion or demanded by advanccd judicial systems 
_and organisations. The general propositions on which the 
proposal in the White Paper and accepted by the Joint Commilt+e 
is based, must therefore, be regarded as unsound in the special 
circumstances of India, if all the proclamations, announcements 
and professions from the Queen’s proclamation of 1858 down to 
the Prime Minister’s announcement of December, 1932, mean 
what they gay, and are to be held good and sacred. The magni- 
tude of the demoralising effect on the Indian people would 
better be imfgined than described, if they were tuld, or made 
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to feel, that these could be thrown into the waste heap as ‘scrape 
of paper’. 


The training of the Civilian, 


The Civilian undergoes in the early and the most impressiona- 
ble years of his career, training for.a considerable period asa 
revenue and executive officer, All the judicial work he is called 
upon to do during the period is to deal with criminal cases only, not 
in the Presidency towns where efficient legal assistance is available, 
but out in the mofussil where legal aid is more or less of an indif- 
ferent and unclassified character. He has not the advantage enjoyed 
by legal practitioners in the High Courts of being trained by the 
best class of legal luminaries~ recruited from the Bar in England. 
and the Bar in India. These are conditions which cannot be 
said to enable him to improve, in fact they stand in the way of 
his improving his knowledge of law, far less to acquire a judicial 
outlook. The civilian has also to learn some settlement work 
for purposes of bis revenue duties. During all this period he 
grows up in the midst of a system which encourages the predomi- 
nance of the executive. He isin the midst of an environment in 
which the executive fiat is supreme. Naturally therefore, he 
imbibes, however unconsciously, a bias in its favour. Even in the 
administration of criminal law, in the majority of cases, he looks 
on the accused from the point of view of the executive, and seldom 

~ of the judicial principle that the presumption of innocence must 
prevail (in favour of an accused pergon), till it is displaced by 
cognate evidence beyond any possibility of doubt. 


The Civilian then arrives at a stage when he has to make a 
choice of career,—he has to elect whether he should remain 
in the executive or go over to the judicial branch of the service. 
The executive lines lead to commissionerships of divisions, and 
under present conditions, to still higher appointments, such as 
memberships of the Viceroy’s and the various Provincial Gover- 
nors’ executive councils, and in some instances to Governorships, 
except permanent Governorships of the Presidencies of Bengal, 
“Bombay and Madras. When he has 80 elected to join the judi- 
cial branch of the service he is put on the list of District and Ses- 
sions Judges at once with such meagre legal training as has already 
been noticed. Asa District and Sessions Judge he is required to 
put in at least three years service before he may, under the existing 
law, bə deemed to be qualified for appointment as a Judge of the 
High Court. As such District and Sessions Judge he is fully 


Vou, LX.) PROPOSAIS OF THE WHITE PAPER, _ 43n 


occupiel with Sessions trials and criminal appeals which leave 
him little time to devote to anything more than petty civil 
appeals, The knowledge he thus acquires of civil law and the 
intricacies of its practice and procedure, is, at best, of a very poor 
and scanty description. This is just the reason why the Bar in 
India, particularly of the High Courts, has always been consi 
dered and admitted on all hands to be stronger than a third of 
thé bench, reserved for the members of the Indian Civil Service. 
No Civilian member of the bench within living memory hss been 
known to have equalled, never surpassed, the knowledge and 
experience of leading Barristars and Vakil Advocates. Stories of 
Civilian Judges of the High Court calling for‘ White v. Tudor’ as 
an authority for a particular legal proposition, or asking the Bar 
what was indicated by the magic letters ‘M. I, A.’ (Moore’s 
Indian Appeals’ or of the Judge from the profession who made 
his pertinent enquiry of who or what was Mr. Mitakshara) need 
not be seriously considered, but such actual cases are not altogether 
unknown in the legal world of India, nor are they rare, 


There might have been reasons in the past for recruiting a 
portion of the highest judiciary in the country from the members 
of the Civil Service, especially because it was thought that they 
wera acquainted with the language, traditions and habits of the 
people. And it is remarkable that the Joint Committee with a 
view to make out a case for the continuance of Civilian appoint- 
ments on the bench choose to rely upon a much exposed fiction 
when they say, “ We are satisfied that they bring to the Bench 
a knowledge of the Indian country life and conditions which 
Barristers and pleaders from the towns may not always possess.” 
But if the Joint Committee seriously mean what they say their 
arguments may be examined. On the point of education and 
knowledge of the language of the country the statement of 
the Joint Committee cannot bear the test of closs inquiry as it is 
-no longer the case; for, with.the growth of English education 
there is not a Court in British India where proceedings are not 
„conducted in English. With the growth further of education, 
general, legal and scientific, there are but few persons in the 
-country who co not interest themselves and are not actually 
-identified with the day to day activities in social, political and the 
-educational life of the country from which the Civiliin administrator 
in the country scrupulously keeps himself aloof, and perhaps from 
the administrative point of view he is right to d9 so. His social life, 
association, habits and intereste, four essential conditions of know 
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ledge of country life, moreover, are not those into which the 
people of the country are ever introduced or with which they 
are familiar, To be accurate, tke Civilian divides his daily 
life, between his office, and when a Judge, Court room, his 
Bungalow and the Club house, from all of which the Indian, 
` however high his social position, and however meritorious his 
educational and intellectual a'tainments may be, is rigourously 
‘excluded, except upon official and very formal occasions. 
To be acquainted with the life ani conditions of the country 
one has to be in it ani of it, with closs familiarity with 
the language of the country. Mere working knowledge of it cannot 
give him that insight into the life and conditions of the country 
considered necessary for efficient and satisfactory administration 
of justice- As against all that drawback in the Civilian, barristers 
and pleaders of the local bars and of the High Court bara, most of 
whom are men of the country, bern and brought up there, are 
in a position cf far greater advantage than the Civilian whose 
necessity on the judicial kench of the country spent itself out within 
a quarter of a century of the founding of the several universities in 
India. It is stated that this is one of the many reasons which is 
accountable for the decline of the Civilian as members of the 
judiciary of outstanding merit. Furthermore, tke practising lawyer, the 
barrister or the pleader, whether in the maffussil or in tke town, 
. is right in the midst of the people, a knowledge of whore life and 
conditions is considere 1 by the Joint Paliamentary Committee to be 
of inestimable benefit to the members of the judiciary. Undoubtedly 
this is the slrongest ground coupled with the advantage of his legal 
training and a legal mind which follows a successful career in the 
profession of law, and which enables a lawyer to analyse the 
character and scrutinize the demeanour and judge the conduct of 
- man, and to distinguish true from false, on which is founded the 
practice, which obtains all over the civilized world, of making the 
‘Bar the only recruiting ground for judges of both superior and 
inferior Courts. In Canada they go further. There appointees 
to the Bench must be of the Province in which they are to serve. 
There is therefore, every reason why the clause in the Charter of” 
the High Courts in India which enjoins that ‘not leas than one- 
third shall be members of that service’ should be eliminated, so 
-as not to extend the scope of their employment as judges of the 
highest Courts in the land, but to restrict that scope to exception- 
ally meritorious cases such as that of Sir Raymond West in the: High 
Court of Bombay, or of Mr. Justice Field in the High Court of 
Calcutta. Even their best friends cannot remind us of a Civilian 
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having earned a great reputation as a Judge of the High Court 
throughout its whole history extending over a period of nearly 
thiee quarters of a century. Andéf a research were made into 
the number of civilian judgments being overruled, amended or 
rectified during that period by the Privy Council the result would 
be astounding, Judged by that test the balance would be heavily, 
not less than go per cent, in favour of the elimination of the 
civilian element, particularly fiom the highest judiciary and from 
the judiciary of India altogether. 


Some questions arise which are noteworthy, The Government 
of India Act r919, leave alone the earlier statutes, altered the 
previous Charters in certain important particulars, and provided, 
that the maximum number of Judges shall be twenty, and that 
one-third of the Judges, including the Chief Justice, but excluding 
the additional Judges, must be Barristers. The proposals in the 
White Paper propose to remove the Barto a Vakil Advocate 
being made Chief Justice. Sub-section 3 of Section ror of 
Government of India Act says that “ A Judge of the High Court 
must be (a) a Barrister of England or Ireland, or a member of 
the Faculty of Advocates in Scotland of not leas than 5 years 
standing ; or (4) a member of the Indian Civil Service of not less 
than 10 years standing, and having for at least 3 years served as 
or exercised the powers of a District Judge; or (c) a person having 
held high judicial office, not inferior to that of a Subordinate 
Judge or a Judge of Small Cause Court, for a perio! of not less 
5 years ; or (d) a psrson who has been a pleader of one of the 
High Courts referred to in the Act or of any Court which is a 
High Court within the meaning of clause 24 of Section 3 of the 
Act of the Indian Legislature known as the General Clauses Act 
1897, for an aggregate period of not less than ro years. 


(4) Provided that not less than one-third of the Judges of 
the High Court including the Chief Justice but excluding addi- 
tional Judges must be Barristers or Advocates as aforesaid, 
and that not less than one-third must be members of the Indian 
Civil Service,” 


A healthy principle, 


The question which at the time of the foundation of a consti- 
tution specially perplexes great statesmen and writers, is’ as to 
the true position of the judiciary, which is now admitted on all 
hands to be settled in theory if not quite in practice. The 
history of constitutional development in England teaches us that 
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public liberty, rights and justice Cemand an independent judiciary 
more than almost any other guarantee. This is a guarantee which 
India appreciates and values, and for much of the present 
discontents in India a weak and inefficient judiciary, especially on 
the Criminal side, as much as an unsympathetic bureaucracy is 
responsible. The judiciary on no scccount should be made to 
depend on the mere will or whim of the head of the executive 
for its nomination, remuneration or retention in office any more 
than it should be made to depend for its security upon the 
likes and dislikes of the people themselves, This is one of 
the many reasons’ why the people of India have always looked 
upon with disfavour, the practice sometimes followed by the 
Government of promoting the members of the judiciary, and more 
especially Judges of the High Court, to more 1emunerative execu- 
tive offices, such as to the executive councillorships of the Provln- 
cial or the Indian Goverhment, whether direct from the bench or 
after retirement therefrom. Even now the judiciary in India stands 
high in public estimation, though considerable ‘damage to its 
reputation and prestige has, within recent years, been done to it 
by inefficient and subservient judges drawn mostly from the Civil 
Service and the by-no-means overworked men at the bar whether 
in England or in India. Yet it stands as high as the judiciary in 
the United Kingdom, and if there is one department of state in 
India which is imbued and permeated with the spirit that 
actuated the people of England and Scotland in the working of 
their pelitical constitutions,—local as well as national—it is that 
which is charged with the administration of civil justice the 
lower ranges of which are’ filled from the bar. 
A sound view, 


Sober political philosophers in England are agreed upon the 
point, that Judges are to be professional experts, since it can 
hardly be doubted that to obtain a knowledge and skill required 
for the consistent and accurate determination of legal rights and 
duties in particular cases, continual professional practice as well 
as systematic preparatory study are generally necessary in an 
advanced stage of civiiazation, in most, if notin all departments 
of administration of law, Is there any civilian judge in India, the 
question may be asked in all seriousness and with full knowledge 
of the importance and gravity of it, whether of the High Court or 
of the subordinate judiciary who can boast of a decent working 
library of legal literature without which a practitioner or a judge is 
like a workman without his tools? The systematic preparatory 
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study on which English jurists and political-philosophers are insis- 
tent becomes impossible of pursuit without it. An ancient copy 
of the Penal Code, a decaying copy of the Criminal Procedure 
and a dilapidated edition of the Evidence Act form in 99 cases 
the entire legal paraphernalia of a civilian judge. 

The observation of Prof. Sidgwick might almost be taken as 
the final word on the constitution of a high class judiciary, 
and hence the wisdom and prudence of earlier statesmen have 
required, whether in England or in the Dominions, an identifica- 
tion of their judges with the legal profession, with those who are 
brought up, trained and equipped in the atmosphere of law. In 
practice this is the system which prevails in America, in most, in 
all parts of the Continent of Europe, anl all over the civilized 
world. 

The judiciary in the Dominions. 

The judiciary in all the Dominions has accordingly been ade- 
quately protected against hasty dismissal by the executive under 
the terms of the constitution Acts. In Canada (r) the judges of the 
Supreme Court, the Court of Exchequer, the Superior, District and 
Country Courts in the Provinces, save the Courts of Probate in 
Nova Scotia and New Brunswick, are appointed by the Federal 
Government to hold office on good behaviour, but subject to 
` removal in the case of judges of the superior Court by the Governor- 
General on an address from the Senate and the House of Commons. 
Provision has also been made by a Canadian Act (2) for the removal 
of the judges on grounds of ill-health, old age, or inability to perform 
their duties or from incapacity or misbehaviour, but in these cases 
due notice must be given to the judges of the charges, and they 
must be investigated into by a commission of inquiry which consists 
of judges. This provision thus allows Judges to be retired with less 
difficulty than by the more formal method of address of Parliament, 
but the procedure amply safeguards the interests of the judges (3). 
Appointees to the bench must be of the bar of the province in 
which they are to serve and of the highest Courts when called to 
the Supreme Court (4). 


In the case of the Commonwealth (5) the constitution expressly 


(1) British North America Act, 1867, Ss. 96, 99. 

(2) Revised Statutes, 1906, C, 138, S. 28, . 

(3) In the last resort the judiciary is dependent, as in England, on the Legis 
lature, cf. Harrison Moore Commonwealth of Australia, P. 279. 

(4) Poritt, Dominion of Canada... eP. 498. 

(5) 63 and 64 Vict. C. 12. S. 72 of schedule. 
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lays Gown that judges should be appointed by the Governor- 
General in Council, and shall be removable only by the same autho- 
rity, On address having been presented by both houses of Parliament 
in the same session praying for removal on the ground of proved 
misbehaviour or incapacity while their salaries cannot be diminished 
during their tenure of office. It will be noted that proved mis- 
bebavioyr or incapacity is necessary, andthe question then aris:s 
by whom the proof is to be obtained. Probably, in any such case, 
-there would be a preliminary investigation by a commission 
appointed ad Aoc by Parliament, as was done in Canada in cases of 
proposed removal in 1867 ani 1877. 

_The provisions in the cases of the Commonwealth have been 
followed in the case of the South African Constitution in their 
entirety except that the address contemplated by law is a joint one 
from the two houses, There isthe same mention of proved mis- 
conduct or incapacity, and again the mode of proof is left for the 
Legislature to decide. Presumably the legislature would embody in 
its address a statement that the misbehaviour or incapacity had been 
proved and such a statement would be sufficisnt for the Governor- 
General to act upon (r). In the case of Victoria and Tasmania, the 
power to remove is only to be exercised, on an address by the 
Governor, not the King, and no mention is made of grounds being 
given. 

In all these cases the decision as to dismissal must rest in the 
last resort with the Governor advised by his Ministera, for there is 
no compulsion put on the Governor to dismiss ; the powers given 
are merely enabling, and a Ministry might conceivably find it 
necessary to disregard the wishes of Parliament anda Governor 
could only dismiss them and find’ otber advisers. The Governor 
however, could not refuse compliance with their advicé except 
under the usual conditions, either because of an imperial duty, or 
because he thought it was not the real wish of the country, and 
that he ‘could not obtain new advisers with a majority in the 
constituencies, 

‘The position of the Itnperial Government is somewhat different 
in the remaining colonies. In them the rule is that the judges 
should hold office during good behaviour, and that their salaries 
should not be diminished during their tenure of office, but that they 
should be removable by the Crown on the address of both houses 


u) cf. Harrison Moore, Commonwealth of Australa, P 279; Transvaal Letters 
Patent, 1906, S. 48 ; Orange River Colony Letters Patent 1907; S. 50 ; Union of 
South Africa Act. ; ‘ 


. 


Vou. LX.] PROPOSALS OF THE WHITE PAPER, 4g" 


of Parlament, Provisions to this cflect exist in Lhe constitutions of 
Newfoundland, Natal, New Zealand (1), New South Wales, South 
‘Australia, Western Australia and Queensland (2). The provisions 
differ from thosé in the constitutions of the Fedetations, of Victoria 
> and Tasmania,.and of the new colonies which are based on those in 
force in the Commonwealth, in two important respects, viz, the 
power to remove is given to the Crown, not to the Governor, and:no 
mention is made (3) of any grounds being required for removal. 


It is Apparently open to any Parliament to ask thé Ctown to 
dismiss a judge on whatever grounds seem to it adequate, and no 
gilegution of proved incapacity or misbehaviour is required on 
which the addreas to the Crown should be based. In England, on 
‘such an address being passed by the Parliament, the matter would 
be ended and the removal of the judge would follow as a matter of 
coursé ; this, however, it wasdecided in the casd of Judge Boothby 

"of South Australia (4), was’ not the- case in a colony where ‘the 
power lay with the Crown. It was the duty, it was held, of the 
Crowtt to assure itself that the grounds on which the removal Was 
asked for were adequate. Even in England it is usually laid down 
that the address should recapitulate the grounds on ‘which ‘the 
removal is asked, though there arë no recent cases of such 
addresses being moved, a threat of an address usually sufficing, In 
the case-of Colonial Judges it may in future be Assumed 
‘that théy will not: be petitioned against by a Colonial Parliament 
save’on sufficient grounds ascertained judicially by a commission 
‘of enquiry by tho direction of Parliament, so that any uss of ‘the 
‘royal power of refusing to acton a petition will be unnecesiry. 
“Dut in law the fact remains that the removal is not merely a minis- 
‘terial act, and probably the ‘suggestion of Sir Frederic Rogers (5) 
‘in his memorandum of 1870 on the removal of Colonial Judges, 
that the case would be at least formally referred to the Judiclal 
Committee for report, would be acted upon, If the procedure 
appears anomalous under responsible Government, it is ‘really no 
more so than’ the rule that the decision whether or not to grant a 
fiat in a case of petition of right against a Colonial Government is 
still vested in the Imperial Government, The ancmaly, in either 
(1) See Supreme Court Judges Act, 1858, and 18 & 16 Vict. C. 7a S, 65." 
(2) See Supreme Court Act, 1868, 31 Vict. C. 93, S. 9. . 
, (3) As algo in Victoria and Tasmania. 
~ (4) CÉ Todd, Parl. Govt. P, 848. i: 
_ 5) Parl, Papers, C. 139 6 Moo. P. (N.S) App. IX, | ve aa 


° 
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case, can be removed by legislation in the Colony or by Imperial 
Legislation, if deemed desirable. 

Asa mere matter of law there seems to be no reason to doubt 
that the provisions of Burke’s Act, (22 George III, C. 75, The 
attempt to repeal the Act as regards Tasmania, by 20 Vict. 
C. 7, is of course, ineffectual), under which the Governor 
General in Council can remove any colonial officer still applies to 
Judges of the Dominions. The Act applies only, it would seem 
to offices held during good behaviour, as decided in the case of 
Exparte Robertson (1), where it was heli thatthe Act did not 
apply to the case of the dismissal of the Commissionsr of Lands 
in South Wales, that officer holding during pleasure. An appeal 
from such a decision lies to the Privy Council, but it is some- 
what doubtful whether the Act really applies to any officer 
appointed otherwise than by Letters Patent under the Grand 
Seal of England, as at the time of the passing of the Act- 
that was the normal mode of appointing. the officers whose 
interests it was apparently intended to conserve by the Act, 
but, in discussing the question in 1870, the Privy Council did 

„not discriminate between appointments by Colonial and English 
Patents ; and a further piece of evidence in favour of the view that 
any Patent is sufficient to bring an officer within the. purview of the’ 
Act is afforded by the fact that in the Natal Constitution Act of 1873 
_there was expressly saved any right of appeal to the Secretary of 
State which any officer possessed before the coming into force of 
the Act, apparently a vague and confused reference to the special 
position of the Patent Officers (2) and could be removed by the 
Crown ; presumably the petition from the Legislature would have 
been the correct form, asin Chief Justice Boulton’s case. Inthe 
case of the Cape, Judges could be suspended by the Governor in 
Council and removed by the Crown (3). 

In the case of the Federations and Victoria it is very doubtful if 
such removal would be possible as the Acts go beyond the ordinary 
provisions, and expressly contemplate removal only by the 
Governor-General in Council, or the Governor on the necessary 
address being passe, In the case of Tasmania and the two new 

` colonies however, as their constitutions rest merely on a local Act 
and Letters Patent, the provisions of the Imperial Act remain in” 


(1) 11, Moo. P. C. a88. 


(a) In the case of Newfoundland, Judges used to hold at the pleasure of the 
Crown, under Aot 5 Geo. IV. C. Gya 


(3) Seo Charter of Justice Vol, I p. 95, of consolidated statutes, 16591695- 
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full force and would override the Letters Patent. It is conceivable 
but not likely, that the procedure laid down in the Act may some- 
times be followed; it gives however, a legal appeal to the Privy 
Council, and this would probably prove a bar to its acceptance by 
any Colonial Government. i 


In addition to the security against dismissal given by the various 
constitution Acts, the Courts are protected by the fact that the 
executive power cannot increase the number of the judges so as 
to influence the decision of any case. The creation of an additional 
Judge is now so regulated by Acts in all the Dominions that 
whatever the prerogative rights of the Crown may be in 
England, the increase of the Colonial bench would in all cases 
require an Act of the Legialature, and obviously if auch an Act 
were possible it would eqnally be convenient to pass legislation 
bearing on the precise point at issue (1). 
; The functions of ths Chief Justice. ` 

- The Bench over which the Chief Justice usually pre- 
sides is rR bench in the Court of Appeal, hearing appeals 
from the Ordinary Original Jurisdiction of the High Court 
itself, which has to deal with cases involving complicated 
problems of Company Law, Commercial law, Marine Law, Divorce 
Law, Patent Law, Income Tax Law, Acquisition Laws in connec- 
tion with valuable lands in the premier cities of India, 
such as Calcutta, Bombay, Madras and Rangoon where lands 
are bought and sold by the Sq. Ft. and even by the Sq. In, 
Extradition Law, Law of Libel and Slander, Actions in Detinue 
and Trover, Workmen’s Compensation etc., and not infrequently 
Constitutional Law in the large towns of great commercial impor 
tance. The best friends of civilian Judges may be bold, but they 
will never be bold enough to assert or evento suggest, that they 
have training in any of the branches of law which we have 
enumerated, and which form part of the daily routine of the Chief 
Justice, and a part of the professional life of the Judge recruited 
from the Bar. It is undeniable that to be able to do Justice to 
themselves, and to the causes before them, they must have acquired 
athorough knowledge of and training in English law, and fami 
liarity with the intricacies of its practice and procedure, for, here 
in India, we have adopted English Procedure and English practice 
rand very largely the rules of English law as our model, of which 


(1) Buckley y. Rdwards, L. R.i1892, ASC. 387. 
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the Civilian is entirely innocent, a view which wag forcibly and 
emphatically laid down by no less: a man than Sir Baines Peacock 
than whom an abler and a more distinguished lawyer never 
adorned the Bench of an Indian High Court. In a-well known 
judgment his Lordship recorded it as bis deliberate conviction 
that Civilians “cannot be expected to be so well versed with the 
rules of English Equity and Practice” aa-Barrister Judges : Barlow 
v. Cochrane (1). If that was the state ot affairs in the early 
sixties of the last century when there was still a Civilian of 
the calibre of Mr. Louis Jackson on the bench it is far worse 
in our own day, when there are visible signs of the deterioration 
of Civilian intellect and Civilian aptitude. One hardly ever comes 
across a Civilian now-a days of the calibre and rsourcefulness 
of Warren Hastings or Sir John Shore, of Sir Charles Metcalfe and 
Sir Thomas Munroe, of Sir John Lawrence or Sir George Camp- 
bell, of Sir Richard Temple and Sir Willim Hunter, of Sir Antony 
Macdonell (afterwards Lord Macdonell) and Sir Herbert Risley, 
of Sir Edward Baker and Sir Harcourt Butler, of Sir Henry Cctton 
‘and Sir Auckland Colvin, or of Sir David Barbour. In fact the 
‘decisions of our Judges are, in go per cent of cases, based on 
English authorities,” Civilian Juiges may be able to do the work 
of Puisne Judges, sitting with professional judges to guide them, 
or at any rate to keep them from going wrong while dealing with 
"personal lawa and land laws, but, ars as a rule not sufficiently 
‘qualified for the Court of Appeal over which the Chief Justice 
‘presides and should preside with a view to maintain the prestige, 
high reputation .and noble traditions of the superior judiciary in 
India.” - 
Eligibility of Civilians considered. 

There is yet another aspect which must not be lost sight of 
It is that the danger of throwing opon the office of Chief Justice 
to Civilians will be that by reason of their great power ani in- 
fluence in the Government, the’ distinguished and potential mem- 
‘bers-of which being naturally in “sympathy with their service 
brothers, ara likely to secure the bigh office for them, in pre- 
ference to professional men, the more eminsnt and the really 
‘capable of whom, who are judges on their own merits and not by 
grace; will find it difficult to serve under conditions not at all con- 
genial to a judicial atmosphere. It is well-known that Civilian Judges 
have invariably a bias towards the executive, baving for a con 


(1)aB.L.R.O.C J. s6 atp 16, 
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` siderable period of their service been themselves members of it, 
and thereafter, for a still longer period been in the closest associa- 
tion with it, while serving out in the mofussil where as District 
and Sessions Judges and heads of the Judiciary they have none 
others of more or less equal social status to associate with than 
the members of the executive. The Profession, indeed all India, 


fears that with a Civilian Chief Justice, and a stock of civilians on, 


the High Court bench not only will the quality of justice suffer, 
but the independence which is the firat and foremost essential 
of an efficient judiciury, will be impaired, and the entire tone of 
judicial administration in the country will be lowered, to the 
loss, moral and material, of both England and India, The 
Calcutta Bar is in entire agreement with the Statutory Commis- 
sion over which one of England’s greatest men, whetber in law 


or in public life, presided that “it involves no denial of the - 


principles of Provincial Self-Government for, of course, the High 
Court, whether in Calcutta or elsewhere, in carrying on its 
judicial work is entirely independent of the Executive, whether 
central or provincial, and is equally outside the range of criticism 
by the Legislatures.” Alternatively I think, that a perfectly satis- 
factory arrangement would be for the Central and Provincial 
Governments to delegate their administrative control over the 
respective High Courts to the proposed Federal Court, also 
constituted on ‘the same principle and linea suggested in this 
note, thereby making the judiciary more independent of the 
Executive. That the Judiciary should be alsolutely free from 
the Executive is a valued principle adopted and acted upon in 
all countries under civilised rule. It is advocated and admitted, 
moreover by eound political sense. Any lapse of it would bea 
sluron British rule in India, and its absence a danger. It will 
further help to create a suspicion in the Indian mind that it 
is the settled policy of the Government to make the judiciary 
a kandmaid of the executive. Nothing can be mere unfortunate 
than that. ù ~- 


` 


1983. 
Nein 
1.L.R 58 Bom! 234 
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e CASES. 
v. Yannutal. 


Hindu Law—Agresment made by major adopted son to his detriment, 
if valid— Whether enforceable by ons who is no party to such 
agreement, 

The defendant (appellant) bad agreed with his adoptive mother, 
on adoption, to pay Re. 5000 to her daughters daughter (plaintiff- 
respondent) when she attained majority. The plaintiff, on attaining 
majority, brought this suit to recover this amount : 

Held (per Baker and Divatia, JJ.), that the plaintiff was not 
entitled to sue, because the plaintiff was nota party tothe agree- 
ment, and neither did the agreement constitute a trust in favour of 
the plaintiff, nor could it be upheld as a family arrangement 
inasmuch as the plaintiff being a daughters daughter had no 
tight in the famuy property. 

Mahammad v. Husaini (1), and Kashibai v. Tatya (a), distin- 
guished. > 

Held, further, that if the suit had been brought by the person 
with whom the agreement had been made, the svit would succeed. 
For, though an agreement limiting the estate of an adopted son is 
‘generally invalid, such an agreement would be binding on him when 
he is a major at the time of the agreement and enters into the 
‘contract with his eyes open. 

Krishnamurthi v. Krishnamurthi (3) distinguished. 


Pandurang v. Narmadabai (4) followed. 


D. R. 


(1) (1910) L. R. 37 I A. 152; I. L. R. 32 All 410; 12C. L.J 205. 
(2) (1916) 1 L R. 40 Bom ‘663, 

(3) (1927) L. R. 54 I. A..248 3 45 C. L. J. 620 

{4) (1910) L L. R. 35 Bom 169. 
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DIVERGENCIES IN INTERNATIONAL LAW. 
` By Mr. K.R R. Sastry, ii A. M L, Advocate. . 


_ The EA in viewpoints more particularly between the 
` Anglo-Saxon countries ister’ se and as between them and the 
Continent deserve examination. A grasp of such divergencies is 
essential in order to understand the growth and development of 
specific problems of international law in different countries. 


In the relations between international and municipal laws, 
the Attitude of the two Anglo-Saxon countries is ie as ES 
sented by two leading cases. 


-~ In The Faguete Habana and The Lola (1) two fishing boats 
sailing under -the Spanish flag were captured off the coast of Cuba 
by U. S. cruisers’ then engaged in the blockade of the northern 
coast of Cuba. The Supreme Court held that “internationa! law 
‘was part of tha- daw of U.'S.” It was an established rule of 
International Law that coast fishing vessels should’ be exempt 
from capture. ; 

The West Rand Central Gold. Mining Coy. Ltd. ww Tha 
King (a):—Thbis case represents the British point of view. A 
petition of right alleged that before the outbreak of war between the 
late S. African Republic and’ Great Britain, gold had been. taken 

- from the suppliants by officials acting. on behalf of the Government, 
that the Government was liable to return the gold or its value to the 
suppliants and that by reason of the conquest and annexation of the 
territories by Her late. Majesty, the obligation of the Government of 
the Republic towards the.suppliant in respect of the gold was now 
binding on His Majesty. The Lord Chief Justice (Lord Alverstone) - 
rejected the petition and quoted with aig Lord Russell of 


(G) (1899) 175 Us S. 677. 
(2) [1903] L. R, aK. B. 991, 
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Killowen’s definition of International Law. Saya the Lord Chief 
Justice “ I know no better definition of it than that it is the ‘sum of 
rules or ysages which civilized states have agreed shall be binding 
upon them in their-dealings with one another. ” 


As regards treaties, a divergence exists between Great Britain 
“ahd U. S: Av owing to “ATE, VI of the American Constitution which 
endows treaties concluded by the U. S. A. with effects as regards 
the private rights of its subjects. No treaty in -England cea - have. 
such an effect “ without the help of an Act of Parliament. ” 


The English view is indicated by Walker v. Baird and Another (1). 
An action of trespass was brought by a British subject of New- 
foundland against the Commander of H. M, S. Euryale for entering 
‘and taking’ possession of his lobster factories on the Coast of New- 
foundland. The defendant alleged that he had acted under the 
‘orders of the Crown “for the purpose of enforcing a modus vivendi 
‘which bad been concluded with the French Government for regu- 
lating the conduct of the lobster fisheries and that his actions were 
acts of State 'and matters which could not be inquired into by the 
Courts, ” The Court held that “hets done by thé authority of the 
Crown for the purpose of enforcing obédience to a treaty or agree- 
ment entered into between the Crown and foreign -powera, which 
affect the private-rights of British subjects, are not acts of State and 
‘their legality.will be consideréi by thé Courts, ” a 


” While judicial decisions have always had great, weight in- the 
Anglo-Saxon countries, the Continental. countries are inclined to 
attach much value to the opinions of publicists, 


an 


«+ A’ fundamental difference in? practice between English and 
Continental Courts lies in the use of preparatory documents 
(travaux preparatories ) for the ‘purpose of interpreting a treaty. An 
“Enttish Court does not in general regard itself as “ being at libérty 
to examine the negotiations preceding the formation of a written 
‘contract ‘or the proceedings in Parliament during the’ passage ‘of a 
“Bill for the purpose of: ascertaining the meaning of’ the contract ór 
‘the statute.” Lord Selborne has condemned this practice” in S~ È. 
Railway Coy. v. Railway Commissioners (2). To like effect is the 
‘observation of Lord Huby 1 in Hilder v. Dexter ( } ‘The a 


C (D [1890] A. C. 601, . l 
(a) (1881) 5o L. J. Q» B. 201, and 203. : s ; ef 
(3) [1902] A. C. 474. ee REDT CA gad 
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practice is apparently’. the same when the Court is invited to cons- 
true a treaty Porter v. Freudenburg (1). As Lord Chief Justice 
Cockburn put it in X. v. Hertford College (2) “We are not how- 
ever concerned with what Parliament intended, but only with what 
it has said in the statute. ” 


In France and Germany the method of historical jnterpretalion 
is freely allowed. 


Differences in municipal legislation are also dus to the adoption 
of Jes Soli (locality of birth) in Great Britain, U.S. A. and most of 
the Latin states and Jus Sanguinis (parentage) in Germany, Austria, 
Hungary, Norway and Switzerland. In questions of jurisdiction, 
white Great Britain and U. S. A. follow mainly the territorial 
principle, the Continent adheres to the test of nationality. 


Commercial intercourse with the enemy is illegal in Great 
Britain and U S. A. without a special license. In Ths Hoop (3) a 
ehip laden with flix, madder, and cheese, bound from Rotterdam. 
ostensibly to Bergen while she was in fact coming to a Eritish Port 
tooka diversion to Bergen to deceive the French cruisers. It 
was seized by a British veasel and brought inas a prize on the - 
“ground that she was engaged in trade between enemy subjects. It 
was held that “ British merchants are not et liberty to trade with 
the enemy without the King’s license; and all oper taken in 
such trade is confiscable as prze to the captor.” 


_ Wheress in the Continent commercial intercourse is not prohibited 
ipso facto by the declaration of war but the belligerents may by “sgeal 
orders prohibit trading betwéen their own and enemy subjects.” 


Though Art. 58 of the unratified Declaration of London laid 
down that “the enemy character of goods depended on the enemy 
character of the owner, it did not specify on what the enemy 
character of the owner was to depend”—A divérsity of practice 
exists between the Anglo-American criterion of domicile “ The 


“Indian Chief" (4) and the Continental test which adheres to the 
padonellty of the owner. 


. Tbe American doctrine of enemy character of corporations 
ekde them as separate entities, distinct and apart from the persons 
composing them. The domicile or character of “the corporators 
does not affect tke domicile. or character of the corporation.” 


(1) [rots] 1 K. B. 857 (876). 

(2) (1878) 3 Q B. D. 693 and 707. f 

(3) (1799) 1 Ch, Robinson 196. t 
(4) (1801) 3 Ch, Robinson 12, 
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The Daimler case isnot followed by- the American Courts and 
Companies registered inthe U.S. A. are treated as national even 
when controlled by enemy subjects. ` 


In the composition and nature of jufisdiction of Prize Courts 
there is a mirked diversity between the Anglo-American and Conti- 
nental coutitries. The Eritish and American Priza Courtsare judicial 
tribunals. The French Prize Courts are administratives tribunals No 
discrimination is mide in France between Acts of Parliament and 
Executive Orders.- ‘The Italian Prizs Court is mixed in character 
comprising both judicial and administrative members. | The 
‘German’ Prize Courts are also partly judicial and administrative. 
Japan has adopted the German and French mixed tribunal: 


Prize Courts being municipal Courts, the extent cf their juriadic- 
tion is apt to vary’ with municipal legislation. The jurisdiction in 
Great: Britáin is distinctly more ca¥eesioe than that of German 


Though it must be admitted that Prizs` Courts are bound to 
follow their municipal legislation, are they also bound by the orders 
of ‘their Executives when they gonflict with international law? 
The English Prize Court will onswer “No” and the German Court 
will sà say “Yes”. In the Zamora Lord Parker said, “If the Court is to 

“decide judicially in accordance with what it couceives to be the law 

of nations, it cannot even in doubtful cases take its directions from 
‘the- -Crown which'is a ‘party to the prcceedinge. , It must itself deter- 
mine what the law is according to the best of its ability, and its view, 
with whatever hesitation it be atiived, must Preni over any exe- 
“cutive order, ” - 


- “The German view is based on on different , on, of the 
functions of rin Courts” which agthə Suprem» Prizs Court of 
Berlin held, “consist.in pasting (Judgment) upon the Isgality of the 
aciion of Commanders. at sea. falling within. the Priza Law” 
(The Elida) Regiilations issued by the Kaiser as Commanderim 
Chief are therefore binding, whether or no they conflict with 
Internationat Law. The German doctrine was clearly stated by the 
“Hamburg Prise Court in the Zaanstroom, “The Prize Courts 
‘are national tribunals. They are established by their own states to 
determine whether the organs of the state carrying on the maritine 
war have complied with the rules which they have been instructed 
to follow and to pass (judgment) on the legal consequences Of their 


acts.” ao es 8 
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Though contracts of ransom are within the jurisdiction of the 
Priz3 Court, tha ransoming of British ships or goods by Britis 
subjects has been prohibited and is now regulated by an Order in 
Council. Any agreement for ransom in contravention of such order 
is illegal and any person entering, into such an agreement is liable 
to a fine of £500. But all civilized countries «xcept Great Britain 
recognize such contracts. i 


In the application of blockade the British view is more extensive 
tban the French. While Britain accepts the doctrine of continuous 
voyages, France rejscts it. - 


In contraband trade the French confiscate the ship and even 
the innocent goods when the contraband’goods exceed three-fourths 
of the value of the cargo. The British do not touch innocent 
goods but 


(a) “all goods belonging to the owner of contraband is confis- 
cable, 


(b) any interest in the carrying ship belonging to the owner of 
contraband is confiscable and 


(c) finally the ship is confiscable in case of forcible resistance, 
use of false papera or other fraudulent practices. ” 


OTES OF CASES. 


In re Russ and Brown’s Contract. 


Contract for sale—LEffet of misdescription—Underlease described as 
loass. nen 


. Held (Per Classon, J, afirm3d by Lord Hanworth, M. R. Law- 
rence, L. J. and Romer, L. J. in appeal), that where a man offers for 
sale a lease for a term of years, and says nothing more; he 
does not make a good title to the lessee unless he shows that he 
‘holds an original lease. Consequently, a contract for sale of pro- 
perty held by underlease will not be enforced against a purchaser 
unless the contract distinctly ‘specifies that that which is offered 
for salo is an underlease. In absence of such specification, the 
purchaser is entitled to treat the offer as one fora lease although 
on a careful study of the whole contract, it may be held that, 
upon its true construction, what the vendor ig offering for sale is an 
underlease. 

D. R 
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In re Caus. Lindeboom v. Camille, 
Charitable gift— Whether bequest for the saying of Masses for one’s 
soul is charitable. 

Held (per Luxmoors, J.), that a gift for the saying of Masses 
constitutes a valid charitable gift, being for the public benefit, as well 
as for the advancement of religion, within the meaning of 43 Eliz* 
C.4., and hence, is not void for perpetuity. It(1) enables a ritual 
act to be performed which is recognised by a large proportion of 
Christian people to be the central act of their religion, and (2) assists 
in the endowment of priests whose duty it is to perform ritual acts. 


D. B. > 
Muhammad Hanif o. All Raza. 
Civil Procedure Code (Act V of t908) sections 141, r51— Execution 
proceedings—Ex parte order allowing the objection of the judg- 
wmentdebtors—Exsiuting Court certifying full satisfaction— 

Application to se aside exparte order in execution proceedings— 

Jurisdiction of executing Court, to enter tain such application, 

A decree for money was transferred to another Court for execu- 
tion, In the execution proceedings, this Court made an ex parte 
order dllowing the objection of the judgment-debtors that the decree 
had been adjusted out of Court. After the execution case was 





” 


; struck off, and a certificate of satisfaction sent by the executing — 
Court to the Court which passed the decree, the decree-holder made 


ah application to the executing Court to set aside the ex parts order 
on the ground of sufficient cause for nonappearance on the day of 


whether the executing Court had jurisdiction to set aside its previous 
ex parte order. 

__Heid fr Sulaiman, C.J, L.G. Mukerji, Ja and King, J), 
that thosh order 9 of the Civil Procedure Code cannot be made 
Tale to execution proceedings with the aid of section r41, the 
executing Court has inherent jurisdiction to set aside ity own previ- 
ous ex parte order under section 151 of the Code, if it were satisfied 
that it was necessary in the ends of justice. 

Held, further, that although after a certificate of satisfaction has 
been sent to the original Court the executing Court ceases to have 
jurisdiction to order a farther execution of the decree, it has still 
jurisdiction to entertain a question as to whether a previous pro- 
ceeding in execution should or should not be re-opened in the 


. exercise of its inherent jurisdiction. 


D. B. 


